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WAIVER OF TORT 


WaN asked why writers continually dwelt upon the same few, or 
seemingly few, topics, Anatole France is reported to have explained 
` that.it was because people continually needed to be reminded about 
essentials. This remark seems particularly apposite to that branch 
of law which has been variously termed ‘‘ contracts implied by law,” 
“* quasi-contract,’’? and ‘* unjust enrichment.’ For the literature 
on this subject is copious. However, it is not proposed in this paper 
to examine all the anomalies to which unanalytical methods have 
given rise. What the present writer desires, and intends, to criticise 
is that peculiar device—or doctrine—known as waiver of tort. 
After the decision of the House of Lords in United Australia, Ltd. 
v. Barclays Bank, Lid.,? Lord Wright commented upon its effects.” 
The conclusion at which his Lordship arrived was that a large part 
of the cases in the books had become superannuated, as dealing with 
obsolete views of forms of action or procedure.? In other words, 
a lot of old learning must be disregarded. Lord Wright’s remarks 
seem to have been limited to old lore about election. Perhaps it may 
be respectfully submitted, therefore, that so far as waiver of tort 
was concerned, the full effect of recent juridical, statutory, and 
judicial developments has not been realised, even by so learned and 
acute an observer as Lord Wright. In view of his Lordship’s con- 
sistent advocacy of the separate existence of a doctrme of unjust 
enrichment, this is surprising. Few have so readily accepted unjust 
enrichment as a doctrine existing in its own right, providing remedies 
` where no other proprietary remedy would be available at common 
law, where the circumstances do not permit of a claim in either tort 
or contract. The importance of that advocacy must be stressed. 
For the major premise upon which the argument to be submitted 
below is based is that unjust enrichment is not an alternative head 
of liability, to be used if and when desirable in lieu of some other 


1 [1941] A.C. 1. ° 
1 Untied Austraka v. Barclays Bank, 57 L.Q.R. 184., 
3 Op. ait., at p. 198. 
1 è 
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mode of action, but it is designed to deal with cases in which, 
at common law—or in equity—there is no other way for the plaintiff 
lawfully to recover what rightly belongs to him. À 

There is some slight authority for saying that the truth of this 
preliminary assertion has been judicially accepted: for in Arab 
Bank, Ltd. v. Barclays Bank, Lid.,* the Court of Appeal discussed 
the plaintiff’s rights in unjust enrichment as a separate head of claim, 
having discussed the plaintiff’s claim in contract. If this assertion 
is accepted then very little proof is required to show that the title 
waiver of tort is an appendix in the body of law. At one time the 
retention of such a separate head of action fulfilled a function; now, 
after centuries of development, it is not useful, but serves only as a 
possible source of doctrinal infection and irritation. The same effect 
once produced by that method of bringing an action called “‘ waiving 
the tort ” could be produced by allowing the court to award such 
damages as would make the defendant repay the amount by which 
he has been enriched, without regard to such limiting doctrines as 
‘“-market-value.” 

The phrase itself, picturesque though it may be, and however 
pleasing and euphonious its sound,’ does not accurately describe 
what it is supposed to represent. It might be interpreted to mean 
that the plaintiff, by “‘ waiving ” a tort, was excusing the defendant 
from his wrongful act, and was voluntarily surrendering any remedy 
which the law provided. But ‘‘ waiver of tort” is not really 
‘“ waiver ” at all, if that word is taken to mean the foregoing of one’s 
right of action. For the plaintiff does not forgive and forget the 
wrong done to him. For the expression really means that the 
plaintiff gives up his right to sue in tort and instead elects to pursue 
a different remedy.’ In the old law that remedy was the action of 
indebitatus assumpsit for money had and received; in modern law 
it is a claim against the defendant for the amount by which he has 
unjustly enriched himself at the plaintiff’s expense. This develop- 
ment of the meaning of the expressioh can best be demonstrated by 
an historical sketch. 

It is well known that instances of recovery under the count of 
“ money had and received °’ were confused with cases of contract 
by the importation into this branch of the law of fictitiously implied 
contracts for the equally fictitious breach, or non-performance, of 
which the plaintiff was given a remedy. The true juristic basts 
of waiver of tort (obscured by old cases) was the unjustified enrich- 
ment of the defendant at the plaintiff’s expense. This was equally 
the juristic basis of other instances of quasi-contract. But the 
linguistic machinery invented by the courts for use in cases of waiver 
of tort differed slightly from that used in other_quasi-contracts. In 


4 ee 1 Q.B. 527 (affd. [1954] A.C. 408). 

s Of. Lord Romer in Umted Australa v. Barclays Bank [1041] A.C. 1 at p. 34. 

s American Restatement on Restitution, p. 525- ‘‘. . . the choice of ond of two 
alternative remedies. "' 
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them a contract was implied easily and straightforwardly, without 
the need for any further exercise of judicial imagination. In waiver 
of tort, on the other hand, a contract could be implied only after an 
Imaginary affirmation of the defendant’s acta by the plaintiff, with 
the result that the former could be treated as having acted by and 
with the latter’s authority. A constructive authority was necessary 
before a contract could be implied. 

The practical effect and limitations of this device can be seen in 
the old cases. In them the plaintiff was first treated as having 
affirmed the tortfeasor’s act. The result of such constructive 
affirmation was that the courts could then carry a step further their 
process of creating an imaginary relationship between the parties. 
A contractual relationship could be implied between plaintiff and 
defendant in which the latter was treated as the former’s agent, 
holding on his principal’s behalf the proceeds of the tortious act, and 
liable to account for such proceeds to the plaintiff.’ Since such pro- 
cedure could be employed, and such a relationship imagined, only 
` where there was some pecuniary benefit to account for to the 
plaintiff, waiver of tort could not apply to torts which only sounded 
in unliquidated, indeterminate damages, such as defamation, 
nuisance, or negligence. It was therefore confined in the main to 
instances of conversion, or to trespasses to goods, resulting in the 
acquisition by the defendant of some financial and measurable 
advantage, and to analogous cases, such as the usurpation of the 
profits of an office.* In all these the defendant had benefited at the 
plaintiff’s expense. The language of Holt C.J. would suggest that 
this practice of bringing indebitatus assumpsit instead of the proper 
writ in trover, trespass, or case, was an innovation, which only 
gradually established itself.” Once admitted, however, this practice 
enlarged its scope, until the use of indebitatus assumpsit was per- 
mitted in actions based on the tort which would now be called 
inducing a breach of contract. In Lightly v. Clouston ° and Foster 
v. Stewart,” the plaintiff waS a master whose servant had been 
seduced away by the acts of the defendant, for whom the servant 
then worked. The plaintiff was held to be entitled to claim the 
servant’s wages from the defendant, by means of the fiction that 
whatever the servant earned from the new master accrued for the 
benefit of the old master, since the latter was entitled to the use 
of the servant’s labour, and therefore to the money equivalent of 
that labour. 

The transparency of this fiction was either unrealised or, more 


T Bee, 6.g., Arris V. Stukely (1 2 Mod. 260 at p: 262; King v. Leth (1787) 
2 T.R. 144 at p 145; Marsh v. Keating (1884) 1 Bing.N.O “he 

* Howard v. Wood (1679) 2 Lev. 945; Arris v. Stukely (supra): of. Lamine v. 
Dorrell (1706) 2 Ld.Raym. 1216—wrongful administrati . 

® “ These actions have crept m by degrees '’: per Holt O.J. in Lamune v. Dorrall 
(supra) at p. 1217. i 


Aa ene > 
11 4) 8 M. & 8. 191. 
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probably, deliberately ignored..7 The language used seems to 
suggest that what the plaintiff had done was to “ adopt ” the tort, 
treating the tortfeasor as an agent, and turning a relationship based 
on tort into one based on contract. If this had been so, then there 
would have been true waiver in such cases, for the plaintiff would 
have ratified unauthorised acts, and, by the retroaction of such rati- 
fication, the tort would be deemed never to have been committed.” 
Such an instance of true waiver.occurred in Verschures Creameries, 
Lid. v. Hull & Netherlands S.8. Co.™ There the plaintiffs counter- 


manded their instructions to the defendants, their forwarding agents, © 


to deliver goods to a customer. Wrongly, and against these orders, 
the defendants delivered the goods. The plaintiffs invoiced the goods 
to the customer and sued him for their value. Having obtained 
judgment, but without satisfaction, they took bankruptcy pro- 
ceedings against him. These also failed to provide the value of the 
goods, so they sued the defendants for negligence and breach of 
duty. Undoubtedly these tortious acts had occurred; but the 
plaintiffs had affirmed their agents’ actions by their own; they 
had waived the tort, not merely one particular remedy for the wrong 
itself. Hence they could not succeed against the defendants. 

In cases of “‘ waiver of tort,” however, the truth was, and still 
is, that the plaintiff relied upon the tortious act in order to substan- 
tiate his claim, but sued for the proceeds of the tort as money had 
and received to his use.?* The tort (or wrong—a better word since 
it has no overtones hinting at formal, or pleading, differences) is not 
“ waived ”’; it is an essential part of the plaintiff’s case. Without it 
he cannot succeed, for, now that the time for fictions and procedural! 
devices has passed, without it he can show no right to the benefit 
he is claiming. This is clearly revealed by contrasting the Ver- 
schures Creameries case, in which the tort was waived and no remedy 
was available, with the United Australia case, in which the tort (1.e., 
the wrong) was not waived and provided the factual basis for a 
claim in conversion. The pretence that the tort had never been 
committed and that the defendant acted throughout by and with the 
plaintiff’s authority was simply a procedural device, to enable the 
more advantageous action to be brought. This device, however, 
as argued above, concealed the true nature of the claim, which was 
founded squarely upon wrongdoing by the defendant. To cling to 
this outworn nomenclature, therefore, is to maintain an eighteenth- 
century point of view which the speeches in the United Australia case 
have shown to be outmoded and unnecessary. 


12 Of, Lord Atkin in United Australia v. Barclays Bank [1941] A.C. 1 atp. 28. 
13 Lord Athan, tbid 
14 [1921] 2 K.B. 608. i 
1s Cf. rd Atkin in [1941] AO. 1 at p. 81: ‘It was the plainest case of 
ratification of an act.” 
16 Sea United Australsa v. Barolays Bank [1941] A.O. 1 at p. 4, Penning 
K.O., arguendo; p. 1& per Lord Simon L.O.; pp. 84-5 per ee 
Cf American Restatement on Restitution, p. 525. 
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There were many reasons why actions for money had and 
received were preferred to straightforward actions in tort. Both the 
plaintiff and the defendant gained procedural and other advantages 
from the casting of a claim in such a form. The declaration in 
indebitatus assumpsit, and the answer to it, could be pleaded in 
general terms. The cause of action did not lapse with the death of 
the defendant; his executor or administrator was liable to the extent 
to which the estate of the deceased had been enriched. The period 
of limitation in actions for money had and received was longer than 
in tort. As far as the defendant was concerned there were two major 
advantages. First, he could only be condemned to pay the plaintiff 
the sum which the goods had produced, whereas in tort the measure 
of damages was the full value of the goods at the time they were 
converted.*’ Secondly, he could plead a set off, or deduction, by 
way of defence to an action for money had and received; such 
defences were not permitted in actions in tort.?* ` 

But all the differences in procedure and pleading have been swept 
away by the operation of a number of statutes. The position is 
totally altered. What could be done by a count for money had and 
received very often can now be done by a claim in tort, and can 
certainly be done by a claim in unjust enrichment.’* The justifica- 
tion for the existence of a doctrine of waiver of tort has disappeared ; 
legal reform has cut away the ground from under its feet. 

Moreover, there are two other arguments which, it is suggested, 
reinforce the conclusion that waiver of tort has outlived its 
usefulness. 

In the first place, to maintain its existence in the law will i in all 
probability lead to acutely difficult problems on the question of 
election. The House of Lords in the United Australia case cleared 
,up some doubtful points, but, it is submitted, left others still open 
to debate.” 

The problems that can arise are illustrated by the judgment of 
Mayo J. of the South Australian Supreme Court, in Militsz and 
Another v. Bowering-Wood and Another (Tuesday, April 18, 
1954, not reported at the time of writing). A claim was made 


by specially endorsed writ against K. for money received as 
agent for and on behalf of B.-W., to the use of the plaintiffs. 


17 King v. Leith (1787) T.R. 141 at p. 145, por Grose J.; Foster v. Stewart 
(1814) 8 M. & 8. 191 at p. 202, per Bayley J 
18 Lightly v. Clouston (1808) 1 Taunt. 112 at pp. Les. 
1% The a ee ee æuthorı oo n PE 
she aa (see n. 17, supra), 2i 
E. es 1s based on an unjust enrichment the court 
Gio le Ea to award EREA ie a al wiles e has beer 
deprived, which would include profit made by the defendant—as one example 
of direct consequential loss to the plaintif. 
20 Bee, a.g., Lord Porter [1941] A.O. 1 at p. M, E a aueseon es 
offact on the plaintiffs’ success of knowledge af their right against the 
endants. 
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B.-W. was also sued in the same writ. B.-W. entered an appear- 
ance but K. did not, lettmg the judgment be entered against 
him by default. The amount claimed in that judgment remained 
unsatisfied by K., so the plaintiffs sought leave to enter judg- 
ment against B.-W. under South Australian procedure similar to 
that of Order 14 of the Rules of the Supreme Court. Leave 
was given to B.-W. to defend. When the action against B.-W. 
came on for hearing counsel for the plaintiffs sought leave to 
amend his pleading to include an allegation that K. as servant or 
agent of B.-W. made certain false and fraudulent representations 
to the plaintiffs as a result of which the money now sought to be 
reclaimed was handed over. The claim in contract could not succeed 
because of the plaintiffs original election to sue K. to judgment.”! 
That being so the issue arose whether the “‘ technical rule ” was to 
be applied to a claim in quasi-contract (i.e., unjust enrichment). 
Counsel for the plaintiffs argued that since the facts of the case had a _ 
tortious flavour (deceit) he could rely on the doctrine of waiver of 
tort and sue anyone who might be liable for tort or for unjust enrich- 
ment. Mayo J. rejected this argument for two reasons. First, 
because the facts relied upon to support the claim in tort could not 
be found in the pleadings. Secondly, because there appeared to be 
no case ** where the action for money had and received has been held 
to be ‘infected’ with qualities belonging to the alternative remedy 
in tort. With all respect to the learned judge, however, this judg- 
ment is open to criticism. First, he did not refer to any facts which 
could determine whether the original claim was contractual or quasi- 
contractual. Secondly, he did not determine whether, if the claims 
were quasi-contractual, which of the two rules about election, the 
contractual or the tort, was properly applicable. Thirdly (and from 
the standpoint of this essay this is most important), he did not con- 
sider whether unjust enrichment was a separate form of lability’ 
with its own rules in respect of alternative claims. - 

Cases like this would cause no Anxiety if it were recognised 
that the plaintiff’s right is to recover property, or its proceeds 
(including profit made from it), from one who has them and has 
unjustly enriched himself at the pleintiff’s expense; and it does not 
matter how the plaintiff lawfully goes about the task of recouping 
himself, as long as he does not recover his losses twice over. The 
cost of retaining the doctrine of “‘ waiver of tort ” in modern law 
may well prove to be extensive and costly litigation in order to 
clarify doubtful points of law. No mature legal system should 
permit of the contizfuation of such possibilities if no purpose is 
thereby served. 


41 Lord Cairns in Kendell v. Hamilton (1870) 4 A e 514; Morel 
Bros. & Co. v. Earl Westmorland [1908] 1 K.B. [1904] AG. 11; 
Moore v. Flanagan d ] 1 K.B. 910. Contrast the an in tori under the 
Law ae (Married Women and Tortfeasors) Act, 1985 (Wrongs Act ¢{8.A.), 


oo” e 
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Secondly, the effects of the Judicature Acts have been sadly 
neglected, and even misrepresented, by many modern lawyers. If 
these effects are fully appreciated, it will be seen that a person’s 
right to recover from another to the extent to which that other 
has benefited at the former’s expense is a completely formless right, 
bearing no relation at all to the system of pleading and practice in 
operation before the Common Law Procedure Act, 1852. The Judi- 
cature Acts enforce the administration of law and equity as a single 
system. Whether or not this should be referred to as the “‘ fusion ”’ 
of law and equity * is immaterial: the practical result is that the 
claim in unjust enrichment in modern law is neither common law 
(t.e., for money had and received), nor equitable. It is in effect the 
product of the two jurisdictions; it is sui generis. Whether the 
defendant has committed a tort or not is not relevant to such a 
claim; the only question is whether the defendant has been enriched 
or benefited at the plaintiff’s expense. Hence questions of election 
and ‘f waiver’’? do not arise. In John v. Dodwell & Co. the 
Judicial Committee of the Privy Council were concerned with an 
appeal from Ceylon, where law and equity had always been adminis- 
tered as a single system. Consequently it was unnecessary to go into 
the doctrine of waiver of tort in a claim for the recovery of a cheque, 
or itg value, from the defendants, who had innocently received it 
from the plaintiff’s fraudulent manager. 

It is submitted that this is the position in English law after the 
Judicature Acts. The plaintiff’s loss can be recovered by a claim in 
unjust enrichment which does not depend upon any notions of tort 
or breach of contract, but upon the benefit resulting to the defendant 
at the plaintiff’s expense. Waiver of tort, therefore, as a device and 
doctrine is otiose and ripe for abolition. 

G. H. L. Famwman.* 





22 Bee Denning L.J. in Reading v. R. [1048] 2 K.B. 268 at p. 275; Nelson v. 
Larkolt [1948] 1 K.B. 380 at p. 848; ‘' The Recovery of Money,” 65 L.Q.B. 

at pp- 3 
a3 [1018] A.C. 583. l 
* M.i., B.O.L., Lecturer in Law in the University of Adelaide. 


THE DISSOLVED FOREIGN CORPORATION 


A. Tar RECOGNITION OF A DISSOLUTION 


Questions of the recognition to be accorded to a withdrawal of 
corporate personality by a foreign legal system first became pro- 
minent after the Soviets had decreed the nationalisation of Russian 
corporations dealing with banking, insurance, shipping, and the 
“key industries.” The decrees came before the Court of Appeal 
in 1928 ` when they were construed as effecting the dissolution of 
the corporations in question,’ but the House of Lords was unable 
to reach the same conclusion and reversed the decisions upon their 
facts.* Although a decision on fact has no binding authority the 
courts relied in subsequent cases* on this negative interpretation 
of the decrees, and it was not until Lazard Broe. v. Midland Bank * 
that their effect was seriously reconsidered. The House of Lords 
now aided by more precise expert evidence distinguished its earlier 
decisions on their facts, and held that a bank incorporated under 
the law of Imperial Russia had been dissolved by the Soviet legis- 
lation. Lord Wright, delivering the judgment of the House, then 
declared that a dissolution under the law of the country of incor- 
poration * must be recognised in England : 
“ English courts have long since recognised as juristic 
poses corporations established by foreign law m virtue of the 
act of their creation and continuance under and by that law. 
. . . But as the creation depends on the act of the foreign 
State which created them, the annulment of the act of creation 
by the same power will mvolve the dissolution and non- 
existence of the corporation im the eyes of English law. The 
will of the sovereign authority which created it can also destroy 
it. English law will equally retognise the one, as the other 
fact.” T 
1 In Ratner v. London Joint City and Midland Bank (1922) 88 T.L.R. 258 it 
sems to have been assumed that the decrees had dissolved a Russian bank. 
2 Russian Commercial and Industrial Bank v. Comptotr d’Heoomptes de Mulhouse 
1928] 2 K.B. 680; Banque Internationale ds Commerce Petrograd v. 
sow [1928] 3 K.B. 682. 
Russian Commeroal and Industrial Bank v. Comptotr d'Escompte de Mulkouse 
1925] A.C. 119; r Internationale de Commerce de Petrograd v. 
$010 [1995] A 150. 
Cf. Wortley, “The Dauid of Foreign Corporations ın Prrraste Inter- 
nefionel Law,” 14 B.F.I.L. e ee 5-1 (1088) whare ihe Gace ure Dold. 
5 [1988] A.O. 2, afirming O A. [1982] 1 E.B. 617. The effect of the decrees 
hed been questioned in Deatsche Bank und Disconto Gesellschaft v. Danga 
des Marchands de Moscow (1902) 158 L.T. 364; and admitted as 
dissolution in Russian and English Bank v. fe at Bros. [1082] 1 Ch. 485. 
* Sometimes known as the oo ration’s ‘' lex domecils.’’ wever, this 1s an 
IMprecise usage, bee Phe Logical end Legal Bases of tha Confitct of 
Laws (1042), bp 
[1988] A.O. This had always bean assumed to be the laW, s.g., 
por oration LT LOATA KD at p. 691. 


8 


LEJ 


A 


~ 


Jax. 195b THE DISSOLVED FOREIGN CORPORATION 11 


decrees ?* it was urged that the action was maintainable, since 
under French law (owing to the French Government’s non- 
recognition of the Soviet Government) the Soviet decrees were 
ineffectual, and therefore the bank (and hence the French branch) 
still possessed corporate personality. The immateriality of this 
personality in England was demonstrated by Scrutton L.J. : 
“I can understand the French courts A 
company was validly created by the law ofz 
know of and recognise no law which has de 
fore it still exists.? But the English court 
recognise a law which has destroyed it, and in my 
apply their own lew fori to determine what pepr sf 
sue in their courts. In my opinion, therefore gy 
are bound to treat this E bank as dissolved & 
of suit in English courts.’’ 7” 











II. Property m England 
Since a non-existent person cannot be vested with the rights of 
ownership, who succeeds to a dissolved foreign corporation’s 
English property? Commonly a decree of dissolution will purport 
to vest the corporation property in the decretal State, but effective 
as such measures may be within the appropriating State’s legisla- 
tive competence, foreign governments cannot exercise sovereignty 
over property in England whether by way of confiscation or other- 
wise.** At common law, property vested in an English corporation 
at the time of its dissolution falls to the Crown as bona vacantta.* 
There seems no reason to doubt that this right extends to the 5 
property within the jurisdiction of a dissolved foreign corporation, 
for the Crown undoubtedly succeeds to the English estate of a 
foreign heirless intestate.*° This latter presents a strong analogy, 
for as Romer L.J. said : 
‘‘The right of the Crown to bona vacantia depends upon 
the fact that there is no other owner of the property claimed, 
and cannot depend upon the particular reasons for the exist- 
ence of that fact.’’ *? 


With the foreign corporation there is no other claimant. The 
corporation is dead and relations with its members severed; 
governmental decrees of the country of incorporation are irrelevant ; 
and a claim by that government of a right of escheat similar to that 
allowing the Crown property as bona vacantia is likewise irrelevant 


46 Reversed on this point [1925] A.O. 150. ° 
27 [1928] 2 K.B. at p. 69L , e 
28 Bank voor Handel on Sohespvaart v. Slatford [1958] 1 Q.B. 248, and cases 
there cited. 
39 Re hid Hho d Dean [1800] 1 Q.B. 825; Re Sir Thomas Spencer Wells 
[1988] %W; Re Str laine Estates Lid. [1948] Ch. 228. 
30 A lint as Trusts [1902] 1 Ch. 847; In the Estats af Muswrus [1986] 2 
31 Re Sir Thomas Spencer Wells [1983] Ch. W at p. 59. 
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for it is one of those regalian claims which are ineffective outside a 
government’s competence.** 

The right of the Crown has never fallen for decision, but is 
tacitly assumed in two judgments’? and is indicated by several 
dicta.’* Professor Wortley has suggested *5 that the cases estab- 
lishing the Crown’s right to property owned by a dissolved English 
corporation are distinguishable from one where a foreign corporation 
has been annihilated, since in the latter case no provision has been 
made for the payment of creditors by a prior liquidation. This 
contention is respectfully submitted to be unsound. The operative 
factor is dissolution, not payment of creditors, and the authorities 
give no indication that the Crown’s title is conditional upon the 
satisfaction of outstanding habilities. 

Two caveats must be entered to the proposition that the Crown 
succeeds to the English property of a dissolved foreign corporation. 
Firstly, Lord Atkin has opined ** that debts owed to a corporation 
are abrogated by its dissolution. However, Lawrence L.J. had 
earlier expressed a contrary view,’ and the point seems to be one 
of extreme difficulty. Secondly, the foreign government which has 
dissolved the corporation may well be successful if it enters a claim 
to the assets which is not caducary in nature, but which is founded 
on a rule of succession nominating the State as heir to the property 
of a dissolved corporation. For in the analogous case of an 
administration on death the State in which the deceased was 
domiciled has been allowed to take under such a rule as the heir 
entitled by the lew domtctli at the time of death.** Such a right 
of succession excludes a claim by the Crown, for an escheat can 
only operate in default of other heirs. However, this point has 
never been taken in a corporation case, and the validity of the 
analogy will have to await decision. 


III. Transaction entered tnto after the dissolution 

A corporation can only act throfgh agents, and the history of 
the Russian cases shows that the English agents of a foreign cor- 
poration may continue to act in pardonable ignorance of their 


33 A eee Trusts [1902] 1 Ch. 847; In the Estats of Musurus [1986] 9 AU 
. 1666. 

33 Re Ba Industrislls de Mosoow [1952] Ch. 919; Re Asoff-Don Commeroial 
Bank [1954] Ch. 818. $ 

4 Lasard Bros. v. Bangqus Indusinslle de Moscow [1982] 1 K.B. 617 at p. 641; 
Russian and English Bank v. Ba Bros. [1986] A.O. 405 at p. 444; Re 
Bangus des Marohandg do Moscow [1952] 1 All E.R. 1289 at p. . Bee also 
Palmer, Company Precedents (16th ed.), pt. 2, p. 660. Companies Act, 1948, 
s. 354, is obviously not applicable; of. Lord Macmillan A.C, at p. 489. 

35 Op. coit., at p 9; also 48 L.Q.R. 821 (note). 

38 Russian and Anglish Bank v. Baring Bros. [1986] A.C. 405 at p. 427, citing 
1 Bl.Comm., p. 

37 Re Str Thomas Sponger Wells [1988] Ch. 2% at pp 51-2 

38 In the Estate of Maldonado [1064] P. 228. Clasastfication of the nature of 
such a claim seems to be a matter for the lew causas: tbid. 
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principal’s dissolution. Can they by so acting create any relation- 
ship between the corporation and third parties after the date of 
the dissolution ? 

Private international law distinguishes two aspects of agency: 
the relationship between the principal and his agent, and relation- 
ships created by the agent in his dealings with third parties. The 
former is governed by the law with reference to which the agency 
is constituted.** The latter are governed by the law of the country 
where the agent acts,“* which probably means the proper law of 
the contract which the agent concludes with a given third party.“ 
The separation of these two relationships necessitates the classifica- 
tion of any problem connected with agency so that it may be 
introduced to the appropriate choice of lew rule. To which 
category belongs a question relating to the termination of an 
agent’s power to bind his principal? It would seem to be a 
question pertaining to the relationship created by the agent with 
a third party, and therefore to be governed by the proper law of 
the contract which the agent has concluded. The question is 
whether the agent’s act binds his principal, and not whether he has 
authority so to do. Thus in the present submission an agent can 
create a newus between his principal and a third party even though 
by the law governing the principal and agent relationship his 
authority so to do has terminated. This is not unreasonable for 
as Wolff pointed out “? the third party should be able to rely on a 
foreign agent having power similar to that given an agent by the 
municipal law of the country under which he contracts. Lord 
Sumner, speaking of an English agent’s power to bind a Russian 
corporation after his authority so to do had allegedly been ter- 
minated by Russian law, said : 

“I do not think it is proved that by Russian law, .. . he 
had no authority all this time to do on the company’s behalf 
all that he ostensibly did for it, nor do I see any reason why 
the question of his authortty to carry on in London the business 
established here should not be determined by English law.” © 

From the context it is apparent that the noble Lord used 
“ authority ’? somewhat imprecisely as indicating ‘‘ power” to 
carry on the business. 

There are two situations to be considered, for the agent may 
act with reference either to English or to an alien system of law. 


38 Maspons v. Mildred (1862) 9 Q.B.D. 580; Cheshire, Private International 
Law (4th ed.), p. 288; Dicey, op. oit., p. T10. Withcompany officials this will 
almost mvariably be the lew of the country of incorporation: Risdon Iron and 
Locomotive Works v. Furness [1906] 1 . 49. 

40 Patton Vv. Mills (1828) 1 Dowl. & Ol. 842; Kallenbaoh v. Lewis (1885) 10 


App. aa. 617. 
41 , op. ct., p. 204; Dicey, op. ote 712. 
42 Privats International Law (and od), p. 442. 
43 TET Liability Assurance Corporation, Lid. v.°Sedgwtok Colins & Co. 
Ltd. [1927] A.O. at p. 100; adopted by J., First Russian Insurance 
v. London and Lancashire Insurance Co. [1928] 922 at p. 988. 
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In the first situation English law will determine the effect which 
the dissolution of the principal corporation has upon the agent’s 
power “ to bind his principal to a third party. By English law the 
dissolution of the principal automatically terminates the agent’s 
power,“ for manifestly there is no longer anyone to be bound. 
Even where the agent has been held out as possessing authority 
the better view is that cessation of his power does not depend on 
the granting of notice to third parties where termination is due to 
the principal’s death ** (which presumably includes dissolution). 
Thus the corporation—or rather its asseta—cannot be involved in 
any transaction entered into by its agents after the dissolution. 
Post-dissolution activity can have no effect save the infliction of a 
personal liability upon the agent.‘’ This at least where he contracts 
qua agent, but not apparently where he signs the corporation’s 
name coupled with his own as, for example, branch manager, in 
which case the agreement is a nullity for the only ‘‘ contractors ”’ 
are a defunct corporation and the third perty.‘* However, where 
the agent acts under a power of attorney the law stated in this 
paragraph may need modification. 

In Sinfra Akttengesellschaft v. Sinfra, Ltd.*" Lewis J. held that 
the terminability of a power of attorney is a matter for the law of 
the place where it is intended to operate. If this place is England, 
whilst it is true that the dissolution of a corporation normally 
terminates a power which it has given, the Law of Property Act, 
1025,°° makes certain powers to a greater or lesser extent irrevoc- 
able. By section 126 powers of attorney given for valuable 
consideration and expressed to be irrevocable shall, in favour of 
a purchaser *! and irrespective of notice, not be revoked by the 
‘ death, disability, or bankruptcy >” of the donor, and all acts 
performed under the power shall be as valid as if the termmating 


4 It should be. noted that the rule as to the power (or want thereof) of an English 
agent to bind a fo was Dever more than a presumption and is 
now obsolete: J. J. voy } Ltd. ¥. Str Charles Cunuagham fora 
nea .L.B. 141 at p. 145; Sis Miller Gabb v. Smith and Tyrer, Lid. [1917 
2 K.B. 141. 

1t Salton Vv. New Beeston Cyole Co. [1900] 1 Ch. 48; Bowstead, Agsnoy (11th 

290 


ed.), p. 290. 

4¢ Bowstead, op. ott., p. 205; ee Contracts (20th ed), p. as nag (8 
Laws of Ai eae o.), Vol. 1, p. 246; Powell, Law o p Eae 
p. 811; B v. Fres (1820) 9 B. yen 167 at p. 171. Of. 

y. Nunn (1879) 4 Q.B.D. 661 at p. 688. 

47 This can arise tinder two heads: (1) an agent is lable qua principal upon any 
eee eee ae ae ee a Repay anes 
existent: Kelner acter (1866) L B. 2 O.P. 174 Pes poln liable for 
breach of warranty of authority at the suit of a third hom he has 

rejudiced by his conduct (however mnocent) in in purport to ee as agent: 
u. Toynbes [1910] 1 K.B. 215 ep. at p. , por Buckley L.J. 

48 Semble from Netoborne v. Sensolid (Great Britain), Lid. [1954] 1 Q.B. 45 

49 [1980] 2 All H.R. 675, esp at p. 682. 

50 15 Geo. 5, o. 20. e 

51 Beo s. 205 (1) (xx). j 

53 "in relation o.a corporation means the winding up thereof '': s. 305 (1) (a). 
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event had not taken place.*® A power of this nature could be given 
by a foreign corporation to its English agent, and the requirement 
of consideration ** satisfied by the agent undertaking the responsi- 
bility of safeguarding the corporation’s English interests. What 
effect has the dissolution of a corporation on such a power? No 
section or definition in the Act is of avail. Can dissolution be 
treated as synonymous with ‘‘ death’? **? Or does the section not 
cover the case at all? It is submitted with diffidence that since 
the intendment of the section js to avoid prejudicing the donee and 
the purchaser by what would otherwise be an automatic termina- 
tion, ‘f death?” should be held to include the dissolution of a 
corporation. Such a construction indicates that an agent may be 
enabled to deal validly with assets which vested in the Crown upon 
the principal corporation’s dissolution; but this conclusion is not 
inconsistent with the Law of Property Act for subject to immaterial 
exceptions it is expressed to bind the Crown.®* Yet even with 
statutory sanction the spectacle of an agent binding Crown 
property on the assumption that it is still vested in a non-existent 
principal has little to commend it on the grounds of elegance. 
Against whom the third party could bring action to enforce his 
contract is uncertain since the fictional principal is given no locus 
standi.” Presumably the remedy would be against the Crown, 
whose title to the corporation property must be treated as statu- 
torily defeasible upon the exercise of the power of attorney. 

- So far it has been assumed that the agent’s activity (and 
therefore his power to bind the principal) is governed by English 
law. What of the situation where the agent acts with reference 
to a legal system whereunder either the dissolution of the principal 
corporation is not recognised, or the agent is regarded as having 
. & power analogous to that granted by the Law of Property Act? 
Questions arising from these situations are academic. No action 
on the agent’s contract or on*a foreign judgment founded thereon 
could be brought against the corporation in England for it cannot 
be made an English defendant. The corporation’s property could 
not be seized since it has vested in the Crown, and although the 


33 By s. 127 similar provision ıs made as to powers not granted for valuable con- 
sideration if the instrument of creation is expressed to be irrevocable for a 
ified time not exceeding one year from the date of the instrument. On 
sections seo: Emmet, Title (18th ed.), Vol. 1, pp. 228-6; Halsbury, op. 
oit., Vol. 1, pp. 200-40; Powell, op. cit., pp. 816-0; Wolstenholme and , 
Conveyancing Statutas (12th ed.), Vol. 1, pp. 448-8, None is helpful in the 

$ context. 

s Not defined in the Act. The accepted definition by Lush J., Currie v. Misa 
(1875) L.R. 10 Ex. 158 at p. 162, would seem applicable, although the section 
perhaps contemplates mone consideration only. 

55 Tt was so treated by Stirling J., Salton v. Now Beeston Oyole Co. [1900] 1 Ch. 
48 at p. 49. 

s6 s. 208 (8). . 

37 No action would le against the agent for breach of warranty of authority, since 
the Law of Property Act declares the authority not to have been revoked. 
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Crown’s enjoyment may be fettered by an English statute it cannot 
be made subject to a foreign contract. 

Professor Wortley has suggested** that those who act in 
England on behalf of the corporation after its dissolution may be 
treated as agents of necessity. The suggestion appears unsound, 
for the choice of law rule appears identical with that applicable to 
a normal agency,” and by English law an agent of necessity must 
have a principal. Here there is none. ‘The suggestion was urged 
but rejected in a case where services had been rendered in England 
to a Russian bank after its dissolution. Vaisey J. perceived the 
fatal objection : 

‘“ One is driven back to this strange notion of an age ~ 
of necessity. But an agent has first to have a princip 
Where in this case is the principal? I cannot fnd one.” o 


IV. Estoppel 
The above analysis shows that a continuation of business after 

a dissolution cannot (with one possible exception) affect the cor- 
poration or its assets. However, Greer J. remarked of a Russian 
corporation which had been carrying on business after an alleged 
dissolution : 

“if. . . the Rossia Insurance Company no lo exists in 

fact, . . . it is conceivable that it might possibly exist by 

estoppel against certain persons,’’.** 
Whatever may be the effect of estoppel upon an agent’s 
liabilities and attempts at self-aggrandisement (and it is hard to 
envisualise a situation where it could have any effect), it is difficult: 
to appreciate how an estoppel could affect what were the corpora- 
tion’s assets or the invalidity of post-dissolution transactions. For 
example, can a defendant be estopped from denying the corpora- 
tion’s existence and therefore its power to appear against him when 
he has benefited from the contract in issue which was made at a 
time when all parties were ignorant of the dissolution? The denial 
must be allowed, for an estoppel cannot be raised where it vould 
give a capacity which the law otherwise denies to a person.*? In 
the present context it would give a dissolved corporation power to 
bring an action. The same observation applies to a suit by a third 
party against a corporation, and those interested in the corpora- 
tion’s affairs cannot be estopped from showing a dissolution. 


V. Conclusions 

It may be justifiably asked whether the rules which have been 
discussed do not giye extraterritorial effect to a foreign govern- 
ment’s “ confiscation,” for a corporation is stripped of its English 


58 Op. cit., at p 12. 

5% Prager V. Blatøpisl, Stamp and Heaoock, Ltd. [19%] 1 K.B. 566. 

s% Re Banque des Marchands de Mosoow [1952] 1 E.R. 1269 at p. 1277. 

*2 Sea Insurance Co. >. Rossia Insurance Co. (1928) 17 LI.L.B. 816 at p. 819. 

*? Bateman v. Faber [1696] 1 Oh. 144; Leske v. Shell [1914] 3 K.B’ 607 at 
p. 615; Griffiths v. Davies [1948] K.B 618. 
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assets and denied any control over its English affairs consequent - 
upon the decree of a foreign power. Yet the courts have rigidly 
and avowedly adhered to the rule whereunder the effectiveness of 
a foreign government’s interference with property is limited to 
that government’s legislative competence.*? The divestment and 
Impotence are inexorable attributions of English law resulting from 
the recognition of the dissolution. Lord Wright clearly expressed 
the position : 
“no question is here involved of the extra-territorial effect of 
legislation, confiscatory or otherwise, since the dominant fact 
is the dissolution of the corporation, which depends on 
territorial enactments of the country of incorporation.’?“ | 
Any discussion of the position of a dissolved foreign corporation 
may achieve results more theoretical than actual, for an English 
branch office may continue to act under the innocent assumption 
that its parent was still in existence. This assumption may be 
erroneous for one of two reasons. Firstly, the dissolution may be 
unknown in this country. Such ignorance is excusable in the 
uncertainty following a political upheaval—after its dissolution in 
the 1917 Revolution the Russian and English bank continued its 
English business for at least two years—but it affects neither the 
date from which the dissolution is recognised nor the invalidity of 
acts performed thereafter. Secondly, though notorious, the dis- 
solution may initially have no effect in England as being the act 
of a government to which Her Majesty’s Government had not 
accorded recognition. Subsequent recognition either de jure or 
de facto of that government endows its acts with retroactive effect 
before an English court,** thereby in the present context apparently 
attacking the validity of acts performed on behalf of the corpora- 
tion between the date of dissolution and the date of recognition.** 
It must be emphasised that dissolution is catastrophic. 
Maugham J. graphically described the English branch of a 
dissolved Russian bank as: ° 
“a submerged wreck floating on the ocean of commerce.” *” 
This wreck can endanger the innocent, as was appreciated by 
Atkin L.J.: : 
“The result of holding that [the bank] was, in fact, 
dissolved in January, 1918, is to make it impossible to enforce 
any of its rights or liabilities; and to leave in considerable peril 


a3 p Re Russian Bank for T Trade [1988] Ch. 745; Re Banque des 
arohands de Mosoou [1054] 1 W.L.R. 1108. ° 

«1 Laserd Bros. v. Midland Bank [1988] A.C. 289 at p. 902. ` 

s5 Lauterpacht, The International Law of Reoognitson (1947), pp: 59-60. 

** In the Russian cases the dissolutions have generally been taken as occurrng 
as a date prior to that of the recognition of the Soviet Government m 1921. 
Such fixation indicates the consequences stated above, but in Cro Air 
Transport Imo. v. Osntral Atr Transport Corporation [1958] A C. 70 the saa 

- Council held retroactivity of recognition did not operate fo invalidate that whi 
was valid im inception. s 

‘7 Re Rusnan Bank for Foreign Trade [1988] Ch. 745 at p. 764. 
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all those who ini the course of banking business in the City of 
London have m any way, at any time after 1917, taken any 
part in disposing of or handling its assets; for obviously a 
non-existent person can give no title to anything. ae 
The common law’s only mitigation of the unhappy situation which 
its rules have produced has been stated by Scrutton L.J.: 

‘ The Crown in taking treasure trove makes a liberal equit- 
able allowance to the finder. It may be that a similar equitable 
adjustment amongst the creditors of Russian banks would do 
substantial justice.” ** 

As a solution this obviously leaves much to be desired. Some 
amehoration of the common law rules has been attempted by 
statute, and attention will now be devoted to the relevant 
provisions. 


C. Tae Posrrion UNDER THE Companies Act, 1948 7° 

I. The making of a winding-up order 

The Companies Act, 1948, gives the High Court jurisdiction to 
order the compulsory winding up of a dissolved foreign corporation, 
provided that it was not a corporation registered in Scotland ” or 
. Northern Ireland,” and was not a corporation alien to either of the 
two countries yet which had a principal place of business therein and 
not in England.”* Jurisdiction may be founded on either of two 
sections in Part IX of the Act. 

Section 899 (5): ‘* The circumstances in ich an unregis- 

tered company may be wound up are as follows :— 

(a) if the company is dissolved, or has ceased to carry on 
business, or is carrying on business only for the purpose 
of winding up its affairs.” 

The applicability of this provision results from the section (898) 
defining ‘“‘ únregistered company ” for Part LX of the Act being held 
inclusive of foreign corporations ™; and from “ is dissolved ” being 
construed as ‘* has been dissolved.’’ "* The clauses of section 899 
(5) (a) were generally read as cumulative, thereby encouraging the 
assumption that jurisdiction could only be taken if the corporation 
had had a place of business in England.™* This assumption led the 


68 Russian Commeroial and Industrial Bank v. Comptoir d'Escompte de Mulhouse 
pen) 2 K.B. 680 at p. 668 

8, rd Bros. v. Ba Industrielle de Mosoow [19092] 1 K.B. 617 at p. 641. 

TO 11, & 12 Geo. 6, o For convenience all references (unless there is expres- 
sion to the contrary) yill be to the provisions of this Act, although the majority 
of decisions have been upon the identical provisions of the 1920 Act. 


T3 s. 899 (8), (8). 

T4 Re Matheson Bros (1884) 27 Ch D. 225. 

15 Re Family Endowment Sooiety (1870) L.R. 5 Ch. 118; Re Russian and Enghsh 
Bank p ] 1 Oh. B88. i 

7e eg, D si op. at., p. 201. The assumption was founded on Re Lloyd 
Generale Italtano (1885) 29 CHD 219. 
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courts to make somewhat fanciful attributions in order to utilise the 
section. Thus in Re Tovarishestvo Manufactur Liudvig-Rabenek ™ 
Cohen J. held the hotel where the directors of a Russian corporation 
had stayed on their annual visits to England to have been the 
corporation’s place of business." More recently the Court of Appeal 
was satisñed that: 
‘¢ Since Czamanski has stated that he visited England from 
time to time on the business of the bank and must on such 


occasions have stayed somewhere in land, it is sufficient 
that the place or places (though ified) where he stayed 
? T9 


constituted the bank’s place or places of business in England. 
The ease with which the alleged necessity can be satisfied since it 
requires neither permanence nor preciseness of establishment has 
led the Court of Appeal to opine that the section does not make 
jurisdiction conditional on there having been a place of business in 
England, so long as there is some “‘ commercial subject-matter ”’ 
therein on which the winding-up order can operate.*® The nature 
of a ‘commercial subject-matter ’’—the existence of which is a 
question of fact—is necessarily uncertain, but the minimum require- 
ment would seem to be the presence of assets and creditors within 
the jurisdiction.*: Without anticipating a later discussion it may 
be remarked that strictly there can be no assets within the juris- 
diction for immediately upon dissolution they all vested either in 
the Crown or (exceptionally) in the State decreeing the dissolution.*? 

Section 899 (5) (a) has been favoured by the courts, and all 
orders for the liquidation of dissolved foreign corporations appear 
to have been made thereunder. This predilection is surprising in 
view of section 400: 

“ Where a company incorporated outside Great Britain 
which has been carrying on business in Great Britain ceases to 
carry on business in Great Britain, it may be wound up as 
an unregistered company under this part of this Act, notwith- 
standing that it has dissolved or otherwise ceased to exist 
as a company under or by virtue of the laws of the country 
under which it was incorporated.” 

This section first appeared in the Companies Act, 1928,** and would 
seem to have been inserted against the consequences of the Soviet 


77 [1044] Ch. 404. 

78 The learned judge adopted the test of ‘‘place of business ° used for R.8.C., 
Ord. 11, r. 8, on w ace Romer L.J., Pneumatio Tyre Co. v. A/G 
fur Motor und Motorfahrseugbau, otc. [1902] 1 K.B. 842 at p. 849. 

7? Bangqus des Marchands ds Moscow V. Kindersley [1951] Ch. 112 at p. 127, per 
Evershed M.R. 


so Bangus des Marchands ds Moscow V. Kindersley [1951] Ch 112. In the court 
below ([1950] 2 All B.R. 108) Harman J. had anticipated this opinion. It was 
adopted by Wynn-Parry J., Re Asoff-Don Commercial Bank [1954] Oh. 815 
at pp. : 

$1 [1951] Ch. at p. 126; [1954] Ch 815 at p. 388. ° 

82 Sapra, notes 38, 84 and 38. 

$218 & 19 Geo. 5, c 45, s QL 
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decrees.™ Yet Bennett J. whilst realising the section’s probable 
intendment found himself unable to give it retrospective effect in 
order to cover the case of a corporation which had -ceased business 
before the commencement of the Act."* The utility of section 899 
(5) (a) has rendered unnecessary any direct attack on this construc- 
tion, but its validity on general grounds of statutory interpretation 
was later doubted by Lord Blanesburgh.** More recently the 
Court of Appeal has regarded section 400 as merely expository, 
conferring jurisdiction in cases already covered by section 899 (5) 
(a), and containing no additional limiting factor. This conformity 
was achieved by the court construing the opening words of section 
400 (which emphasise the necessity of “‘ business’) as being no 
-more : 

“than a reference to the fact that some commercial subject- 
matter on which a winding-up order can operate is a natural 
and necessary requisite for the exercise of winding-up 
jurisdiction.’’ *” 

The exercise of jurisdiction is discretionary, for both of the enabling 
sections use the permissive “f may.’?*™® Two observations must be 
made on this discretion. The possibility that the foreign govern- 
ment which dissolved the corporation may claim the assets upon 
which the winding-up order would operate is no reason for declining 
to exercise Jurisdiction on the ground that an exercise thereof would 
implead a foreign sovereign. Apart from any question of whether: 
a mere claim supports an assertion of immunity, a dictum of Lord 
Hatherley has an approved ** relevance in this context: 

‘“ There may be many cases in which a foreign government 
has some interest, but the other parties interested must not 
suffer because it is im le to compel the attendance of one 
of those who might claim the fund.” * 

Despite the general rule that a creditor cannot petition for a winding- 
up order if his debt is disputed (the poper remedy being an action 


H So thought Eve J., Russian and English Bank v. Bart Bros, [1982] 1 Ch. 
485 et p. 444; also Evershed M.R., Banque des Morcha de Moscow v. 
Kinders [1951] Ch. 112 at p. 199. The ong Kong Companies Ordınanoe, 
1982, s. 818, ıs identical to a. , and an order made der was discussed 
and approved: Dairen Kison Kabushiki v. Shiang Kes [1941] A.C. 878 (J.C.). 

85 Re Russian and Enghsh Bank [1982] 1 Ch. 683. 5 

tt Russian and Englsh Bank v. Boring Bros. [1988] A.C. 405 at p. 416 (a 

- codifying Act’s date of commencement 1s '' irrelevant . „. for any effective 


gel Je 
‘7 Bangus des Marchands de Mosoou v. Kindersley [1951] Oh. 112 at 181, per 
Hvershed M.R. Lord apr rded s. 400 as inserted to remove doa oon- 
osrning the applicability of s. (5) (a) to the Russian cases: [1986] A.C. 
405 at pp. . On the whole topic of jurisdiction see Lipstein, ‘‘ Jurisdic- 
tion to Wind up Foreign Companies,” 11 Camb.L.J. 198 (1952). 
Paa “may” is sometimes construed as e word of obligation, see 


eTa 


Maxwell, et ea of Statutes (10th ed.), pp. 200-944. 
as ct A oats -» Reo Russian Bank for Foreign [1988] Ch. 745 at pp 


sx Larivière v. Morgan ) L.R. 7 Ch. 550 at p. 560. Bee also Sultan of 
Johore v Bendahara [1052] A.C. 815 at p. 348 (J.C.) s ' 
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against the corporation),* the discretion can be exercised so as to 
allow a creditor to petition for the winding up of a dissolved cor- 
poration notwithstanding that his claim is cqntested by those con- 
cerned with the corporation’s affairs.” The reason of this is 
obvious for a dissolved corporation cannot be made a defendant, 
and a denial of the creditor’s ability to petition would leave him 
remedyleas. 

Although the problem of how to effect service of the -petition 
upon a corporation which is to be wound up because it no longer 
exists presents a metaphysical rather than a procedural question, 
the answer seems well settled. Lf the corporation carried on 
business from an ascertainable centre in this country then service 
must comply with rule 29 of the Companies (Winding-Up) Rules, 
1949, whereunder if there is no registered office the petition may 
be left at the ‘‘ principal or last known principal place of business 
of the company, if any such can be found.’?*? Maugham J. 
believed this rule to indicate the only method of effecting service 
upon a dissolved corporation,” but if the corporation had no recog- 
nisable place of business, or (as in the Rabenek case) conducted 
its business from an hotel, complance therewith would be either 
impossible or futile. In those Russian cases where this problem 
could have arisen an order for substituted service by way of adver- 
tisement under R.S.C., Ord. 68, r. 6, has been made without cavil, 
and Harman J. has endorsed the practice.** 


II. Consequences of the Winding-Up Order 

It might be thought that a non-existent entity could not be 
wound up, yet Parliament has authorised such a proceeding and the 
authorisation demands an inquiry into the effect of a winding-up 
order upon the corporate decease and the consequences thereof- at 
common law. The question was before the House of Lords in 
Russian and English Bank v. Baring Bros.,** a decision of the 
highest importance which may provide a framework for discussion. 
The appellant was a Russian bank dissolved by a Soviet decree of 
January 26, 1918, but-which had been the subject of a winding-up 
order on March 8, 1982. In November, 1917, the bank had a credit 
with the respondents of which it sought to obtain payment, but in 
June, 1981, proceedings were stayed on admission of the claimant’s 


*0 Palmer, Company Law (19th od.), pp. 877-8. 

91 Re Russian and English Bank [1982] 1 Ch. 668 at p. 670; Re Russian Bank 
for Foreign Trade [1988] Ch. 745 at p. 770. 7 

92 Re Tea Trading Co., K. & C. Popoff Bros. [1988] Ch. 647. 

93 Ibid. at p. 651 

34 Bangus des Marchands de Mosoou v. Kindersley [1950] 2 All E.R. 105 at 

. 110. For the form of petition see Palmer, Company Precedents (16th ed.), 

Be, a, p. 68, and note [1952] W.N. 170 (practice note). Of. Re Banque 
Industrielle de Moscou [1952] Ch. 919. ° 

s [1986] A.C. 405. See also Banque des Merohandy de Mosoou v. Tovarishestvo 
Manufactur Liudoig-Rabensk Ligo] W.N. 808. 
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dissolution. After the making of the winding-up order the liqui- 
dator with the sanction of the court sought to bring a new action 
in the name of the corporation. The endeavour was rejected by 
Clauson J. and the Court of Appeal ** on the ground that the plain- 
tiff was a dissolved corporation which had in no way been 
reanimated by the winding-up order, and in consequence a further 
stay of proceedings was imposed. The stay was recalled in the 
House of Lords by a bare majority.” 

Narrowly construed the decision is one upon statutory interpre- 
tation, and it is convenient to deal first with this narrow ground 
which involved the consideration of certain sections of the Companies 
Act. j 

Section 899 (1): ‘‘ Subject to the provisions of this Part of 
this Act any unregistered company may be wound up under 
this Act, and all the provisions of this Act with respect to 
winding up shall apply.” ** 

Section 245 (1): ‘“ The liquidator in a winding ap by the 
court shall have power, with the sanction either of the court 
or of the committee of inspection, — 

(a) to bring... any action . . in the name of the company 

and on behalf of the company; ”’. 


The Russian and English Bank had been wound up as an unregistered 
company and the court had sanctioned the liquidator’s action. It is 
hard not to agree with Lord Macmillan when he said: 


‘“ The matter is not left to implication. Here is direct legis- 
lative warrant for what has been done in the present case... . 
To me it seems clear that the legislature has in terms authorised 
this very procedure.*® 
This short point on construction sufficed to dispose of the case, but 
the broad argument of the respondents enabled Lords Atkin and 
Blanesburgh to survey a winding-up order’s incidence upon the 
consequences of dissolution in English law. The argument was 
stated by Lord Atkin: ° 
‘“ The company having at one time ceased to exist continues 
non-existent; that there are no words in the Act which 
bring it back to life, and that though you order the company 
to be wound up there is in fact no company in existence, and 
the winding up whatever it means, must proceed on that footing. 
- on the respondents’ assumptions three results emerge: 
(1) There is no company to be wound up. (2) There are no 
assets of the company. (8) There are no debts of the 
company.” ? 


9e [1985] Ch. 120, 197 
* Lords Atk, Blanesburgh and Macmillan, Lords Maugham and Russell of 
Killowen dissentme. 
*8 Bee also s. 404. ; 
*° [1036] A.C. at p. 488; see also Lord Blanesburgh, at pp. 417-21. The 
issentient Lords wêre unable to reach this conclusion ın the absences of more 
ress provision. a 
1 [1038] AO. at p. 425. 
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These contentions merit separate examination, since their refutation 
by Lords Atkin and Blanesburgh gives some vital clues to the treat- 
ment of problems arising in the liquidation of a dissolved foreign 
corporation. 

(1) There is no corporation to be wound up. In English law a 
dissolved foreign corporation is non-existent, and any life which it 
receives from a winding-up order must be bestowed by the Companies 
Act. There is no express bestowal. However a non-existent cor- 
poration cannot be wound up, and to the argument that it is only 
the corporation’s affairs or assets which are being wound up it may 
be replied that Part V of the Companies Act repeatedly refers to the 
winding-up of the ‘“‘company.’”?* Manifestly a new corporation 
has not been created.*? These considerations leave alternate solu- 
tions to the dilemma. Either the legislative mandate to wind up a 
dissolved corporation and the powers given to render this effective 
are sterile and meaningless; or the dissolved corporation must be 
revivified. Lords Atkin and Blanesburgh adopted the latter 
solution : 

“I think we are entitled to imply, indeed I think it a 
necessary implication, that the dissolved foreign company is to 
be wound up as though it had not been dissolved, and therefore 
continued in existence. This seems to me with respect, the 
necessary result of saying that it shall be wound up in accord- 
ance with the provisions of the Act.” 4 

Thig interpretation makes the provisions of the Companies Act into 
a statutory limitation upon the application of a system of law other- 
wise indicated ag decisive by a choice of law rule. A dissolution 
effected by the law of the country of incorporation is declared irrele- 
vant by a rule of English law." 

(2) There are no assets of the corporation. On the dissolution 
of a corporation all its assets within the jurisdiction will normally 
have become vested in the Crown as bona vacantia. Yet a winding- 
up order presupposes that there is property to wind up, and that 
such property is vested in the corporation for it is a characteristic 
feature of an English winding up that the property is vested in the 
corporation * and not in the liquidator.’ The courts have solved the 
problem by treating the prerogative right as limited by necessary 
implication of statute. The title which the Crown acquired on dis- 
solution is defeated by the making of a winding-up order upon which g 
the property revests in the revivified corporation. Where a foreign 


2 Cf. Lord Atkm [1986] A.C. at p 428. 

3 yak Lord Russell of Killowen [1986] A.C. at p. 488. 
1986] A.O. at p. 427. 

f. Lord Atlin [1986] A.C. at p. 428; also Lord Blaneaburgh at p. 422. 

6 E exceptional cases property may be vested in the hquidator under Companies 
Act, 8. 

1 Re H.J. Wobb d Co. [1922] 2 Ch. 869 at p. 388. 

4 Re Asoff-Don Commercial Bank ee Ch. 815 st p. 8290; Re Bangus 
Industrielle de Mosoow [1952] Ch. 022; Russian and English Bank 
v. Baring Bros. [1986] A.C. 405 at pp. we 
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government claims the assets as “ heir ” under the law of the country 
of incorporation, there is no choice but to subject its claim to the 
English Companies Act whereunder provision is made for a liqui- 
dation by treating the property as revested in the revivified 
corporation. 

(8) There are no debts of the corporation. At common law the 
debts of a dissolved corporation are abrogated, yet the courts have 
not hesitated in allowing a “‘ creditor’? of a dissolved foreign cor- 
poration to petition qua creditor for a winding-up order.” The 
revivification on the making of the order relates back to validate. 
the preliminary proceedings. ° ; 

It should be noted that in both (2) and (8) the restoration of 
property or liability can only occur when the obligation has been 
determined or transferred by a rule of English law consequent upon - 
the dissolution. It is the dissolution and the consequences thereof 
under English domestic law which are avoided by the Companies 
Act. Consequences dependent upon a foreign legal system which by 
English choice of law rules are independent of the dissolution are not 
avoided. By the latter are comprehended for example, seizure of 
corporation property situate within the competence of the appro- 
priating State, or the termination of contractual obligations of which 
the proper law is the law of the terminating State.'! However the 
court will give a creditor the benefit of any doubt as to whether his 
debt has been terminated under its proper law so as to enable him 
to petition qua creditor for a winding-up order.” 

A corporation’s claims and liabilities for the purpose of liquida- 
tion are ascertained as they exist at the date of the winding-up 
order,’’ and when an order is made in respect of a dissolved corpora- 
tion some years after the accrual of an obligation there may be an 
attempt to invoke the Limitation Act. The attempt must fail 
so far as obligations accruing after the dissolution are concerned for 
time can only run during such period as a cause of action exists ™, 
and a cause of action presupposes: a potential plaintiff and a 
potential defendant." Whatever may be the revivifying effect of a 
winding-up order upon a dissolved corporation, prior to an order th 
corporation can appear as neither plaintiff nor defendant. During 
that period there is no cause of action and the Limitation Act cannot 
be applicable." | 

The legislature has decreed that dissolved corporations may be 
wound up, and it is safer to believe in the “‘ as if ” fairyland which 


* This was a metter of assumption: Re Russian and Bnglsh Bank [1092] 1 Ch. 
668; Re Russian Bank for Foreign Trads [1988] Ch. TAB. i 

10 Lord Atkin [1986] A.O. at p 429. 

11 Re Bangus des Marohands ds Mosoow [1052] 1 All E.R. 1289. 

13 Re Russian Bank for Foreign Trade [1938] Ch. 745 at p. 770.” 

13 Re General Rolling Stock Co. (1872) 90 W.R. 762. 

14 Preston and Newson, Limitation of Actions (Brd ed.), p. B. 

15 Thomson v. Lord Clenmorrts [1900] 1 Ch. 718 at 7 

1¢ So held by Eve J., Re Rasso-Anatio Bank [1984] Ch. 720 at p. 788. - 
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has been created than it is to ponder on the metaphysical soundness 
of the solution. Lord Macmillan has given warning: 

“ I do not think that it is either necessary or profitable to 
discuss problems as to the precise legal status of a dissolved 
company which has been ordered to be wound up. In this con- 
nection metaphors may easily be misleading and serve only to 
create their own puzzles.” 1 

Ignoring such enigma one may confidently assert that pre-dissolution 
assets may be wound up, pre-dissolution debtors sued and pre- 
dissolution creditors paid. The position is simple if a corporation 
ceases business at the moment of its dissolution, but for reasons 
which have been mentioned this cessation may not occur until some 
considerable time after the corporate decease. The unfortunate con- 
sequences which ensue at common law from a continuation of 
business have already been discussed, and attention must now be 
turned to the question of whether the Companies Act has any effect 
upon the situation. 


III. The position of post-dissolution preiquidation transactions 
under the Companies Act 

The invalidity of these transactions could introduce undesirable 
and unjust complexities into the liquidation proceedings. The dis- 
solved corporation is incapable in law of giving or receiving title, 
and if the invalidity of purported transfers cannot be cured it is 
incumbent ** upon the liquidator to recover property which ‘has in 
fact passed under void transfers. Persons prejudiced by his endea- 
vours can prima facie seek personal satisfaction from those who 
innocently professed to act as agents of the corporation. There 
appear to be two possible methods by which the difficulties could be 
alleviated under the Companies Act: (1) by a retroactive revivifica- 
tion of the corporation; or (2) by the ratification of individual 
transactions in the course of liquidation. 

(1) Revivification. There are three modes in which a dissolved 
corporation may be revivified under the Companies Act. By section 
858 (6) a company which the Registrar of Companies believed 
‘* defunct ’? and which he therefore dissolved by striking it off the 
register may be restored to the register and to life!* if the court 
thinks fit. This section cannot apply to a foreign corporation. 
Section 852 (1) is apparently more relevant: 

“Where a company has been dissolved, the court may at 
any time within two years of the date of the dissolution, on an 
application being made for the p e by the liquidator of the 
company or by any other person who appears to the court to be 
interested, make an order, upon such terms 4s the court thinks 


17 Russian and English Bank v. Baring Bros. d Co. [1986] A.C. 405 at p. 423. 

18 Companies Act, s. 248 (1). , 

19 sOn a is complete and retroactive: Tyman’s, Ltd. v. Craven [1959] 
.B. 100. : 
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fit, decl the dissolution to have been void, and thereupon 
such pro may be taken as might have been taken if the 
company had not been dissolved.”’ 
Although this section is within Part V °° of the Act it is doubtful 
whether it is either pertinent or of utility. As to the first, Lord 
Blanesburgh has said the section: 


‘Is confined to cases where the dissolution succeeds the 
complete winding up of the company’s affairs and cannot take 
effect at all except at the instance or with the knowledge of the 
liquidator.” ?* 

The conditioning event has not taken place. As to the second, the 
House of Lords has held as a matter of construction that restoration 
under the section does not validate acts performed on behalf of the 
company between the date of dissolution and the court order.” 
The third mode in which a dissolved corporation may be revivified 
under the Companies Act is (as has been shown) by making a 
winding-up order under either section 899 (5) (a) or section 400, 
upon which the corporation must be wound up “as if it were a 
company which had not been dissolved.” ®© What is the extent of 
this revivification? = In Re Banque des Marchands de Moscou * 
Vaisey J. held it to be in no way retroactive. He therefore dismissed 
the claim of the plaintiff to participate in the liquidation of a Russian 
bank in respect of services rendered during the post-dissolution, pre- 
liquidation period.** The writer has explained elsewhere 7’ the rea- 
sons which seem to him to justify taking what is respectfully sub- 
mitted to be the more realistic course of holding that a winding-up 
order effects a complete and retroactive revivification within the 
jurisdiction. The proposal is inelegant, but then so is the liquidation 
of a dissolved corporation. Indeed Dr. Schmitthoff has criticised ** 
the majority judgments in the Baring Bros. case as abandoning the 
“ status theory ” of corporations and thereby sanctioning the exis- 
tence of a corporation in one jurisdiction but not in another. Yet 


by s. 800 (1). 

41 Morris V. Harris [1927] A.C. 252 a P : 

32 Morns v. Harns [1087] AC. 253; followed, Re Lewis and Smart, Ltd. [1054] 
1 W.L.B. 755. 

23 Tord Blanssburgh, Russian and English Bank v. Baring Bros. [1986] A C.. 
405 at p. 421, 

mM A ae posed but not answered by Lord Bussel of Killowen [1986] A.C. 
at p 

235 [19052] 1 All E.R. 1280. 

e a ee ymngn+ was later sanctioned by the court: Re Dingus des 
Marohands de Moscou (No. 9) [1958] 1 W.L.R. 1 iya 

27 ‘‘ A Note on the Revivification of a Dissolved Foreign Corporation,” 15 M.L.R 
479 (1952). Support for the pr aaa A is found m Russian and Engksh Bank 
v. Baring Bros. [1986] AO. t pp. , 429; Banque des Marohands de 
Moscou v. Kindersley [1951] Ch. 112 at p a 199. That a retroactive revival 1s 
a inherently umpossible is shown by Tyman’s, Lid. v. Craven [1952] 2 Q.B. 


28 Textbook of the English Conflict of Laws (2nd ed.), p. H3. The passage 1s 
deleted from the mt N, 
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there seems nothing wrong in such a sanction. The granting of the 

rights of legal personality is a matter for the legal system whereunder 

it is sought to exercise those rights, and their grant or withdrawal 

can only be in accord with the rules of that system.*® In England : 

‘ The legislature can effectively say that [the dissolution] 

shall be ignored in a winding up of the company under its own 

Act. And it is ignored for the reason that any dissolution with- 

out a winding up previously completed and with creditors 

unpaid is an offence, an injustice to these creditors if it be 
permitted to defeat their claims against the company.” *° 

(2) Ratification. Resort to this procedure °! would generally be 
necessary only if a winding-up order is not treated as retroactively 
revivifying a corporation.’ A general resort would bring difficulties 
in practice—E:vershed M.R. found the consequences of a similar 
suggestion “ well nigh impossible to contemplate ’’ °*—-and perhaps 
for this reason it appears never to have been attempted. 

In the course of a normal winding up the liquidator has undoubted 
power to ratify acts done by the company’s agents at a time when 
they lacked power so to do.** However one of the limitations upon 
the effectiveness of a ratification is that the intended principal must 
have been in existence at the date of the act which is to be ratified.” 


‘This would seem fatal to ratification by a liquidator of acts done on 


behalf of a corporation between the date of dissolution and the date 
of winding up, since there was no one (unless the argument as to 
retroactive revivification is accepted) for whom the services could 
have been performed. 


IV. Miscellaneous matters 

(1) Contributories. In accord with the maxim “‘ ewtra terri- 
torium jus dicenti impune non paretur” the Companies Act does 
not, save where explicit provision is made to the contrary, affect 
the rights and liabilities which a company may possess outside 


29 Russian and Englsh Bank v. Baring Bros. [1086] A.C. 405 at p. 4238, per 
Lord Atkin. 

30 Tord Blanesburgh [1986] A.C. at p. 422. See also the very interestmg judg- 
ment of Cardozo C.J., Petro ty Mejdunarodny Kommeichesky Bank v. 
Natonal Otty Bank (1990) 258 N.Y. 28 at p. 30. 

31 It was suggested in this context by Eve J., Rusman and English Bank v. 
Baring Bros. [1982] 1 Ch. 485 at p. 444. 

33 Tf this us accepted, ratification may be useful in repairing possible non-obser- 
vances of the corporation’s statutes during the interregnum, 6.g., to confirm 
the pomtion of directors who should have sought re-dlection but who have in 
fect continued in affice. 

33 Tyman's, Lid v. Craven [1952] 2 Q.B. 100 at p. 111. 

34 eg., Danish Mercantile Co., Lid. v. Beaumont [1051] 1 All E.R. 925. 

25 Kelner v. Baxter (1888) L.R. 2 O P. 174; Halsbury, op. ort. (8rd ed.), Vol 1, 
_ 176. In Poster v. Bates (1848) 19 M. & W. and Campanar v. Wood- 
urn (1854) 15 O.B. 400 ıt was held that a personal representative can ratify 

acts dons on behalf of a principal who was at the time of acting dead, but it 
is difficult to support the decisions: Powell, op. ot., P. 810 


28 : THE MODERN LAW REVIEW Vor. 18 


England.** A winding-up order cannot affect property situate with- 
out the jurisdiction, and in practice orders for the winding up of’ 
foreign corporations have been expressly confined to the English 
assets.°’ Whether there is any liability on the members of a dis- 
solved foreign corporation to contribute in the English liquidation 
thereof would seem to turn on the correct application of this limiting 
principle. The point has not arisen in any of the Russian cases 
because apart from the practical difficulties involved in ascertaining 
and tracing those who in fact were members,” the members appear 
to have been holders of fully paid up bearer shares. 

The contributories in the liquidation of an unregistered company 
are described in the Companies Act, s. 401 (1): 

“* Every person shall be deemed to be a contributory who is 
hable to pay or contribute to the payment of any debt or liability 
of the company, or to pay or contribute to the payment of any 
sum for the adjustment of the rights of-the members among 
themselves, .. . and every contributory shall be liable to contri- 
bute to the assets of the company all sums due from him in 
respect of any such liability as aforesaid.” 

The ascertainment of those who are liable to contribute to the adjust- 
ment of members rights inter se can only** be achieved by a 
reference to the corporation’s statutes. If on demand being made a 
member protested that the dissolution had terminated his member- 
ship, he could not deny that he had been a member of the corpora- 
tion which was being wound up as if it had not been dissolved, and 
that the Companies Act referred to the “ members ” thereof. Yet 
despite this apparent liability the point is largely of speculative 
interest. A share (even a bearer share *°) is situate where it is trans- 
ferable or can be effectively dealt with as against the corporation,*? 
i.e., where a share register is kept. Admittedly this proposition is 
mainly founded on revenue cases, but it has been stated in general 
terms by Tomblin J.: 

“The company is an English company with a registered 
office in England and a register of shareholders in England, and 
it is upon the English register alone that the shares of . . . the 
company can be transferred. Where then are the shares 


36 New Zealand Loan and Mercantile Co. v. Morrison [1908] A.C 840 at pp. 
857-8 (J.C.); Bulkeley v. Schutz (1871) L.B. 3 P.C. 764; Bateman v. Service 
(1881) 6 App.Cas. 886. 

37 6.9., Re Matheson Bros. (1884) 97 Ch.D. 225 at pp. 200, 2381; Re Commercial 
Bank of South Australia (1886) 88 Ch.D. 174 at pp. 178-9. 

38 Of. Re Banqus Industries de Mosoow [1952] Ch. 919 at p. 928. 

39 For it us the orginal oo tion which is bemg wound up, and the statutes 
are the only rules applicable thereto: of. Pickering V. Step (1872) L.B. 
14 Eq. at p. ; Bateman v. Service (1881) 6 App.Cas. 886 cat 889 
(J.C.); Risden ton and Locomotive Works Vv. Furness [1906] 1 . 49; 
Lindley, Companies (6th ed.), Vol. 2, p. 1297. 

40 Colonial Bank v. O (1890) 15 App.Cas. 287 at p. 288; Cheshire, op. oit., 
ee But øf. Manufacturing Co. v. Prederiok Huth 4 Co. (1999) 

-Y.LL. 285. 


41 Brassard v. Smith [195] A.O. 871 at p. 876 (J.0.). 
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situate? I think I am concluded by authority from saying that 
the shares are situate otherwise than in England.” © 


Where the share is situate there also must be found any liability — 
(or benefit) dependent thereon: 
‘c The shares being situate in land, can it be said that 
' the debt to which a declaration of dividend upon these shares 
gives rise is situate elsewhere than in the habitation of the 
shares? Is the tree in one close and the fruit in another? I 
think not.” © 
Since the Companies Act only embraces property in England it is 
submitted that there is no jurisdiction to claim payment of any 
liability resultant from the holding of shares in a foreign corporation 
for inclusion in the English liquidation thereof, unless the shares 
were effectively transferable as against the corporation in England.“ 


(2) Claims against the corporation. Section 816 of the Companies 
Act provides: oo 
‘In every winding up. . . all debts payable on a contin- 
gency, and all claims against the company, present or future 
certain or contingent, ascertained or sounding only in damages, 
shall be admiassible to proof against the company.” 
‘Accordingly Maugham J. has stated the general rule that: 
‘Tn the winding up here all creditors, whether British or 
foreign, who can prove their debts have equal rights.” “ 


Yet in at least two cases dealing with the liabilities of foreign cor- 
porations mention is made of “‘ English ” creditors,*® and Lord Atkin 
declined to decide whether a liquidation is for the benefit of 
“ English ’? creditors or for creditors “* generally.” 4 However 
Wynn-Parry J. has recently ordered the liquidation of a dissolved 
Russian bank on the petition of four Norwegian banks which were in 
fact the only creditors shown to exist.** With respect, this would 
seem to indicate the correct view, for even if a precise meaning could 
be found for the phrase “‘ English ” creditors, there is no principle 
whereunder distribution could be limited to such a class.** The 
winding up is of the corporation, not of its “ English ” affairs, 
although for jurisdictional reasons the winding-up order only affects 


43 London and South American Incestment Trust v. Britssh Tobacoo Co. [1927] - 
1 Ch 107 at p. 118. 

43 Per Tomlm J. [1927] 1 Ch. at p. 119. 

44 Cf. an obiter distum of Romer J., Re Jarvis Conklin Mortgage Co. (1895) 
11 TL.R. 878, from which could be mferred willingness to justify an order for 
the liquidation of a foreign corporation on the ground t uncalled share 
capital wes ‘‘held’’ here. The position is very uncertain, and any definite 
assertion is perhaps unjustified. 

45 Re Vooalion (Foreign), Ltd [1982] 2 Ch. 106 at p. 207. 

46 Re Commercial Bank of South Australia (1846) 88 Ch.D. 174 at p. 198; 
Russian Commercial and Industrial Bank v. Comptoir d'Hscompts de Mulhouse 

] 2 K.B. 680 at p. 648. : 

at Russian and Enghsh Bank v. K Bros. [1936] A.C. 408 at p. 428 

48 Re Asoff-Don Commercial Bank [1904] Ch. 815. See 8 Tnt. & Cao 1G. 508. 

4° There ıs no such Imitation in an istration gn death: Dicey, op. oit., 
p 811; Re Kloebe (1884) 28 Ch.D. 176. 
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corporation property situate in England. It should be remembered 
that “‘ foreign ” claims may not be admissible in an English liqui- 
dation for reasons independent of the debtor corporation’s dissolu- 
tion, ¢.g., as having been destroyed by a recognisable measure of 
confiscation,*®® or as being unenforceable by action in England.*! 

(8) Distribution of surplus assets. None of the Russian liquida- 
tions had yet shown a balance after the payment of creditors, but 
the possibility cannot be ignored. Normally the English liquidation 
of a foreign corporation is treated as ancillary to the one which may 
be expected to take place in the country of incorporation, and any 
surplus assets are transferred to the principal liquidator.*? This 
transfer—as on the completion of an English administration of a 
deceased’s estate “*—is one of courtesy and not of obligation, for 
- neither an administration nor a liquidation operates as an universal 
transfer of property. Yet where the English liquidation is occa- 
sioned by an annihilation under, the law of the country of incorpora- 
tion there is no principal liquidator to whom the surplus could be 
paid. Seemingly recourse must again be made to Part V of the 
Companies Act. 


Section 265: ‘The court shall adjust the rights of the. 


contributories among themselves and distribute any surplus 
among the persons entitled thereto.” 


This section seems applicable even though there is a clause in the 


winding-up order saving assets to the Crown as bona vacantia. Such’ 


a clause must be read subject to the Companies Act, and can operate 
only upon the exhaustion of the statutory provisions as to winding 
up (of which section 265 is one) the application of which ig the 
paramount purpose of the winding-up order.** Those who are 
‘* entitled ’? as members must be ascertained by reference to the 
corporation’s statutes. The liquidator cannot allege that the dissolu- 
tion has deprived the corporation of corporators for the corporation 
is being wound up as if it had not been dissolved, and there is statu- 
tory sanction for payment of those “‘ entitled.” Yet there may be 
a difficulty if membership of the corporation has, been attacked not 
only by dissolution but by an independent measure confiscating the 
shares.’ A share together with its appendant rights and liabilities 
is situate where it can be effectively dealt with against the corpora- 
tion,** and if this situation is within the legislative competence of 


50 Re a ae des Marohands de Mosoou [1959] 1 All E.R. 1260; tbid. (No. 2) 
[1054] 1 W.L.R. 1108 See 3 Int. & Comp.L.Q. 889. 

51 Re Delhi Electric Supply and Traction Co., Ltd. [1984] Oh. 181. 

52 Re Commeroal Bank of South Australia (1886) 38 Ch D. 174 at p. 178 

53 Re Lordlard [1029] 2 Ch. 688 at p. 644. 

54 Re Banque Industrielle de Moscou [1052] Ch. 919. 

55 Of. Decree of the Council of People’s Commissaries on the Confiscation of Joint 
Stock Oapital of the Late Private Banks, s. 2 (Petrograd, January 28, 1918). 
Cited [1028] 2 K.B. at p. 675. 

s6 London and South Amerioan Investment Trust v. Biitssh Tobacoo Co, [1987] 
1 Ch. 107 (supra). Š 
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the decretal power the destruction of the share is recognisable in 
England. Does this recognition debar a ‘‘ member ” from claiming 
as a person “‘ entitled ” in the English liquidation? On principle 
since the expectancy of participation flows from a holder’s property 
right in his share the answer must be yes, for if the share be 
destroyed so must also the expectancy and hence the claim to be 
c6 entitled.” 5T 

Although the Soviet Government has stood aloof from the litiga- 
tion caused by its decrees,** the government effecting a dissolution 
may conceivably claim the surplus assets. It would appear difficult 
to substantiate such a claim. If the claim is under a decree of con- 
fiscation—i.e., some measure legally independent of the dissolution 
—then the rule is settled that English courts will deny the decree 
any effect in relation to property situate without the enacting 
government’s legislative competence.” If the claim is justified by 
reference to a paramount right akin to that granting property to the 
Crown as bona vacantia, then the same principle of territorial effec- 
tiveness operates, for a foreign power cannot exercise caducary rights 
in England.‘ However, if the claim is vested upon a provision in 
either the corporation’s statutes or the general law of the country 
of incorporation endowing the State with a right of beneficial succes- 
sion as opposed to a claim by paramount right, then it should be 
admitted under section 265. The claim is that of a person entitled 
by a right of succession, and to such a claim the principle of 
territorial effectiveness has no application.** 

If it be concluded that there are no persons entitled, or if such 
persons cannot be found, the surplus assets are clearly bona 
vacantia: either because the Crown’s title (defeated for the purpose 
of the liquidation) is revived **; or under Companies Act, s. 854, 
which provides that where a company is dissolved on completion 
of its liquidation any property still vested in or held on trust for the 
company shall be deemed bona vacantia.* 


CONCLUSIONS 


Although Lord Cave described the consideration of decrees dissolving 
corporations on a basis of complete confiscation as a “‘ not agreeable 


57 It 18 arguable that since the right to participate in the distribution of an 
Enghsh fund is arıly given by an Enghsh statute the right must be 
miusta in England and is therefore unaffected by the confiscation of the share. 

58 It expected to receive all the property of the PRE corporations wherever 
situato: 8 Int.L.Q. 621 (book review). Maugham J. envisualised a clam 

made: Re Rusnan Bank for Foreign Trade [7208 Ch. 745 at pp. 768-0 

58 Bank coor Handel en Scheepvart v. Slatford [1958] 1 Q.B. 248. 

s0 Re Barnott’s Trusts [1902] 1 Ch 847; In the Estate of Musurus [1986] 2 All 
B.R. 1666. 

¢1 Re Maldonado [1984] P. 298. 

42 Cf. Re Banque Industrielle de Moscou [1952] Ch. 919. 

& Re Asoff-Don Commercial Bank [1054] Oh. 815 at p. 920. The Crown may 
disclaim under s. 855 (1). On the effect of e disclaimer see Elhott, ‘‘ Land 
withont an Owner," 70 L.Q.R. 25 (1984). 
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task ’? “ the courts have adhered to juristic principle with a devas- 
tating disregard for the realities of the situation. Law as a mirror of 
fact has been sacrificed to the lure of metaphysic, since the conse- 
quences of fixing a dissolution upon a certain date may reflect not 
fact but theory. It is respectfully submitted that it was unfortunate 
to accept unreservedly the dissolution of a foreign corporation which 
had assets or at least a branch office in this country. Some 
limitation was desired by Lord Finlay: 

‘¢The London branch has existed for a long time, it has © 
carried on business here, there are many English shareholders, 
liabilities to British subjects have come into existence. ... To 

- affirm the defence set up by the defendants in the present case 
would be to make it impossible for the branch to get in its assets 
and discharge its liabilities. In all fairness the branch must 
have the right to use the name of the bank for the purpose of 
getting in its assets.” °° 

This view has much to commend it, but later rejected **.on grounds 
of logic rather than convenience it has been tacitly ignored. The 
theory of revivification which the courts have evolved from the some- 
what equivocal provisions of the Companies Act in order to remedy 
the imperfection of the common law, is uncertain in nature and 
difficult of application. Possibly the ideal solution would be for the 
legislature—which did not see fit to alter the position in 1948—to 
declare that the dissolution of a foreign corporation should upon 
becoming notorious afford no more than a ground for an immediate 
compulsory liquidation in this country. 
i Micuaru Mann * 


6i Russian Commercial and Industrial Bonk v. Comptoir d'BEsoompte de Mulhouse 
[1925] A.C, 118 af p. 128. - 

+s Russion Gommarcal and Industrial Bank v. Comptoir d’Rsoompte de Mulhouse 
[1925] A.O. 112 at p. 141. Graveson, Conflict of Laws (Qnd eà), p. 418; 
Wolff, op. ot , P. 508, are prepared to deny tion on peng grounds, 

‘6 Rusnan and Enghth Bonk v. Baring Bros. } 1 Ch at p. 442, 

* II.B., PH.D., Barrister-at- Law; Assistant Lecturer in Law at the London 
School of Economics and Political Science. 


COMPARATIVE ASPECTS OF 
UNDISCLOSED AGENCY * f 


Amone these persons who act for another, special attention should be 
paid to the agent of-an undisclosed principal. It may be that he 
does not belong to this group at all if we apply exclusively the 
distinction based on the doctrine of declared intentions between those 
who act in their own name and those who act in the name of another. 
The result of this principle, if actually applied, must be that the 
undisclosed principal has no direct contractual relationship with the 
third party, because the agent’s contract is for him a res inter alios 
acta. 

But the outward appearance of the agent’s acts vis-à-vis the third 
party is not the only matter to be taken into account. The agent’s 
pact and the intentions of the third party are not the only bases 
of the contract. Exclusive preoccupation with them leading to the 
conclusion that the relationship between the principal and agent can 
have no effect upon the third party, is not a logical necessity.t On 
the contrary, there are good reasons based on the fact that the 
transaction is legally destined for the principal for applying also 
the slogan qui facit per alium est perinde ac si factet per se 

ipsum. 

Because of this conftict of protecting various opposing 
interests, every system of law must consider how far it is just that 
the relationship between an undisclosed principal and an agent 
should influence the contract made by the agent with a third 
party, or—to put it the other way—how far it is necessary that 
the fact that the agent acts apparently in his own name alters the 
effects of any contract he makes on behalf of his principal. This 
is the crucial question. As Jambu-Merlin * has pointed out: ** C’est 
ici que se trouvent vraiment le centre et l'intérêt essentiel au point 
de vue du droit comparé de la théorie de |’undisclosed agency ” and 
Wirdinger* considers it ‘‘den Höhepunkt des rechtlichen 
Problems.”’ 

It appears reasonable that the ‘effects of such an undisclosed 
agency should fall midway between, on the one hand, the contracts 
made by a direct agent, who is under no personal liability at all 
and acquires no rights for himself, and on he other hand, the 


* Bes also my article on ‘' The Undisclosed Principal '’ (1958) 16 M.L.B. 
290-817 


+ But of. B. Powell, The Law of Agenoy, 1052, p. 810: “* Logically, the con- 
ception of authority demands a continuimg consent o the principal to the 
agent's acts on his behalf.’ 

1 In Hemel, Le contrat de Commission, Paris, 1940, p. “820. 

2 Gesokiohto der Stellvertretung (agenoy) in Englahd, Marburg, 1983, p. 429. 


88 
VoL. 18 i 8 


84 THE MODERN LAW REVIEW Vou. 18 


contracts concluded by the chain of three independent principals. 
Because of the different concepts of contract in Continental and in 
English law, the approach of both legal systems is not the same. 
For the solutions must differ according to whether a law justifies 
the legal effects of a contract only by reason of the declared 
intentions of the parties, or by reason of consideration too. 
Moreover, the main concepts of agency, contract, etc., are not the 
same in the various countries, and France, Germany, and most of 
the other countries have a special commercial law, distinct from 
their civil law. 


(A) France 

The general principle of agency, as it is laid down in article 1984 
of the Code Civil, requires an agent to act in the name of his 
principal, in order that the latter may acquire rights against and 
incur liabilities towards the third party directly, without the per- 
sonal intervention of the agent. (‘* Le mandat ou procuration est 
un acte par lequel une personne donne & une autre le pouvoir de 
faire quelque chose pour le mandant et en son nom.’’*) The 
majority opinion concludes from this that a ‘commission agent 
(** Commissionnaire ’’) who acts according to article 94 of the Com- 
mercial Code ‘fen son propre nom ou sous un nom social pour 
le compte d’un commettant’’ can create no direct relationship 
between his principal and the third party. The agent, acting in 
his own name, is exclusively personally bound. ‘‘La quasi- 
unanimité de la Doctrine afirme, que le commissionnaire agissant 
proprio nomine est seul partie au contrat.” + So also agreements 
between agent and principal, that the agent should act in his own 
name but on behalf of his principal (case of the so-called ‘‘ prête 
nom ’’) have legal effects exclusively as between principal and 
agent and not for the third party.” Only the actions arising 
between agent and principal provide the means of transferring the 
effects of the external transaction to the principal. 

But this general principle is mitigated by such theories as 
“fraude à la loi” and ‘‘ apparence.” * Moreover, special rules 
attenuate its severity. The most important of these, according to 
the prevailing opinion,’ is the ‘‘ action oblique ” of article 1166 


A eee eee ‘mendste’’ as a contract (art. 1964 par. 9) 
ations between principel and agent (arts. 1901, 1908). Con- 
i oes not yet distmguish clearly the mternal relationship between 
oes agent from the external relationship between principal and 
party. See Rebel, The Confitot of Laws, IL . 122 
td perk in Hamel, Le contrat ds Commission, Paris, 1949, 149 ; 
ee 8.12.1902. (D.P.904.2.418) ; Cass.Req. 3 juin 1908 PPa u 
s Hscarra, Manuel Dr. Com., I, Nr. 1062, Lyon-Caen et Renault, OI, Nr. 
479/8; but compare P. Lerebours- -Pigeonniére : Du préte-nom, mandataire 
ow gérant d' sae agissant en nom propre, thèse, Caan, 1908, et B. Starck 
m J. Hamel, p. 154. 
* Bee Ronass, Costs de Drot ooi approfond Da p. 191. 
7 Escarre, ibid , Lyon-Oeen et Renault, Nr. 490. 
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Code Civil, which enables creditors to enforce the rights of the 
agent, as their debtor, against the principal, and the principal to 
enforce them against the third party, when the agent has failed to 
do so. Other legal writers* prefer an analysis in terms of assign- 
ment, arguing that “‘ Paction oblique ” cannot apply in these cases, 
because the principal is not a creditor of the agent until the agent 
has received the goods from the third person, and from this moment 
the agent has no right of action against the third party. Therefore 
the better approach, according to this view, is by way of a voluntary 
assignment, which is supplemented by a judicial subrogation, if the 
agent refuses to enforce or tranafer his rights. 

Moreover, some decisions have stated * that the third party has 
a personal right of action against the principal, where the agent 
has transferred the proceeds of the transaction to the principal on 
the basis of the actio de in rem verso. 

But above all, the idea that there is also a direct relationship 
between the third party and the principal finds expression in the 
French law of Bankruptcy. If the selling commission agent goes 
bankrupt before payment, the principal can claim the price directly 
from the third party by “une action en revendication du prix.” 
This rule of Article 675 al. IE C. com. has a corresponding appli- 
cation to the buying ‘‘ commissionnaire.”” If he goes bankrupt the 
principal, it is argued, is able to claim delivery from the third party 
and if the goods have already been delivered to the agent, the 
principal is able to claim them, provided they are still identifiable. 
This result is generally approved, but the reasons given in support 
of it differ. Ripert *° and Escarra'! treat it as an application of 
real subrogation, rejecting the former theory by Lyon-Caen and 
Renault, which was based on the idea that, at least in the relation- 
ship between commission agent and principal, the principal has to 
be the real contracting party “‘ pourvu que les tiers soient 
désintéreasés dans la question et que le-commissionnaire n’ait pas 
quelque intérêt légitime”’ (cf, Article 95 C. com. concerning the 
commission agent’s lien). Although it is true that this question 
directly affects third persons also, the reason that Lyon-Caen gives 
seems nevertheless to be the decisive one: namely, that the 
** commissionnaire ” has acted as the representative of the principal, 
and if no privileged interests object : “ la vérité doit reprendre gon 
empire.’’?** The idea of real subrogation comes in the end to the 
same conclusion, for it has always been adopted ™ to overcome the 
‘“ normal ’’ rules of contract, through which the conflict of interests 


s Aubry of Rau (4th ed.), IV. 418, p. 662. 

* Paris 68.8.1860, D. 1854.5 483, Ceas.Req. 5.5:1879, D. 1870.1.468. Rouen, 
25.8.1904, D. 1904,2.192. 

10 Traté élém. Dr. Com. Nr. 2776. 

11 Menuel Dr. Com, t. II, Nr. 1561. 

13 Trand ds droit commercial, Yol. IO, Nr. 48L 4 

1: H. Wahl, Vertragsanspriche Dritter im fransSsisohen Recht, 1085, pp. 169 
et aeg. ° 
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between persons connected by “indirect agency ” can be solved. 
It is for the same reasons, that the vast majority 1 holds that the 
buying agent acquires rights directly for his principal, and the selling 
agent never acquires property, but only transfers property from 
his principal to the third party. 


(B) Grnwany 


The primary German rule, as laid down in section 164, par. 2, 
of the Civil Code, is that an agent acting in his own name, or 
without disclosing the fact that he is acting as such, doés not 
acquire rights or incur liabilities directly for his principal. The 
agent alone acquires rights and is exclusively personally liable; 
there is no legal relationship between the principal and the third 
party. The agent must make it clear to the third person that 
he acts not only in the principal’s interest but in his principal’s 
name to make him immediately the exclusive party. Neverthe- 
less the courts in Germany have, even more than in France,” 
mitigated the harshness of this rule, which is based only on the 
openly declared intentions of the agent.'* The less the third 
party’s interests call for knowledge of the principal’s identity, 
the less the courts require that he should have been able to 
discern on whose behalf the agent was acting.’’ Legal writers,'* 
going still further in this direction, have developed the doctrine of 
“ whom the matter concerns,” according to which the legal effects 
of a bargain in a cash sale directly affect the principal, who supplies 
the money, although the agent has not mentioned that he is an 
agent for him or has left open the question of who will be the party 
to the contract, provided that the third party has no special 
interest in establishing a relationship with the agent. But German 
law retains, like French law, the principle that the third party has 
only one debtor and has no right of election between the agent and 
the principal. It only accepts the possibility of an agent acting 
at the same time’ for himself and for a principal. 

The commercial code repeats in a more detailed manner than 
French commercial law the rules of the civil code as regards the 
‘* Kommissiondr ” (commission merchant), who is considered the 


14 Tyon-Caen ef Renault, Trand doe droit oommeroial, Vol. IO, 497, 505; 
B. ee eee 152: A nul doute 
n'existe. 


- 247.) 
16 also section 1857 BGB (wife's implied power of agency without the 
uest of in the name of the husband). 
. 100, 190; RG. 109, 167; RG. 140, 2%. 
1. B. J. Cohn, Das reohtsgaschdftlichs Handsin far demjenigen dan as angeht, 


1981. 
19% RG. 127, 106. i 
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leading example of an ‘“‘ undisclosed agent.’? To be more precise, 
he acts as a ‘“‘ commission merchant”? which, so far as the third 
party is concerned, means that, even when he acts in his own 
name, it is well known that he has a principal behind him; in other 
words, that the existence of his principal is not totally undisclosed. 
Although, moreover, the economic function of a ‘‘ Kommusstondr ”’ 
is similar to that of a broker in English law,’* he does not 
“ normally ” create direct rights and duties between his chent and 
the third party. Indeed, section 892 I HGB expressly states that 
claims arising out of transactions concluded by a commission 
merchant cannot be enforced by his principal against the debtor 
until they have been assigned to him. According to section 884 
the principal has only the right to demand at any time that the 
agent should so assign such claims, subject however to the pro- 
vision that the agent is entitled to pay himself out of the proceeds 
of any claim arising out of business transacted by him. for his 
principal any sums due to him, before paying his principal or the 
principal’s creditors (section 899). 

But this general rule of section 892 I HGB is considerably 
weakened by the provision that in the principal’s relationship to 
the commission merchant’s creditors, the principal is treated—even 
though no ‘‘ assignment ’’ has yet taken place—as if he were the 
creditor of the third party. Claims acquired by the agent in his 
own name are deemed to belong to the principal as between these 
two persons or their creditors (section 892 IT HGB). But this 
exception applies only in favour of the principal. The third party, 
on the other hand, must regard his debt as payable to the agent 
in so far as he cannot set off any claims owed tó him by the 
principal, unless the agent has assigned his claim to the principal.”” 

That means, in particular, that the general body of the Kom- 
misstondr’s creditors cannot seize his rights against a third party. 
The principal is entitled to a right of severance (section 48 Konkurs- 
ordnung) * and is entitled to object to a levy of execution on the 
Kommusstondr’s claims against third persons (section 771 ZPO).™ 
Moreover, the leading principle of this section 882 II HGB is also 
used in a number of other instances. It applies in particular when the 
other party to whom a commission merchant sells is also the commis- 
sion merchant’s creditor and has a claim against him apart from 
the sale concluded on behalf of the principal. The fact that he is 
also the third party does not exclude this. 

A very vexed question arises when the third party has paid the 
money. Can section 892 II HGB also be applied in this case, so that 
the money can be treated in the same way as the agent’s claim? 
Undoubtedly section 892 II only mentions the claims of the agent, 


11 Martin Wolff in Manual of German Law,’p. 264. 
a2 RG. 121, 178. x 
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but there are good reasons for its application by process of analogy.” 
Modern legal writers tend to prefer this solution to all explanations, 
based on a hypothetical intention of the agent and the third party, 
which rarely exists in reality. They justify equal treatment of goods 
and claims by the identity of the interests affected. The same justi- 
fication for special treatment of the Kommiasiondr’s claims justifies 
similar treatment also for either the goods or the money which the 
third party pays on these claims. 

Does this principle of subrogation apply by analogy also in the 
reverse case, when the third party is the creditor? If so, the third 
party would, in the event of the agent’s bankruptcy, have a right of 
severance corresponding to the agent’s right to an indemnity from 
his principal. But the prevailing opinion ** rejects this extension. 
It sees no decisive justification for such a privilege for the third party 
who contracts with a commission merchant. A third party who 
enters into a contract with an “‘ indirect ’? agent who converts him- 
self into a principal (section 404 HGB) is also not able to sue a third 
person.?' 


(C) SCANDINAVIAN AND Swiss Law 


(1) Under the Scandinavian law of agency **—which is generally 
regarded as belonging, like the Swiss law, to the Germanic group of 
laws **—the question whether the third party is entitled to a right 


of severance in bankruptcy proceedings against the agent in respect 
of the agent’s claims against the principal, is even more controver- 
sial. Although section 56 II of the Lag om kommission denies this 


25 For this result: Bchmidt-Rimpler in Hhrenberg’s Handbuch, Vol. V, 2 p. 
988; Dtmnger-Hachenb Komm. =. HGB at 384. A 72 et seq; Staub at 
§ 883 A 81 st sag; Ca in Festsohnift f. Raape, p. 385. Against that: 
Baumbach-Duden at , 8 D HGB, Martin Wolff in Manual of German 
Law, Vol. I, p. 264. 

16 Jager, Kommentar sur Konkursordnung, 6-7, Auf I. s. 28, note 14; Capelle, 
. 827; but com Schmidt-Rimpler m Hhrenberg’s Handbuch, V p. 
1088, note dla aad Rabels Zottsohnft 1987, ia 

*7 According to the statement of R. Mtller- ach, Die Grundsatse der mi- 
telbaren Stellvertretung, Berlin 1905, pp. 68 et seq., the German law of 
Marine insurance shows a remarkable similarity to the principles of English 
law of undisclosed Sgene (and Marine msurance). ere the insurance 
taker (agent) acts mn own names on socoount of the aasured (principal). 
But the assured soquires rights against the underwriter. The Is 
also liable for payment of the premium, if the insurance taker fails to pay, 
for, according to s. 812, if the party taking the insurance becomes insolvent 
end has not received the premium likewise from the assured the underwriter 
may likewise claim payment of the premium from the assured. The insurance 
taker is also empowered to dispose of the rights which are stipulated in the 
contract for the assurer, for Inay, without production of a power of 
attorney from the assured, e use of the powers reserved to the sssured 
by the contract of insurance, and may receive and enforce payment of the 
sums insured. (Bs. 886 et seq.) 

238 The mother-law of the Seeds legislature is the Swedish law from 
18/I1V/1914 "om kommusnon, handslsagentur och hAandeleresands,’’ which 
was followed by the very similar Norwegian law of 30/VI/1916 and Danish 
law of 8/¥ /191 . "Here only the Swedish law is quoted provided thet the 
Tules are the same. 

49 Jambu-Merlin in Hamel, Le contrat do Commission (1049) p. 884. 
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right—in contrast to the German Commercial Code, which does not 
explicitly mention this matter *°—Scandinavian legal writers ** even 
more than German writers express dissatisfaction with this result, 
and consider that in such circumstances the fact that the commis- 
sion agent acted for an undisclosed principal should also be taken 
into account. 

In the converse case, where the third party is the debtor, Scan- 
dinavian law protects the principal in the same way as German law. 
According to section 61 of the Lag om kommission, handelsagentur 
och handelsresande, the agent’s creditors cannot levy execution of 
a judgment against the agent on the agent’s claims against third 
parties—unless the agent also has claims against bis principal, from 
which he has a right to deduct his commission. But Scandinavian 
law goes much farther. Although by section 60 I of the Lag om 
kommission, etc., only the agent is entitled to enforce claims against 
the third party, this principle is cut down in some very important 
respects. According to the rules of civil agency, the principal is 
generally entitled to proceed directly against the third party, except 
where the agent has a lien against him, but under the rules applying 
to the commercial kommissionär,’ the principal has this right only if 
the third party does not fulfil his duties punctually or the agent is in 
breach of his duty to render accounts, or acts dishonestly against 
him, or becomes bankrupt (section 57). In these cases there is no 
need for an assignment, the principal gets his right without any 

ircuity. He has only to announce to the agent his intention of pro- 
ceeding himself against the third party in contrast to the German 
law, where he must demand an assignment and, if necessary, bring 
an action against the agent. 

In so far as the principal is entitled to proceed against the third 
party, he alone is the creditor.** But these rights are derived from 
the kommissionär, who always acquires them in the first instance. 
The third party who is unaware of the transfer from the kommis- 
siondr to the principal, is still protected if he pays the kommissionär. 
In the converse case, where the third party pays the principal, 
although the claims have not been assigned, he is also protected if 


30 Scandinavian law goes even further than German law in developing 
casustically a number of special rules for the commission agent. This is 
explained by the fact that the general rules of contract are to a large 
extent nob codified in Bcandimavia. The possibility of making reference to 
other codes was therefore very limited. 

31 H. Ussing, Aftaler pas formucretiens omraade (2nd, ed., 1045) p. 855, Hult, 
Om Kommusstonarsavtalet (1966) pp. 27 st seg. : 

31a The Swedish expression kommissionar corresponds to the German word 


Kommissionar. 
32 This question is not decided expressly by the code, which has left it in the 
hands of legal writers. The greater number of them take the principal for 


the creditor mostly by an anticipated transmission (so Hult 288, à 
Svensk Juristsdning 1020, 88) while Ussmg p. 3861 and Rabenius TFR, 1918, 


e a a a a a a 
creditor. 
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he relies on a deed by the komméssiondr saying that the principal is 
entitled to proceed, or when the kommissionär has clearly suffered 
no damage. (Sections 50 and 68.) 

Another example of greater protection for the principal in Scan- 
dinavian law is found in section 64 I 2 which entitles the third party 
to set off against the kommissionär a claim against the principal, 
- provided that the kommissiondr has not a secured interest. 

Finally Scandinavian law goes definitely further than German 
law in acknowledging a direct relationship between the third party 
and the principal by the clear rule (section 58 II) that in the case 
of the buying kommissiondr, the principal immediately acquires 
ownership of the goods. He becomes the proprietor not only in rela- 
tion to the kommmissiondr’s creditors, but to everybody. The agent 
is sufficiently protected by his legal lien. The fact that the transfer 
of property is not disclosed, is less important in Scandinavian law, 
for in contrast to German law it applies the principle of consensual 
transfer (in German law also the principle that property can only 
pass on transfer of possession is largely modified). This is a further 
example of the lesser regard which Scandinavian law pays to the 
intentions of the parties than do the other continental codes, and its 
avoidance of the hypothetical intention of the parties. It is 
submitted that this is a preferable approach. 

(2) Swiss law, unlike German law, but like the English system, 
contains no special commercial code, although there is a certain 
number of special rules applying only to mercantile traders. Like 
Italian law ** it treats all questions concerning mercantile agents in - 
the general Code of Obligations (Obligationenrecht). 

Like German law it distinguishes sharply between a “ direct”? 
and an ‘* indirect” agency.** (Avl. 82 II. O R.) But it goes 
further than the German Code in considering the objective privileged 
interests of the parties. This is shown from the outset by article 82 
II of the revised Code of Obligations (1911), concerning the “‘ direct ” 
or “open’’ agency. This states that an agent can incur direct 
legal effects for his principal without acting in his name, if the third 
party has no privileged interest in dealing only with the agent. Here 
the Swiss Code has adopted the ideas of the German writer 
Max Rūmelin,”* which are nowadays also increasingly followed by 
-German courts. 

Thus the buying Kommissiondr can immediately acquire property 
for his principal, pro¢ided that it is immaterial to the third party to 
whom the ownership will be transmitted. Therefore article 401, IL, 
O R—adopted from the old Code of Obligations which. contained no 


33 Code civil, 1942. 

H Bee v, Tuhr-Siegwam. Allgemeinor Teil des Sohwers. O R, pp. 808, 885. T. 
Guhl, Sohweiser Obligationenrecht, 8rd ed., pp. 112-8. 

35 Arch. xiv. Prax., 08, 233. 
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article like 82 II—and which gives the primcipal a right of severance 
in case of the agent’s bankruptcy—has lost most of its value. 

But Swiss law goes still further. It states a very important 
exception to this principle of separating the relationship between 
agent and principal and agent and third party. By Art. 401, I and 
Il O R, the principal tpso jure acquires his agent’s rights against 
the third party the moment he has fulfilled his contractual duties 
to the agent. This solution of a cessio legis corresponds to the 
similar Swedish rule in protecting the principal—not only in his 
internal relationship to the agent but also vis-à-vis third persons 
—without regard to the agent’s intentions or declarations and 
approaches at the same time closely to the English mstitution, 
including the agent’s lien. 

Although, ¢.g., the requirements of the agent’s lien in English 
law cannot be fulfilled by every kind of undisclosed agent, the main 
difference between English and continental law is that what in the 
one system forms the exception is the rule in the other, and vice 
versa. Both laws admit, starting from opposed principles so many 
exceptions that the contrast is diminished so far, that both exten- 
sively accord in practical results.** Even this distinction of rule and 
exception is eliminated, if Goodbart and Hamson *’ are right in 
saying that “the English doctrine of the undisclosed principal is 
perhaps best considered as a primitive and highly restricted form 
of assignment.” Although this explanation cannot cover all the 
English rules, it is worth noting as indicating how closely the 
practical results of laws may coincide despite widely different 
theoretical starting points. 

However, this statement of practical effects does not solve all the 
problems. It remains to decide, specially in regard to legislative 
policy, which approach is preferable. In any system the typical 
situation should be covered by the general rule and the peculiar one 
by the exception. 

The main reason for starting from the idea of agency is that this 
gives the nearest approach between representation of rights and 
representation of interests. This may bring out more clearly the 
numerous situations in which one man may act for another, and may 
make it easier to understand the distinction between these various 
situations and the stages by which they shade into one another. 

On the other hand, the fact that the third party can sue the 
principal only if he discovers him, is in favour of the continental 
system. Moreover, the approach by way of the declared intentions 
of the parties corresponds to the approach in the general law of 
contract. It may be that the attitude of legislators will depend in 


36 Schmidt-Rimpler ın Hhrenberg’s Handb. Y, 1, 604, 022 et seq., und Rabel’s 
Loitschrift, 1987, 744-58; E. Rabel, The Conflict of Lews, Vol. LI, pp. 198 
et seq 


3r (1989) 4 Cambridge Law Journal £20, 352 
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the end upon the view they take of the whole institution of undis- . 
closed agency. The decisive factor may be whether the institution is 
itself regarded as an exception and one not to be sustained, or one 
that should be favoured. The starting point shows then the 
institution to which the legislators trend. 


W. MÖLLER-FREIMNFELS * 


* Professor of Lew ine the University of Marburg. 


NEGLIGENCE AND INTEREST 
A COMMENT 


A RULE requiring the plaintiff in an action of negligence to show that 
the defendant owed him a duty in respect of the particular interest 
for injury to which he claims damages would, as Mr. Machin 
suggests in his article ‘* Negligence and Interest,” * limit the scope of 
the Polemts rule by confining lability to the direct consequences of 
the defendant’s conduct to that particular interest. But it is doubt- 
ful whether such a method of limiting liability for the consequences 
of an act would indeed lead to satisfactory decisions on remoteness 
of damage. 

It is gradually coming to be realised that it is impossible to 
formulate a mechanical rule of remoteness that will yield satisfactory 
results in all cases. Nearly fifty years ago Street wrote: “‘ It [i.e., 
remoteness of damage] is always to be determined on the facts of 
each case upon mixed considerations of logic, common sense, justice, 
policy and precedent. ... The best use that can be made of the 
authorities on proximate cause is merely to furnish illustrations of 
situations which judicious men upon careful consideration have 
adjudged to be on one side of the line or the other.” > The same view 
was expressed by Andrews J. in his dissenting judgment in the 
Palsgraf case °: ““ The damages must be so connected with the negli- 
gence that the latter may be said to be the proximate cause of the 
former. ... What we do mean by the word ‘ proximate’ is that, . 
because of convenience, of public policy, of a rough sense of justice, 
the law arbitrarily declines to trace a series of events beyond a 
certain point. This is not logic. It is practical politics.... The 
problem of proximate cause is not to be solved by any one considera- 
tion. It is all a question of expediency. There are no fixed rules 
to govern our judgment. ... There is in truth little to guide us 
other than our common sense.” * 

This view has not in the past commended itself to the majority 
of judges and writers. Lawyers are understandably reluctant to 


117 M.L.B. 408. 

2 Foundations of Legal Inability (1906), Vol. 1, p. 110. » 

3 Palsgraf v. Long Island Raslroad Co. (1928) 248 N.Y. 889. See Goodhart, 
‘The Palsgraf Case, Essays im Jurisprudsnos, p 

4 (1928) 248 N.Y. 880 at 851-4. erton, ‘ ‘Tegal Cause," (1024) U.Pa. 
L.E. 211, 848, sug t the essen problem ıs whether the co nenoss 
are ‘' justly attachable” to the defendant's conduct. Dr. Ellis Lewis (Winfield 
on Tort, 6th ed., p. 99) concludes that ‘‘the solution 1s based upon some 
inarticulate idea of policy, some intuition which comes from long training and 


a comprehensive judgment in working out the rules.of law.’ 5 ey also Eldridge, 
Modern Tort Problems loms, 205~12. 
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admit that their science does not enable them to predict what the 
courts do, and both judges and writers are prone to take refuge 
in rules which, in spite of their guise of certainty, do not in fact 
facilitate prediction at all.” The rule that, once culpability is estab- 
lished, the wrongdoer is responsible for all the direct consequences 
of his acts is an example of this tendency. The rule signifies, it is 
true, that one may be liable for consequences which one could not 
reasonably foresee, but it does not enable one to predict how far 
liability for unforeseeable consequences extends. The rule is some- 
times said to be confined to “‘ immediate physical consequences,”’ * 
but even here it is recognised that the law ‘‘ cannot take account of 
everything that follows from a wrongful act.... In the varied web 
of affairs, the law must abstract some consequens as relevant, not’ 
perhaps on grounds of pure logic but simply for practical reasons.”? * 
The result therefore is that the rule that one is Hable for direct con- 
sequences is in reality no more illuminating for the purposes of 
prediction than the statement that one is liable for all the proximate 
consequences of an act. 

Professor Prosser, whose views on the law of tort must be 
accorded great respect even on our side of the Atlantic, has recently 
- been converted to the opinion that remoteness of damage “Sis utterly 
incapable of reduction to any formula.’”?* In his view, the only 
deduction that can be made from the cases is that the consequences 
must not be ‘f too improbable, too fantastic,” ” and he recognises 
that the decision is based ultimately on considerations of justice 
and policy. He concludes: “‘It has been, I think, always the 
formula, the generalisation which has been at fault, in æ field where 
it seems impossible to generalise at all. ‘The mule don’t kick 
according to no rule.’ Direct causation, the scope of the risk, the 
_ unforeseeable plaintiff, the last human wrongdoer, the distinction 
between cause and condition, Hmitations of time and space, sub- 
stantial factors, natural and probable consequences, mechanical 
systems of multiple rules, and the rest of the rigmarole of ‘ proxi- 
mate cause,’ all have been tried and found wanting in situations 
that inevitably arise to which they do not and cannot provide a 
satisfactory solution. There is no substitute for dealing with the 
particular facts, and considering all the factors that bear on them, 
interlocked as they must be.” 1° 

Though it may often appear just to a court that a person should 
not on the facts be'responsible for unforeseeable consequences, never- 
theless to adopt th¢ rule suggested by Mr. Machin would at other 


5 Oom the various theories put forward to ee frustration of contracts, 
all of which are yah a as & bass for 
* Itesbosoh Dredger v. Edison 98. [2088] A.C. 448 at p. 461, per Lord Wright. 


7 Ibid. at pp. Lord W 
8 "Palagral Rovistgd (1969) 08 Michigan L.B, 1 at p. 24 Contra Prosser, 
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times prevent the court from reaching a decision felt to be just. For 
example, he distinguishes between a plaintiff’s interest in freedom 
from direct physical injury and his interest in freedom from injury 
through nervous shock, and puts forward this distinction in explana- 
_ tion of the decision in Bourhill v. Young,™ on the basis that the 
motor-cyclist in that case owed the fish-wife no duty of care in 
respect of her interest in freedom from injury through shock, since 
that interest was not foreseeably affected by his negligence, though 
he would, as Denning L.J. pointed out in King v. Phillips,“ almost 
certainly have been liable if she had been hit by a flying wheel, highly 
improbable though it may have been. But Denning L.J. was, it is 
submitted, right in rejecting this explanation, and in preferring to 
explain the shock cases as turning upon the rule that injury suffered 
through nervous shock is too remote if the defendant could not have 
foreseen it.** In the case of nervous shock the effect of either rule is 
the same—the defendant is not liable unless he could reasonably 
heve foreseen injury through shock—but in other situations, 
especially when the defendant has been guilty of gross negligence, 
the court may not wish to limit his liability to the damage he has 
caused to those interests of the plaintiff to which he might have 
foreseen damage. 

Let us adapt the facts of the Palsgraf case and suppose that a 
porter on a railway platform negligently knocks a package from the 
arms of a passenger while assisting him to board a train.’ The 
package in fact contains fireworks, though the porter has no reason 
to suspect this, which explode upon hitting the platform, injuring the 
passenger’s leg and damaging his trousers. Applying the rule 
suggested by Mr. Machin, the porter would owe the passenger a duty 
of care only in respect of his interest in freedom from injury to his 
chattels, since that is the only interest to which the porter could 
reasonably foresee damage, so that the passenger could recover only 
the value of the fireworks and the cost of repairing his trousers. Yet 
it seems that the New York Court of Appeals in the Palsgraf case 
would on such facts have held the porter liable for all the conse- 
quences of his acts,’* and it is suggested that an English court, on 
the authority of Re Polemis,** would do likewise. 

It must be confessed that Enghsh law has adopted an extra- 
ordinarily ambiguous position on the question of liability for unfore- 
seeable consequences. The Polemis rule is based on the perfectly 
understandable policy that, as between himself and an innocent 
plaintiff, a defendant who has failed to exercise the care for others 
of a reasonable man should be responsible for the unforeseeable con- 
sequences of his conduct to the plaintiff. The rule is admittedly one 
11 [1048] A.O. 92. 


12 [1953 3 W.L.R. 528, at 592. 
13 Tbid., at p. 588 


Bee Prosser (19 ervey tas ° 
18 Thad. at p. Mo 580, 4B, por Cardozo C.J 


18 [1921] 8 K.B. 
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of strict liability, but it is not on that account improper or unfair, 
any more than other instances of strict liability. The actual deci- 
sions in Re Polemis and Smith v. L. & S. W. Ry." do not strike 
one as outrageous. As against the Polemis rule, however, there is the 
modern rule ofthe tort of negligence, established by the House of 
Lords in Bourhill v. Young,** under which the plaintiff must show 
that the defendant owed him personally a duty of care, the result of 
which is that a plaintiff can never recover unless the defendant might 
have foreseen some damage to him. There is no getting away from 
the fact that the modern doctrine of the relativity of negligence is 
Inconsistent with the basis of the Polemis rule.” On the actual 
facts of the case the decision in Re Polemis*® would survive the 
requirement that a duty be owed to the plaintiff personally, but the 
same cannot be said of Smith v. L. & 8. W. Ry.,™ at least on the 
view of the facts taken by Kelly C.B., Channell B. and Black- 
burn J.,”* since the plaintiff there was outside the area of foreseeable 
danger and so, on the authority of Bourhill v. Young,” would be 
unable to establish a duty owing to him. And yet the decision in 
favour of the plaintiff in Smith’s case does not strike one as unjust. 
The Polemis rule is, as we have remarked, a rule of strict liability 
to the extent that a defendant is held responsible for consequences 
he could not have foreseen, and it is difficult to appreciate the logic 
of a condition that its application should depend on foresight of 
injury to the plaintiff personally. Consistent with the policy under- 
lying the Polemis rule, the law should be that foresight of injury 
gives rise to a duty towards persons generally to take reasonable 
care, the defendant being liable, in the event of the breach of that 
duty, for all the direct consequences of his acts. Under such a rule 
the defendant could be held liable, in a proper case, not only 


17 (1870) L.R. 6 C.P. 14. 

18 [1948] A.C. 92. 

19° This was the burden of a previous article by the present writer in Current 
Legal Problems, 1959, at p. 189, ın which, on the bams of such inconsi ; 
the suthority of the Polemis rule was questioned. The writer recants now 
from that estion, and directs his oriticiam mstead at the modern doctrine 
of the relativity of the duty of care in negligence, on the ground that the 
latter doctrine may on occasion prevent the court from arriving at a just 
decision. ; 

26 [1921] 8 K.B. 560. 

31 (1870) L-R. 6 O.P. 14. ` 

33 Ibid., at 20, 21, 22. 

23 [1948] A.C. 92. 

74 This was the view of Andrews J. (dissen in the riage ie case: ‘' The 
proposition is this. [veryone owes to the wor a haa uty of reframing 
from those acts that may unreasonably threaten the safety of others. Such an 
act occurs. Not only 1s he wronged to whom harm ht reasonably be 
expected to result, but he also who 1s ın fact injured, even if he be outside what 
would generally thought the danger zone. There needs be duty due the 
one complainmg but this is not a duty to a perticular individual because as to 
him harm might be expected. Harm to someone being the naturel result of the 
act, not only that one alone, but all those in fact injured may complain .. ."': 
(1988) 248 N Y 830 at 850. It would also seam to be implicit in the dicta of 
Kelly O.B., Channeli B.e and Blackburn J. in Smith's case. 
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“for unforeseeable damage to the plaintiff, as in Re Polemis, but 


also for damage to an unforeseeable plaintiff, as in Smith v. 
L. & 8. W. Ry.™ 

In view of the reasoning in Bourhill v. Young,” it is perhaps 
vain to expect the House of Lords to abandon the rule that a duty 
towards the plaintiff is dependent on foresight of damage to the 
plaintiff personally. But, upon the assumption that the courts 
should be free in a suitable case to impose liability for unforeseeable 
consequences, one is bound to resist the further limitation upon the 
freedom of the court which would follow from a rule that a duty is 
owed only in respect of those interests of the plaintiff to which the 
defendant might have foreseen damage. 

It should also be noted that the rule suggested by Mr. Machin 
would result in an unnatural distinction between liability in negli- 
gence and liability in trespass. By reason of the recognition of the 
plea of inevitable accident as a defence to an action of trespass, it 
has been thought that the only practical distinction between the two 
torts is in the onus of proof, the plaintiff in an action of negligence 
having to prove negligence, while in an action of trespass the burden 
is on the defendant to show that he took reasonable care. But the 
rule suggested by Mr. Machin as applying to an action of negligence 
could not be extended to an action of trespass, since the plaintiff 
need show no duty of care, with the consequence that the defendant 
would be Hable for all the direct consequences of his trespass, even to 
interests to which he could foresee no injury. One can hardly com- 
mend a rule which could make the scope of a defendant’s responsi- 
bility for unforeseeable consequences turn upon the antiquated dis- 
tinction between direct and consequential injuries.’ The extent of 
liability for unforeseeable consequences is ultimately a question of 
policy and justice, and therefore cannot turn on distinctions between 
the archaic categories of our law of torts. The dispute that has long 
raged on the problem of remoteness of damage is attributable to a 
refusal on the part of judges and writers to recognise that it is impos- 
sible to formulate a mechanical rule which will lead to satisfactory 
results in all cases. In one case justice may demand that the 
defendant should pay for unforeseeable consequences, while in 
another the court may excuse him from liability for consequences 
which were clearly foreseeable.” The solution to such a problem is 


a3 (1870) L.R. 6 O.P. 14. 

36 [1048] A.C, 92. 

28 The limitation would also be inapplicable to an actidh of nuisance, even in 
those cases where, as in trespass, defendant can excuse himself upon proaf 
that he and thoss he is responmble for took reasonable care. See also the 
recent decision of the Court of Appeal n Wormald v. Cole [1954] 1 Q.B. 614 
on lisbility ın cattle trespass. 

19 6.g., Weld-Blundell v. Stephens [1920] A.C. 056. It has frequently been over- 
looked that Lord Sumner ın this case the criterion of conse - 
quences as more restrictive, on the facts of case, than the test of reasonable 
foresight: see pp. 861-86; Owrrent Legal Problems (1952), 204-6. 
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to formulate a rule which honestly recognises the dependence of a 
decision on the court’s discretion. Somewhat paradoxically, the’ 
fault of the rule that one is liable for all the direct consequences of 
one’s acts is that, by use of the word “* direct,” it suggests a cer- 
tainty and absence of dependence on the facts of a case that is both 
untrue and undesirable. But it is almost certainly too late in the 
day to choose another, unless we go back to blessed uncertainties 
of .““ proximate cause.” * The actual formula adopted is unim- 
portant so long as its inherent uncertainty is recognised. 
Doveras Payne * 


3¢ Cf. Prosser, op œt., 82: “I doubt that all the manifold theories of the 
professors really have improved at all upon the old words ‘proximate’ and 
remote,’ with the idea they convey of some reasonable connection between the 
original negligenc§ and its consequences, between the harm threatened and the 
harm done. ' 
* Lecturer in Lew at University College, London._ 


STATUTES 


Hovsine Repars AND RENTS Act, 1954 
LANDLORD AND TENANT ACT, 1954 


THE search for justice as between landlord and tenant has led to a long 
series of Acts covering alike residential premises, whether furnished 
or unfurnished, and business properties, large and small. The legis- 
lation has mostly been piecemeal, designed to cope with individual 
situations rather than to produce a coherent system and it has 
tackled the problems sometimes with a kind of rough justice and 
sometimes with an attempt to achieve a more elaborate and meticu- 
lously fair solution. The creation of Rent Tribunals by the Furnished 
Houses (Rent Control) Act, 1946, illustrates the former method of 
approach, while the provisions of Parts If and III of the Reserve 
and Auxiliary Forces (Protection of Civil Interests) Act, 1951, are 
an example of legislation which, though on the face of it far- 
reaching, is so complicated that it is little known and rarely invoked. 

The two new Acts in this sphere which lawyers had to digest 
during the Long Vacation do not in general fall within the category 
of simple attempts at rough juštice. They each add quite a con- 
siderable chapter to any book on landlord and tenant. Yet neither 
of them provides in any sense a code in itself. Each is an attempt 
to deal with certain specific problems and each, it may be added, 
includes a number of sections, of quite considerable importance, 
amending the existing law in various ways. Whether in the end 
they make a very substantial contribution to social justice remains 
to be seen. 

It is not proposed here to summarise these Acts in any detail. 
The Stationery Office has produced a`series of booklets explaining 
the most important provisions and several new books are already 
available while the established textbooks are being revised. Rather 
it may assist if some of the practical aspects of the Acts are considered 
and a spotlight is turned on some of the miscellaneous amendments 
which may well escape notice while attention is focused on the 
repairs increase and other topics which have been widely publicised. 


Hovusina PROVISIONS 


Part I of the Housing Repairs and Rents Act, 1954, is perhaps of 
more concern to local authorities than to the general reader. It is 
satisfactory that it should be considered that the time has come for 
local authorities to put in motion again large-scale plans for the 
demolition of unfit houses. This satisfaction is tempered by the con- 
sideration that the Act contemplates the temporary patching up of 
many houses which ew hypothesi cannot be made fit at a reasonable 
< cost. It used to be a source of irritation before the war when some 
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authorities, having acquired unfit houses at site value, continued 
to draw rent from them and appeared to be in no great hurry to’ 
demolish them as required by statute. This practice has now been 
legalised. 

Another source of irritation used to be the lack of a definition 
of “ unfitness ” which resulted in the existence of varying standards 
in different parts of the country. Attempts were made in by-laws 
and local Acts to supplement the Housing Act, 1986, in this respect. 
Now such local variations must be disregarded and section 9 
enumerates the matters to which ‘‘ regard shall be had ” in deter- 
mining whether a house is unfit or not. This is not of course to 
define unfitness, but a house cannot be classified as unfit unless it is 
so far deficient in one or more of these matters as to be not 
reasonably suitable for occupation. 

Under section 9 of the Housing Act, 1986, notices requiring 
repairs to unfit houses are served on the person “‘ having control 
of the house,” i.e., the person receiving.the rack-rent. There have 
been many cases on the question of who should bear the ultimate 
cost. Where various people have interests under leases the county 
court is now given, by section 10, a new power to apportion the cost 
among them as may be just having regard to their repairing obliga- 
tions, the length of their respective terms, the rent payable, etc. It 
does not seem very clear what type of case this section is meant to 
cover as usually where there is a chain of leases there will be express 
repairing covenants and, although the county court judge has 
apparently power to override them in apportioning these expenses, 
the remedy of damages for breach of covenant is not taken away. 
In cases where there are no express repairing covenants, ¢.g., a 
letting and subletting of a house on a periodic tenancy, the section 
may be of use but in any case its effect will have to be considered 
whenever there is a dispute on liability. There is no corresponding 
provision where the notice is served not under the Housing Act, 
1986, but under the nuisance provisions of the Public Health 
Act, 1986. 

There are a number of amendments of the Housing Acts. From 
the point of view of the private owner the most important is prob- 
ably the enlargement of the power to make improvement grants. 
If however the proposed improvement consists of conversion into 
two or more self-contained flats, the owner will do well ‘to think 
twice. For if he effects the conversion without the grant, the house 
will become decontrolled, while, if he accepts the grant, the house | 
will remain controfled (if it is within the Rent Act limits) at a rent 
fixed by the local authority. 


REPAIRS [NcREASE AND Cost oF SERVICES INCREASE 


The repairs increase is perhaps the best-known creation of these two 
Acts, although in practice it is another increase—the cost of services 
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increase—which is causing the greater consternation among tenants. 
The two provide a remarkable contrast. The former requires ten 
sections and two schedules to give it effect. It involves the service 
of elaborate notices and envisages several different kinds of applica- 
tion to the county court or a rent tribunal. With the latter the 
parties are invited in a single section to agree on the amount or 
submit the question to a rent tribunal. No notices of increase are 
required. The two increases have also some features in common. 
Unlike the existing increases under the Rent Acts, they may take 
effect during the currency of a contractual tenancy. A person who 
takes a lease for a fixed term is therefore no longer safe against 
increases during the currency of the term. Neither of these increases 
is allowed if the standard rent is fixed by reference to a post~1989 
letting. The justification for each is the increase in costs since 
1989. 

The basic idea of the repairs increase is not very complicated. 
The landlord having satisfied himself that he has spent the necessary 
amount on repairs in the past and that the house is now in good 
repair and reasonably suitable for occupation, completes a notice of 
increase raising the rent by twice the “‘ statutory repairs deduction ”’ 
and two declarations, all on prescribed forms, and waits for the 
money to come in. The tenant for his part can challenge the land- 
lord’s assertion as to past repairs in the county court or get a 
certificate of present disrepair from his local authority and dare the 
landlord to sue him. But this simple basic scheme is overlaid with 
refinements. The tenant may be responsible for some of the repairs. 
If so, the landlord will only get a proportion of the increase. The 
proportion must, it seems, be agreed or settled by the county court 
before the notice of increase can be completed. (Landlords in 
practice are apparently serving notices of increase inserting their 
own. figure but this may well result in the notice being declared bad 
at‘some future date.) Then there is a “ stopper,” a maximum 
beyond which the rent cannot be increased. But in calculating this 
sum certain components of the rent have to be disregarded—trates, 
increases in respect of improvements and any part of the rent which 
represents payment for furniture or services. This last item again 
has to be settled by agreement or determined (this time by a rent 
tribunal) before the notice of increase can be completed. This creates 
a further risk if the form is completed with what the landlord con- 
siders to be the right figure. Thus before he can serve a notice of 
increase the landlord may have to make two applications, one to the 
county court and one to the rent tribunal. ° 

The landlord may elect not to be deemed responsible for internal 
decorative repairs at the cost of losing a third of the increase, the 
amount he has to have spent on past repairs being correspondingly 
reduced. A pretty problem has arisen here. Must the “‘ stopper ” 
be applied to find the permitted increase and a third taken from the 
resulting figure or is the Jandlord entitled to two-thirds of the full 
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‘increase provided that his reduced increase does not bring the 
recoverable rent above the “stopper °”? The prescribed form of 
notice of increase is drafted on the assumption that the former is the 
correct view, but the weight of opinion seems to be that the form 
is wrong and that the Minister has misconstrued the Act. 

The tenant has his difficulties too. He may suspect that the 
past repairs are war damage for which the landlord has been or will 
be reimbursed. He has only twenty-eight days to make his investi- 
gations and decide whether to challenge the declaration in the county 
court. If he obtains a certificate from the local authority, the 
landlord can still sue him for the full rent and he will then have to 
decide how far to incur expense in maintaining the view of the 
sanitary inspector of the local authority against the landlord’s 
experts. Furthermore, he must decide how much rent to withhold. 
This will grow progressively more difficult. The tenant is entitled 
to withhold the repairs increase and also the 15 per cent. and 25 per 
cent. increases allowed if the premises are subject to old control. 
But already in many cases it is impossible to know whether any 
and if so what portion of his rent represents these old increases, and 
in a few years’ time jt will be equally difficult for a new tenant to 
know whether his rent includes a repairs increase. The new form 
to be inserted in his rent book under the Rent Restrictions Regula- 
tions, 1954, ought to tell him, but if past experience is any guide; 
the form, if there at all, will only be properly completed in a small 
minority of cases. The power to suspend increases under the 1920 
and 1928 Acts became a dead letter long ago and the same fate 
seems likely in time to overtake the powers under the new Act. 

The cost of services increase produces pounds where the repairs 
increase produces shillings, but it is left, in default of agreement, to 
the mercies of a rent tribunal. One might have thought that at 
least it would be free from complications. But here too, it seems, 
it wag impossible to leave well alone. Landlords sometimes provide 
services which they are not expressly bound to do under the terms 
of the lease. They are entitled of course to withhold such services 
or to ayree to be bound in return for an extra rent on the basis of 
a transfer of burdens (Asher v. Seaford Court Estates, Ltd. [1950] 
A.C. 508). But nevertheless the new Act provides that the landlord 
may obtain an increase of rent in respect of increase in the cost of 
services actually provided. Any subsequent change of such services 
will be treated as a transfer of burdens. This provision leads to 
difficulties. Must the services have been provided at the time of 
the letting which fixed the standard rent? Or if these services have 
been performed intermittently, with what must the present cost of 
them be compared? Since the Idndlord can in any case obtain the 
whole cost of such services if the tenant wishes them to be con- 
tinued, it is not cleår why he should seek to recover only the increase 
in the cost under this provision. 
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OTHER AMENDMENTS OF THE RENT ACTS 


Ewempted authorities (ss. 88, 84)—All houses of local authorities 
are now outside the Rent Acts, whethèr or not a Housing Revenue 
Account is kept in respect of them and whether they are subject to 
old or new control. The same exemption is granted to development 
corporations, housing associations and housing trusts subject to the 
jurisdiction of the Charity Commissioners. There have been cases 
of local authorities evicting or threatening to evict their tenants on 
what may seem capricious grounds, such as the tenant wanting to 
cultivate his own garden, but no doubt the pressure of public 
opinion through the Press was thought to provide an adequate safe- 
guard. The exemption does not extend to subletting. The 
standard rent of the subtenancy is based on the rent under the 
head tenancy. There is a novel provision where the interest of the 
head landlord ceases to belong to an exempted authority. With 
certain exceptions the standard rent is then fixed on the basis that 
the house is subject to new control, but any party interested or 
proposing to acquire an interest can apply to the local authority to 
fix a new standard rent. There is no guidance as to whether the 
local authority is under any duty to act judicially or even to inform 
any of the other parties concerned before it reaches a decision. 
This measure appears to have been insufficiently considered. 


Decontrol of new houses (s. 85)}—Houses the erection or conver- 
sion of which into separate or self-contained dwellings was completed 
after August 80, 1954, are not subject to rent control unless an 
improvement grant for the work was obtained under the Housing 
Act, 1949. This is the first measure of decontrol introduced since 
the war. Furnished lettings of new houses will still be controlled 
` under the Furnished Houses (Rent Control) Act, 1946, so that the 
position may arise that it will be possible to charge more for such 
houses unfurnished than furnished. 


Powers of Rent Tribunals (s. 86)—Where the rent tribunal deter- 
mines or has already determined that the reasonable rent for a 
dwelling-house is higher than the standard rent, the higher rent will 
now become the standard rent. In the case of a past decision a 
notice of increase is required, but in either case the higher rent may 
take effect during the currency of a contractual tenancy. There 
will be few to dispute the Justice of this amendment. 


Premiums on Assignment (s. 88}—One of the injustices under 
the 1949 Act was that a tenant was not allowed to charge a premium 
on assignment even if he himself had had to pay a lawfully 
demanded premium ag an assignee before that Act came into force. 
The Housing Repairs and Rents Bill as originally drafted contained 
a clause to remedy this position but in committee a new clause was 
substituted permitting any tenant to charge a premium on assign- 
ment if the tenancy was originally granted for a term exceeding 


54 THE MODERN LAW REVIEW Vor 18 


twenty-one years. This was an agreed clause passed without dis- 
cussion, but it seems to provide a very haphazard type of justice. 
It does not remedy the former injustice unless the lease exceeds 
twenty-one years, it enables a tenant who has got the benefit of a 
controlled rent at the landlord’s expense (for the landlord cannot 
charge a premium) to make a profit out of it, and it opens the door 
to evasion as a landlord may prant a long lease to an associate who 
will then assign it at a premium. 


Protection of subtenants (s. 41)}—It has been held in Wright- v. 
Arnold [1947] K.B. 280, Cow v. Casey [1949] 1 K.B. 474, and 
Knightsbridge Estates Trust, Ltd. v. Deeley [1950] 2 K.B. 228, that 
if a head tenancy is outside the Acts, e.g., because the rateable value 
is too high or because the rent of the head tenancy is less than two- 
thirds of the rateable value, a subtenánt has no protection against 
the head landlord when the head tenancy comes to an end even if as 
between tenant and subtenant there is a controlled tenancy. There 
may be other reasons why the head tenancy is outside the Act and to 
such cases the principle will presumably equally apply. But at any 
rate in the two specific cases mentioned the view has been widely 
held that these decisions ought to be overruled. Section 41 now 
deals with the case where the rateable value of the whole premises is 
too high. It does so in rather a roundabout way by providing that 
the subtenant is to have the same protection as if the head landlord 
had let the sublet part and the remainder of the premises separately 
for the like purposes as under the superior letting and at rents equal 
to the Just proportion of the rent under the superior letting. Thus, 
the section gives no protection where the rent under the head lease 
is less than two-thirds of the rateable value. This latter case is for 
some reason left to the Landlord and Tenant Act, 1954, which does 
by section 15 abrogate the rule in Knightsbridge Estates Trust, Lid. 
v. Deeley, supra, but gnly if the head lease is for more than twenty- 
one years. Once again therefore the piecemeal patching process 
produces rather haphazard justice. 

Protection of tenant’s family (s. 42)—Before the Act, if a tenant 
died leaving a widow who was not residing with him neither she nor 
any other member of the tenant’s family could succeed as statutory 
tenant. Now if the widow is disqualified by non-residence, another 
member of the tenant’s family who has the necessary qualifications 
may step in. Parliament did not think fit to take the opportunity 
to revoke the rule against double succession. 

Abolition of agricultural certificate (s. 48)—If a farmer let a 
cottage to someone not in his employment and subsequently required 
the cottage for an agricultural worker he could get possession on 
production of an “‘ agricultural certificate.” This rule -was modified 
by the Defence Regulations where the tenant was also an agricultural 
worker employed by someone else and it is now abolished. The 
farmer can still get possession if the cottage was let by him to the 
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original tenant in consequence of his employment, provided the 
court thinks it reasonable to make the order. 

Increase for rates (s. 44)—It was sometimes complained that 
local authorities were slow in sending out rate demands and accord- 
ingly the landlord only obtained his increase some time after the 
rates had in fact gone up. Now if the tenant is already a statutory 
tenant the increase takes effect from the next rent day after the 
notice is served and it may include a demand for six weeks arrears of 
increase. If the tenant is a contractual tenant the increase takes 
effect from the rent day next after the contractual tenancy comes 
to an end, and no arrears can be claimed. 


Defence Regulation 68cB (s. 45)—The Act prepares for the final 
demise of this regulation, which has in fact since been revoked. 
For some reason it was never used to any great extent, although 
no snags were ever discovered in its operation and it offered an 
excellent opportunity for an owner who was discouraged from letting 
rooms in his house by the thought that he might never be able 
to get rid of an uncongenial tenant. There was, no doubt, just 
after the war a fear that if you told a local authority that you had 
rooms to let, they would promptly requisition them. 


STATUTORY TENANCY AFTER A LONG LEASE 


The object of Part I of the Landlord and Tenant Act, 1954, is to give 
security of tenure to tenants occupying premises under a long lease 
at a ground rent when the lease comes to an end and to relieve them 
from some of the burden of dilapidations. The scheme is introduced 
in preference to any policy of leasehold enfranchisement. Once again 
there is nothing really complicated ‘about the basic idea. The tenant 
is entitled to a statutory tenancy at a reasonable rent unless the 
- landlord has specific grounds for possession. The premises are to be 
brought not into a perfect state of repair but into a reasonable state, 
and, in so far as the disrepair is due to the tenant’s breaches of 
covenant, he is to be liable to refund the cost of the repairs, but is 
allowed to pay it by instalments. Everything is to be settled by the 
county court in default of agreement. 

One would have thought that it would have been possible to pro- 
vide for a single application to the court which would decide at one 
hearing whether the tenant was entitled to a statutory tenancy and 
if so on what.terms as to initial repairs and otherwise. Having 
given the tenant his rights, it could have been left to the parties to 
negotiate and reach agreement out of court ifthey could. Instead 
of that Parliament has decided to stand behind the parties’ backs 
and conduct the negotiations on each side for them. Instead of the 
usual negotiations by solicitors’ letters and interviews it is all done 
by notices on prescribed forms, and if the parties fail to carry out 
the routine ordained for them, their labour is in‘vain. For instance 
if the landlord serves a ‘“‘ landlord’s notice proposing a statutory 
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tenancy ” the tenant must reply electing to retain possession within 
two months; otherwise he may Jose his statutory tenancy unless a 
‘€ qualifying condition ” is fulfilled at a particular date. The land- 
lord in his turn once he has served the notice must eithér reach 
agreement or bring his proceedings in the county court within a fixed 
period or his original notice becomes of no effect and he has to start 
all over again. Similarly if the landlord chooses a “‘ notice to resume 
possession? the tenant must reply in time or he endangers his 
position. The landlord, too, must bring his application by the 
proper date or his notice becomes of no effect. And if the court 
thinks he ought not to have possession, it cannot there and then fix 
the terms of a statutory tenancy. It simply dismisses the applica- 
tion and the landlord is sent back to the beginning. It is a mixture 
of ludo, happy families (where you have to hand back the card if 
you forget to say thank you) and chess (with the draftsman pushing 
all the pieces around }). 

The height of absurdity is reached when there is a chain of leases. 
.On the footing apparently that it would take more than five years to 
sort out the complications of the Act, a landlord who is himself a 
lessee with a term of less than five years longer than the tenant’s 
to run is not regarded as competent to negotiate or litigate. One 
must go higher. The “‘ competent landlord’ when found acta at 
his peril unless he getas the consent of all: other landlords before 
he makes any important move. However provision is made for an 
ancillary application to the court (after an exchange of notices) for 
leave to dispense with the consent of the recalcitrant mesne or 
superior landlord to the service of a notice by the competent land- 
lord. This is but one of no leas than thirteen distinct kinds of 
application to the county court which can be made under the sections 
dealing with long leases alone ! 

The “ competent landlord ” is not the landlord for all purposes: ` 
the tenant may have to negotiate with one, pay his rent to another 
and possibly make payment to a third in respect of initial repairs. 
No wonder that to cope with such a situation it was found necessary 
to invent a new monstrosity, an “‘immediate mesne tenancy ”’ 
(Sched. V, para. 11 (6)). There seems to be no possible justification 
for all this elaboration. 

One feature of this Act which is hard to understand is that the 
tenant who is unfortunate enough not to get a statutory tenancy 
ig given no relief at all against a claim for dilapidations. 


Business PREMISES joe 
Part IL of the Landlord and Tenant Act, 1954, givea the tenant of 
business premises in most cases quite considerable advantages as 
compared to the Landlord and Tenant Act, 1927. Thus:— 
(1) His right tô a new lease or to compensation does not depend 
on establishing goodwill nor need he,and his predecessors 
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have carried on business for five years. A weekly tenancy 
is sufficient. Only a tenant with a fixed term of three 
months or less is excluded, and even then there are 
exceptions. 

(2) He need not serve a notice or take any action until the land- 
lord serves a notice on him. Under the 1927 Act tenants 
were very frequently out of time in claiming compensation 
or a new lease. 

(8) He is entitled to six months’ notice even if he bas only a 
weekly tenancy. ` 

(4) He cannot be forced to take a new lease if he does not like 
the terms ordered by the court. 

(5) He is entitled to successive tenancies and not just to one 
renewal. : 

As against these advantages the amount of compensation instead 
of being based on the value of the goodwill is fixed at the rateable 
value of the premises, or twice that amount if the business has been 
carried on for fourteen years or more. It may be that in many cases 
the tenant will do better with this small bird in the hand rather than 
having to chase the cat, the rat and the dog (not to mention the 
rabbit) in the bush of adherent goodwill (see Whiteman Smith v. 
Chaplin [1984] 2 K.B. at pp. 49, 50). But in other cases the limit 
on compensation may involve a serious loss. And the tenant is not 
entitled to compensation unless he has made an unsuccessful appli- 
cation to the court for a new lease. Thus even if the tenant is 
convinced of the justice of the landlord’s claim for possession, he 
must go through the motions of an application and he may have 
to pay not only his own but his landlord’s costs before he can obtain 
his rather meagre dues. i 

On the whole however, the machinery of this part of the Act 
seems to be reasonably simple, although there are again complica- 
tions involving notices and proceedings if there is a chain of leases. 
A diffculty which sometimes arose under the 1927 Act was that the 
tenant might be an individual while the business was carried on by a 
one-man company in which he held most of the shares. In such 
cases the tenant could only get a new lease in exceptional circum- 
stances (Pegler v. Craven [1952] 2 Q.B. 69; Scott-Bushe v. London 
Investment and Mortgage Co. [1958] C.L.Y. 1988 (C.C.)). This 
awkward rule, which was neatly circumvented in the Reserve and 
Auxiliary Forces (Protection of Civil Interests) Act, 1951, s. 27, will 
still apply under the Landlord and Tenant Act, 1054, although if the 
tenant is one of a group of companies and the business is carried 
on by another of the same group, protection is given (s. 42). 

One class of tenant is badly hit by the new Act without any 
Justification, that is the tenant of a combined, shop and living 
accommodation within the financial limits of the Rent Acts. Under 
the old law he had a choice of remedies. Either he could rely on the 


358 THE MODERN LAW REVIEW Vou 18 


Rent Acts or he could claim a new lease under the 1927 Act. Owing 
to the decision in Rose v. Hurst [1949] 2 K.B. 872, both the Jand- 
lord and tenant usually agreed readily on a new lease; the landlord 
because he could get an increased rent, the tenant because if he 
wished to vacate the premises he could sell the goodwill with the 
benefit of the lease. Similarly if he died, his estate had a valuable 
asset. Now the tenant is confined to his remedies under the Rent 
Acts. There is no inducement upon the landlord to grant him a new 
lease and no compensation is payable if the landlord obtains posses- 
sion with the benefit of the goodwill. As a statutory tenant the 
tenant will have no assignable rights to transfer with the goodwill. 
In practice those who are well advised will probably attempt to 
overcome this difficulty by the grant of separate leases of the resi- 
dential and business part of the premises, a device which will Pa 
be regarded as legitimate by the courts. 


MISCELLANEOUS AMENDMENTS 


Part TI makes minor modifications in favour of tenants of the 
right to claim compensation for improvements. Part IV contains 
miscellaneous amendments of landlord and tenant law. The Lease- 
hold Property (Repairs) Act, 1988, now applies to houses of any 
rateable value if the lease was for seven years or longer and at least 
three remain unexpired (s. 51). The power to modify restrictive 
covenants affecting leaseholds is extended (s. 52). A county court 
can deal with all cases where the dispute is as to whether a land- 
jord’s consent is unreasonably withheld (s. 58). And there is a useful 
new power to get rid of tenancies where the tenant has disappeared 
(s. 54). 


CONCLUSION 


It is inevitable that the relationship of landlord and tenant should 
be the plaything of politicians and while this state of affairs con- 
tinues, we must expect regular doses of legislation of this type. It 
is and will be designed to deal with grievances, real or imaginary, 
of the moment. But neither the method of rough and ready justice 
nor the method of elaborate intricacy seems adequate to avoid the 
creation of fresh anomalies and injustices. What is needed is a 
complete overhaul and consolidation of landlord and tenant legis- 
lation undertaken by an impartial committee impressed by the need 
to steer a course bétween these two methods and produce a Bystem 
which will be both just and workable. But even if such a system 
were to be produced, it is doubtful whether Parliament could resist 
the temptation to reduce it to nonsense as it passed through the 
various stages of becoming law. 
Joun MONTGOMERIE, 


NOTES OF CASES 


JupicjaL Rrevirw ror Error or Law 
Tue Swarr or Taumas to Come? 


In R. v. National Insurance Commissioner, ew p. Timmis [1954 ] 
8 All E.R. 292, it was held that a person detained as being of 
unsound mind and a person detained as a mental defective were. 
undergoing “‘ detention in legal custody ” under section 29 (1) (b) 
of the National Insurance Act, 1846, and were therefore disqualified 
for receiving insurance benefits. The case is worth noting for a 
point which was left open and not fully argued: whether certiorari 
will issue to quash decisions of the National Insurance Commis- 
sioner which, according to section 48 (1) of the Act, “ shall be 
final.” This is not the place to set out at length the difficulties 
which surround the question of the extent to which an Act of 
Parliament by using certain words may exclude certiorari, but the 
consequences of a power in the courts to review the decisions of 
the Commissioner would be considerable. It can be accepted that 
the power to review for excess of jurisdiction in a limited sense, 
or for breach of the rules of natural justice would, in the unlikely 
event of cases arising, be proper. But there would be considerable 
confusion and difficulty if the courts gave a wide interpretation 
to the meaning of “ jurisdictional facts.” Yet this is small com- 
pared to the revolution in procedure that would follow if, as in 
this case, the court assumed the power of reviewing for error of 
law on the face of the record. It is essential to the working of 
the present procedure that the Commissioner should give reasons 
for his decisions. (But if there is to be litigation in the courts on 
his interpretation, the result will be to introduce into the field of 
national insurance and, presumably, to reintroduce into the field 
of industrial injuries, the costly and dilatory procedure so notorious 
under the Workmen’s Compensation Acts which the Acts of 1946 
sought to end. Amending: legislation would then become impera- 
tive, if the origina] intention of Parhament were to be preserved. 


J. A. G. GEIFITE. 


Duty or Occupires Towarps CHILDREN oF TENDER Yrars 


Locat authorities and other bodies which provide recreational 
facilities for children will be concerned to know in what respects, if 
any, their position has been affected by the recent decision of the 
Court of Appeal in Bates v. Stone Parish Council [1954] 1 W.L.R. 
1249, the case of the boy who was blinded when he fell off a chute 
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in a playground and who claimed damages from the parish council 
responsible for the place. The decision contains no new principle, 
but it is submitted that it represents a heavy underlining of a rule 
to which little attention has been paid hitherto in the texts, but 
which has more than once been acted upon by the courts. This 
rule contains a hmitation on the licence or permission extended to 
children to enter premises or land, to the effect that this licence 
may in certain circumstances be deemed not to extend to children 
of tender years unless they are in the care of a competent guardian. 
If such children are injured while on the land or premises, they 
" may be precluded from recovering damages becaust they had no 
. business to be there unaccompanied. This statement of the rule 
leaves undefined the particular circumstances in which this exception 
to liability applies. It also gives no guidance on when a child is 
to be considered so young as to fall into this category. Never- 
theless, if this is accepted as a rule of law, it does represent a 
substantial limitation on the liability of occupiers to persons coming 
upon their land or premises. 

In the particular circumstances of Bates v. Stone Parish Council, 
it was held that this rule did not apply, not because the child was 
too old, for the infant Bates was only three and a half years old, 
and it was clearly felt that he should not have been allowed out 
alone, but for the reason that the Council were held to have extended 
an open invitation to children of all ages and to have taken insuffi- 
cient steps to exclude children of tender years. Moreover, they 
had failed to take adequate remedial action to correct a defect in 
their equipment which had become known to them through a 
previous accident. They were therefore held liable in damages, 
though the amount of the damages was reduced from £17,500 which 
the jury had assessed, to £9,000. 

It is to be observed that in this case the child was permitted 
to go to the recreation ground with a child six years old, and fell 
from the platform of the chute or slide, which was twelve feet high. 
He had already made several descents with the other child, but 
on the occasion of the accident he went up to the platform alone 
and fell through a space some 184 inches square between the upright 
and horizontal rails on the side of the platform. Some thirteen 
years previously, in 1984, a boy of four had fallen from the platform 
when the rails had been in a similar condition, and additional rails í 
had then been added as a measure of safety. In the interval these 
railings had either rusted or broken away and had not been replaced. 
At the trial the jury had found that the plaintiff was a licensee of 
the parish council, and that they hed knowledge of the danger. 
Judgment was given in favour of the plaintiff. On the appeal 
the issue of liability and the amount of damages awarded were 
contested, and the Court of Appeal upheld the decision that there 
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was liability, although, as -has been pointed out, the damages were 
substantially reduced. 

In reaching this conclusion, the Court of Appeal accepted the 
appellants’ contention that the law requires a competent person to 
accompany a very young child in certain circumstances, and that 
this may be regarded as a condition attached to the licence or 
permission to enter the land or premises. There was some authority 
for this in the statement of Lindley J. in Burchell v. Hickisson 
(1880) L.J.C.P. 101, at 102, where he said: ‘* There could be no 
duty on the part of the defendant towards the plaintiff further than 
that the defendant must take care that no concealed danger exists: 
The plaintiff was, no doubt, too young to see or guard against any 
danger, but the logical way of considering the matter is to consider 
it alternatively in this way: the defendant never invited such a 
person as the plaintiff to come unless he was taken care of by being 
placed in charge of others, and if he was in charge of others then 
there was no concealed danger.. In other words, there was no 
invitation to the plaintiff if he was not guarded, and if guarded, 
then there was no trap.” l l 

This statement was expressly adopted by Hamilton L.J. in 
Latham v. R. Johnson & Nephew, Ltd. [1918] 1 K.B. 898, at 414, 
and was followed by Farwell L.J. in the same case, at 407. Vaughan 
Williams L.J. decided Schofield v. Mayor, etc., of Bolton (1910) 26 
T.L.R. 280, along the same lines and Farwell L.J. concurred. 


-More recently, the case of Coates v. Rawtenstall Borough Council 


[1987] 8 All E.R. 602, shows that a child of three and a quarter 
may be regarded as a licensee not a trespasser where he is in the 
care of a lad of fourteen. Bates’ case suggests that a child of six 
is too young to be a competent guardian. 

All the cases mentioned in the last paragraph, insofar as they 
purport to follow Burchell v. Hickisson, ignore the fact that the 
rule about young children being treated as licensees only if accom- 
panied by some competent person formed only one part of 
Lindley J.’s judgment, and was not referred to by the other judge, 
Lopes J., nor is it mentioned in the headnote of the report. The 
ratio decidendi was clearly that in the circumstances of that case 
there was no trap. It is not desired to throw doubt upon the rule 
itself, which appears to be quite sensible, but merely to indicate 
its antecedents, which appear to be the obiter dicta of Lindley J.* 

The justification for the rule is well expressed by Somervell L.J. 
at p. 1258 of the report of the Bates case: ‘A wholly undue 
burden would be placed on the provision of facilities for the young, 
whether by local authorities, institutions or private individuals, if 


* A case decided by Devlin J. and 1epoited in The. Times newspaper on 
December 4, 1084, under the name of gl iy v. Rochester Corporation, ap 

to be relevant to this question, but at time of goang to press it had nat 
been published in any of the series of law reports, and ıt may be necessary 
to discuss it in @ subsequent number of this Review. 
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they were held lable in damages because some of those facilities 
were a danger to very small unattended children.” i 

Although, as Romer L.J. said, ‘“ No case was made out on the 
evidence to support a case of conditional licence to children such 
as the plaintiff ’’ (p. 1262), it is now clear that ‘‘ if the circumstances 
reasonably permit of it, the court would assume ‘that, so far as 
infants were concerned the licence to enter is conditional upon their 
being accompanied by a competent guardian ” (p. 1261). 

The “‘ fly in the ointment,” from the point of view of the 
parish council, was the fact that they had not laid down any 
festriction on their Invitation to the playground and that, even 
after the accident of 1984, “their policy was to admit all children 
whether young and unattended or not ’’ (Somervell L.J. at p. 1258). 
They had, it is true, taken steps to cover up the hole in the 
railing, but there was no adequate protection at the time of the 
accident. Moreover, the present council were regarded as having 
knowledge, actual or implied, of the accident of 1984 and the 
danger which it revealed. It was on account of this knowledge or 
presumed knowledge of the dangerous state of the equipment that 
they were held liable. In the light of these facts, it would have been 
remarkable if the result had been otherwise. The council were 
insured up to £5,000, but have been forced to apply for a loan to 
meet the balance of the award of £9,000 damages. This will un- 
doubtedly involve a heavy burden for the ratepayers of Stone (there 
are some 8,000 inhabitants in the parish, according to The Times, 
July 80, 1954). 

The moral for other authorities who wish to avoid such a - 
liabihty faling on them is surely (1) to realise what a high duty 
rests upon them in relation to recreational facilities provided for 
children, and take adequate steps to keep their equipment in a safe 
condition, (2) to consider the advisability of taking special steps 
to exclude very young children unless they are accompanied by © 
some competent person, (8) to take care to insure to an amount 
sufficient to cover any reasonable claim for damages, remembering ~ 
that £5,000 nowadays is hardly sufficient. 


J. E. Hari Wrouitams. 


NEGLIGENT MissTaTEMENT—More JUDICIAL CauTION—CANDLER V. 
CRANE, CHRISTMAS & Co. IN SOUTH AFRICA 


In Herschel v. Mfupe [1954] (8) S.A. 464 the South African Appel- ° 
late Division considered a problem in the law of negligent mis- 
statement. The plaintif wished to claim damages for the death 
of her husband in a road accident, caused by the negligent driving 
of a vehicle owned by the defendant. The Motor Vehicle Insurance 
Act, 1942, compels a person in the plaintiff’s position to sue the 
insurer of the vehicle in the first instance, and section 22 of the 
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Act compels the owner to produce on request the ‘‘ declaration of 
insurance ” covering the vehicle involved in the accident. 

Instead of making a request under the Act the plaintiff’s 
attorney wrote informally to the defendant’s attorney asking the 
name of her insurance company. The defendant who owned a 
number of vehicles insured with different companies honestly but 
mistakenly replied through her attorney that the South British 
Insurance Co. were the insurers. If the declaration of insurance 
had been inspected the mistake would have been revealed. 

The plaintiff then wasted costs in fruitless negotiations with the 
_ South British Insurance Co., and in bringing an action against it 
which she was obliged to discontinue when the defence was delivered 
and she discovered her mistake. She then sued the defendant for 
damages for wasted costs caused by the negligent misstatement. 
Having won originally in the magistrate’s court she pursued the 
case to the Appellate Division only to find Judgment go against her 
by a majority of four to one. 

In the end it was unnecessary to decide whether the plaintiff 
was guilty of contributory negligence, and judgments turn on 
whether the defendant was negligent. In Roman-Dutch law 
Aquilian liability may be established by showing that the defen- 
dant’s negligence caused patrimonial loss to the plaintiff by 
infringing his rights. This does not, of course, eliminate the prob- 
lem of the duty of care, because negligence presupposes a duty. 
Of the majority Judges in Herschel v. Mrupe Fagan J.A. decided 
that it had not been shown that the defendant had no reasonable 
ground for answering as she did; Schreiner and Hoexter JJ.A. that 
she had no duty to take care that her answer was correct; Van 
den Heever J.A., paradoxically, that she had such a duty but had 
infringed no right of the plaintiff. Centlivres C.J., in his dissent, 
held that a duty existed, and made an approving reference to 
Denning L.J.’s judgment in Candler v. Crane, Christmas & Co. 
[1951] 2 K.B. 164. 

The connoisseur may be left to extract the ratio dieccaeias of the 
case. What is common to the majority judgments is the view that ` 
the law should be cautious in imposing lability for negligent mis- 
statements. In Perlman v. Zoutendyk [1984] C.P.D. 151 it was 
held that a sworn appraiser would be liable, apart from contract, 
to a mortgagee who advanced money on the faith of his negligent 
valuation. In that case Watermeyer J. said that whether the 
defendant owed a duty of care depended on ‘* Whether as a reason- 
able man he should have foreseen the likelihood of harm being 
caused to someone in the position of the plaintiff.” Since the 
appraiser knew or ought to have known that his certificate would 
be used to raise money he had a duty to be careful. 

The present case makes it clear that though the decision in 
Perlman v. Zoutendyk can still be supported on the ground that 
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a sworn appraiser, like a notary, exercises a public function, Water- 
meyer J.’s statement, if taken without qualification, is too wide for 
Roman-Dutch as it certainly is for English law. 

In the first place, it is not true that whenever harm is likely 
to be.caused by careless conduct there is a duty to be careful. 
The hkely harm may be too insignificant to impel a reasonably 
prudent man to take precautions, as when, in Wasserman v. Union 
Government [1984] A.D. 228, the deceased was stung by a bee, 
a swarm having hived in defendant’s police station. In Herschel’s 
case the only harm to be expected from naming the wrong insur- 
ance company was a small amount of time and expense lost in 
writing a letter to the company. 

In the second place, social utility may deter the courts from 
imposing a duty even when considerable harm is likely, as it will 
often be when, say, a newspaper gives wrong information. One 
limitation suggested by Herschel’s case is that no duty will exist 
unless the information sought is peculiarly within the knowledge of 
the party giving it (Centlivres C.J. at p. 472), and cannot be tested 
for accuracy by the party seeking it (Van den Heever J.A. at p. 491). 
Consequently, a private citizen has in general no right to demand 
that another private citizen of whom he asks the time or the way 
to the station should take care in answering, however much the 
inquirer may insist on the importance to him of the answer being 
correct (Schreiner J.A. at p. 479; the whole judgment is 
instructive). 

if the defendant is a professional man the case suggests that, 
unless his office is public or semi-public, he will not owe a duty of 
care in making a statement, apart from contract and statute, even 
if he knows that the person to whom he is making it intends to act 
on it and will suffer harm if it is wrong. The point is not actually 
decided in Herschel’s cake, since the negligence alleged was the 
defendant’s own misstatement, not her attorney’s failure to consult 
the declaration of insurance before replying. The majority judg- 
ments, however, indicate that a South African court would 
probably reach the same conclusion on the facts of Candler v. 
Crane, Christmas & Co. [1951] 2 K.B. 164 as the majority of the 
English Court of Appeal. 

This need cause no regrets, for while it may be desirable to make 
a party to a contract liable for a negligent misstatement made in 
carrying it out, as was done in South Africa in Western Alarm 
System v. Coini [1044] C.P.D. 271, to make professional men 
responsible to ordinary members of the public for their mis- 
statements would either reduce them to silence or turn them into 
public servants. 


A. M. Honoré. 


+ 
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ENGLISH Contracts AND AmenicaN ANTI-T RUST Law 
Toe NYLon Patenr Case 


Tue decision of Danckwerts J. in British Nylon Spinners, Lid. v. 
Imperial Chemical Industries, Lid. [1954] 8 W.L.R. 505, is of 
some interest as a contribution to the English system of the conflict 
of laws in relation to contracts. It is of far greater significance as 
an incident in the great battle which has now been raging for a 
decade about the international application of the Sherman Anti- 
. Trust Act of 1890, and as such it touches fundamental issues of 
international law and international relations. In reviewing the case 
it is necessary also to refer to the previous decision of the Court of 
Appeal in British Nylon Spinners, Lid. v. Imperial Chemical 
Industries, Lid. [1958] Ch. 19, which dealt with a motion for an 
interlocutory injunction but in which all the really important issues 
were already discussed. 

In 1944 the United States Department of Justice began to take 
proceedings under the Sherman Anti-Trust Act against a number 
of corporations engaged in the production of chemicals, including 
Imperial Chemical Industries, Ltd. ( LC.1L.’’), an Enghsh com- 
pany, and E. I. du Pont de Nemours, Inc. (“du Pont’’), an 
American corporation. They were alleged to have entered into 
contracts and engaged in combinations and conspiracies ‘‘ in 
restraint of trade or commerce among the several states or with 
foreign nations,” and also to have monopolised or attempted to 
monopolise or combined or conspired with others to monopolise 
part of such trade, i.¢., to have committed criminal offences under 
sections 1 and 2 of the Sherman Act. The United States Govern- 
ment did not, however, prosecute these corporations but started 
‘ proceedings in equity’? under section 4. It sought to obtain 
restrictive and mandatory injunctions to ‘‘ prevent and restrain ”’ 
violations of the Act, i.e., it availed itself of what is in fact an 
administrative procedure entrusted to the Federal Courts and one 
of the several methods through which the Government may seek to 
enforce the standards of public law and the economic .policies 
enshrined in Anti-Trust law. I.C.I. and du Pont had for years 
been parties to far-reaching agreements for the allocation of markets, 
some of which (including the United States) were reserved to. 
du Pont, while others (including the British Commonwealth outside 
North America) were reserved to LC.L, and still others (including 
Canada) shared by both, partly through jointly owned subsidiaries. 
In 1951 and 1952 Judge Sylvester Ryan in the Federal District 
Court for the Southern District of New York, made a number of 
orders designed to terminate these agreements and the allocation 
of markets between the two corporations, and to compel them 
to ‘© divest’? themselves of their joint interests, In 1989 I.C.I. 
had obtained from du Pont exclusive licences to exercise and 
practise in the United Kingdom and certain other parts of the 
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Commonwealth all inventions concerning the manufacture of nylon 
for which du Pont had taken out United Kingdom and other 
Commonwealth patents, and by a further agreement of 1946 
(by which the earlier one of 1989 was cancelled) LC.I. acquired 
these patents from du Pont. It was one of the terms of Judge 
Ryan’s decrees that the 1046 agreement should be cancelled within 
ninety days and the patents be reassigned to du Pont. Moreover, 
both corporations were ordered not to make any disposition of non- 
American patents, without granting until 1977, ‘“‘ to the extent they . 
have the legal right to do so,’’ non-exclusive immunities ‘‘ to import 
into any foreign country any common chemical product lawfully 
manufactured in the United States.” 

In 1940 LC.L, acting in virtue of the patent licences obtained 
from du Pont in 1989, granted exclusive sublicences (for the United 
Kingdom and other parts of the Commonwealth) to British Nylon 
Spinners, Ltd. (‘‘ Nylon’’), a subsidiary company of I.C.I. itself 
and of Courtaulds, Ltd., each of these two parent companies having 
half the share capital and an equal share with the other in the 
control of the subsidiary. In 1947, after it had acquired the 
patents, LC.I. made an informal agreement with Nylon by which 
the latter were given the right to be granted licences instead of 
sublicences, although the licences were never formally executed. 
Nylon continued to manufacture the patented products with the 
consent of LC.L 

If I.C.I. complied with the decrees made by Judge Ryan, they 
rendered impossible the performance of their licence agreement with 
Nylon, i.e., they broke their contract. If, on the other hand, they 
continued to perform the agreement, they violated the decrees and 
possibly laid themselves open to contempt proceedings in the 
Federal Courts. By reassigning the patents to du Pont, I.C.I. 
would put it out of their power to grant the licences to Nylon. 
On the other hand the grant af these exclusive licences for manu- 
facture of nylon in the United Kingdom was prohibited by Judge 
Ryan’s decree, unless the licensee agreed to hold the licence subject 
‘to the rights of American manufacturers of these nylon products 
freely to import and vend in the United Kingdom articles manu- 
factured in accordance with patents or with comparable patents ”’ 
(per Evershed M.R. [1952] 2 All E.R. at p. 781). 

British Nylon Spinners, Ltd. at first sought and obtained from 
Upjohn J. an interlocutory injunction restraining I.C.I. from 
assigning to du Pont any patent rights acquired under the 1946 
agreement. This decision was affirmed by the Court of Appeal. 
In the instant case they sought and obtained from Danckwerts J. 
a declaration that they were entitled to be granted exclusive 
licences, an order for the specific performance of the 1947 agree- 
ment, a permanent injunction restraining I.C.I. from parting with 
the patents, and the rectification of the register of patents. 
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At first sight the case looks unproblematical. The licensing agree- 
ment between I.C.I. and Nylon was a contract made in England 
between two English companies carrying on business here, referring 
mainly to United Kingdom patents, and to be performed in 
England, i.e., it was clearly an English contract. Danckwerts J. 
(at p. 518) had no hesitation in saying that English law was the 
proper law of the entire contract, and the Master of the Rolls 
emphasised (at p. 26) that Nylon’s right, i.e., the right which 
related to all the patents, whether granted in the United Kingdom 
or elsewhere in the Commonwealth, was a right under “‘ an English 
contract made between English nationals and to be performed in 
England.” It was an English contract which mainly, though not 
entirely, concerned a ‘‘ species of English property,” viz., United 
Kingdom patents, choses in action “ situated’ here. , How could 
American law, how could an American judgment applying American 
law possibly vary the rights and obligations created by an English 
contract to be performed outside the United States? There was 
nothing, from the point of view of the conflict of laws, to connect 
the licensing agreement between the parties with the United States. 
The proposition that American law should be able to compel an 
English company in Engldnd to break its English contract with 
another English company is plainly absurd. It was rejected many 
years ago by the Privy Council in Trinidad Shipping Co. v. Alston 
[1920] A.C. 888, where an English company which had branch 
offices in Trinidad and in New York pleaded in vain that, by making 
‘a promised payment in Trinidad under a contract governed by the 
law of that colony, it would expose itself to penalties in the United 
States under the Anti-Trust Law. The fact that the property rights 
which were the subject-matter of the contract were mainly situated 
in England—a fact much emphasised by the Master of the Rolls 
(at p. 26)—was not, it is submitted, decisive. Further, the interpre- 
tation (at pp. 519 et seq.) by Danckwerts J. of the American judg- 
ments to the effect that compliance with an English judgment would 
not be treated as contempt of the American court is very interesting 
but not, it is suggested, relevant to the result. If an attempt had 
been or was being made to visit the English company with the 
penalties of contempt of court for having performed its obligation 
under the English contract or for having complied with the English 
judgment, weighty issues would be raised from the point of view 
of public international law, but from the pomt of view of the 
conflict of laws the matter would hardly seem to be relevant. What 
matters is that this was an English contract to be performed in 
England. English courts have, in the past, sought to compel 
foreign nationals to do something which was contrary to the law 
of the country to which they belonged and im which they resided. 
Thus in Kleinwort, Sone & Co. v. Ungarische Baumwolle Industrie 
Akt. Ges. [1989] 2 K.B. 678, the Hungarian defendants who carried 
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on business in Hungary were ordered to make a payment to the 
plaintiffs in London although by doing so they would act contrary 
to Hungarian currency legislation, but the contract was an English 
contract and the place of performance was in London, and where, 
as in De Beéche v. South American Stores, Ltd. [1985] A.C. 148, 
the contract is subject to a foreign law, the English courts will not 
compel either party to do anything contrary to that law. 

The only substantial difficulty was created by the rule of English 
domestic law that a contract is illegal and void if it constitutes an 
act of defiance directed against the law of a friendly country, a rule 
of which Foster v. Driscoll [1929] 1 K.B. 470, the whisky smuggling 
case, is the classical example. The importance of the case under 
review and of the previous judgment of the Court of Appeal must 
be found in the clear decision that, for this domestic English rule 
of public policy to operate, there must be a deliberate act of 
deflance, and this must be ab initio. ‘‘ There is no evidence before 
me,” said Danckwerts J. (at p. 519), “‘ that the object of the 
contract of March 5, 1947, was to do anything contrary to the law 
of the United States and no evidence that the plaintiff company 
(i.e., Nylon) was party to or had any knowledge of any conspiracy 
contrary to the law of the United States when that contract was 
entered into.” (Neither Nylon nor Courtaulds, Ltd. were, of 
course, parties to the American proceedings.) This point does not 
seem to have been decided before, and the present case appears to 
lend judicial support to a submission made in the current edition 
of Dicey’s Conflict of Laws (6th ed., p. 607) that ‘‘ the mere fact 
.. - that a contract not made with the object of defying the laws 
of a foreign country, involves the doing of something prohibited by 
its laws, will not . . . invalidate the contract, unless the prohibi- 
tion forms part of the proper law or—possibly—of the lew loci 
solutionis.” 

So much for the contractual aspect of the case. Its far deeper 
significance lies in the question whether the judgment of the Federal 
District Court does not constitute a violation of public international 
law and whether for that reason alone it should not be regarded 
as incapable of having any effect outside the United States. This 
problem, only touched upon in the Court of Appeal and only 
faintly indicated by Danckwerts J., cannot be adequately discussed 
here. ‘* The first and foremost restriction imposed by international 
law upon a State is that—failing the existence of a permissive rule 
to the contrary—if may not exercise its power in any form in the 
territory of another State ”’ (Majority Opinion of the Permanent 
Court of International Justice in the Case of the 3.8. Lotus, Series 
A, No. 10, p. 18). Undoubtedly, as the Master of the Rolls said 
(at p. 24), this case “raised a somewhat serious question whether 
the order (of the American court), in the form it takes, does not 
assert an extraterritorial jurisdiction which the courts of this 
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country cannot recognise.” Did it not raise the more fundamental 
question to what extent it is compatible with international law for 
the United States to impose the economic policies of its Anti-Trust 
law upon markets and territories outside the United States? The 
American judge had, of course, been aware of this problem which has 
beén discussed in the United States for a long time, but he pointed 
out that it was ‘f not an intrusion on the authority of a foreign 
sovereign for this court to direct that steps be taken to remove 
the harmful effects on the trade of the United States.”” The Master 
of the Rolls expressed (at p. 25) his disagreement with this. “If 
by that passage the learned judge intended to say (as it seems 
to me that he did) that it was not an intrusion on the authority 
of a foreign sovereign to make directions addressed to that foreign 
sovereign or to its courts or to nationals of that foreign power, 
effectively to remove (as he said) ‘harmful effects on the trade 
of the United States? I am bound to say that, as at present 
advised, I find myself unable to agree with it.” i 

The jurisdiction of the Federal Courts under the Anti-Trust 
laws is a penal jurisdiction, no matter whether it is exercised in 
criminal or in equitable proceedings. It was beld by the Supreme 
Court and emphasised by Mr. Justice Holmes in American Banana 
Co. v. United Fruit Co. (1909) 218 U.S. 847, at p. 856 that, what- 
ever form it takes, this jurisdiction cannot be exercised beyond the 
limits set to criminal prosecutions by international law, i.e., that 
it cannot be exercised against non-Americans with regard tò acts 
done outside`the United States. This does not seem to have been 
doubted in America, but a novel interpretation has been given in 
a number of recent American decisions to the concept of locus 
delicti. This new conception that anything which ‘‘ affects ”’ or 
‘‘ concerns’? American trade is deemed to have been done inside 
the United States is reflected in the judgment of Judge Ryan which 
is subject to the limitation that “in their application to I.C.I. ... 
the provisions of this judgment are intended to relate exclusively 
to acts, agreements, arrangements or understandings which concern 
the foreign or domestic.commerce of the United States.” An agree- 
ment may of course ‘‘ concern ” the commerce of the United States 
without having anything to do with the import of goods into or 
the export of goods from the United States: the court did not 
intend to nor did it, through this limitation, restrict the effect of 
the judgment to the domestic or foreign market of the United States 
itself. Any allocation of markets, such as the reservation of the 
United Kingdom for I.C.I. ‘ concerned ” the commerce of the 
United States inasmuch ag it prevented actual or potential American 
exporters from sharing the market in the United Kingdom. The 
question arises whether there can be any such thing as “ acts, 
agreements, arrangements or understandings ° with reference to 
major commodities that do not somehow ‘“‘ concern the foreign or 
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domestic market of the United States,” i.e., whether any signi- 
ficance attaches to the limitation placed by Judge Ryan upon his 
judgment and whether the redefinition of locus delicti in the more 
recent cases on the international application of Anti-Trust law 
does not amount to the claim that this law should be a world law 
of practically unrestricted international application. Whether this 
new conception has become part of American law.is not clear, but 
even if it has, it certainly has not become part of international law. 
The assertion of this jurisdiction cannot be justifled from the inter- 
national point of view, and, for that reason alone, it is submitted, 
the American judgment should in the instant case have been 
regarded as invalid so far as it purported to regulate the conduct 
of an English company outside the United States. 


O. Kann-FREUND. 


DIVORCE on THE GROUND oF INCURABLE INsANITY—DETENTION IN 
PuRsUANCE OF AN “* ORDER ’’—** CONTINUOUS ”? CARE AND 
TREATMENT 


THE provisions in the Matrimonial Causes Act, 1950, s. 1 (1) (d) 
and (2), for the dissolution of a marriage by reason of either 
spouse’s incurable unsoundness of mind have often been criticised 
as being unduly narrow, i.e., as too hard on the spouse of a patient 
suffering from an incurable mental disease, and possibly also on 
the children of such a marriage. This is one of the most delicate 
legislative problems in family law. While the present law makes it 
too difficult to dissolve a marriage of this kind, it must not, on 
the other hand, be made too easy, i.e., the interests of the mental 
patient, especially if there is any chance of a recovery, require to 
be considered as carefully as those of his or her spouse. What 
appears to be mainly objectionable in the present law is its 
tormalistic character, especially the need for the patient having 
been ‘‘ continuously under care and treatment for a period of at 
least five years immediately preceding the presentation of the 
petition,” and that for an order for the detention of the patient 
in the first place, i.e., that he must have been a “ certified ” 
patient (or in a similar position) at one time, and that no period 
of voluntary sojourn in a mental hospital counts against the five- 
year period unless it was preceded by a period during which the 
patient was there under an order for -his detention or similar 
measure (section 1°(2) (d)). It is gratifying to see that in both 
directions, i.e., with regard to the need for an “‘ order for detention ”’ 
in the first place and to that for “‘ continuity ” of mental treatment 
the courts appear to be doing their best towards softening the 
rigidity of the law, although this cannot make up for the lack of 
the discretion which the courts ought to but do not have in adjust- 
ing the interests of the mental patient and those of the other spouse. 
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In Chapman v. Chapman [1954] 8 All E.R. 116, and in Bithell 
y. Bithell [1054] 8 W.L.R. 468, it was held that an ‘‘ urgency 
order? under section 11 of the Lumacy Act, 1890 (which remains 
in force for only a week) and a statement by two members of a 
“ visiting committee ” being the basis of temporary detention - 
under section 5 of the Mental Treatment Act, 1980, were orders 
for the detention of the patient satisfying the requirements of the 
Matrimonial Causes Act. The second case, Bithell v. Bithell, 
involved a highly technical analysis by Lord Merriman P. of the 
exceedingly complex provisions of lunacy law, but from the point 
of view of divorce law both cases may perhaps be epitomised as 
laying down the proposition that a temporary measure for the 
detention of a patient, if followed by voluntary sojourn at the 
mental hospital, constitutes a compliance with the requirements of 
the statute. 

Even more important is the decision of the Court of Appeal 
in Swymer v. Swymer [1054] 8 W.L.R. 808. There the husband 
had been a mental in-patient continuously from 1925 until the 
presentation of the petition in October, 1958, except that from 
January 10 to May 11, 1958, he had been at an ordinary hospital 
for treatment of a fractured leg, but his name remained on the 
books of the mental hospital and the medical superintendent of 
the mental hospital received regular reports about the patient during 
this period. At that time he was, and ever since December, 1951, 
he had been, a voluntary patient. The stay at the géneral hospital 
was held by the Court of Appeal not to have interrupted the con- 
tinuity of the ‘‘ care and treatment” within the meaning of the 
Matrimonial Causes Act. The temporary absence of a voluntary 
patient in circumstances such as these did not break the continuity 
of the treatment any more than the leave or holiday granted as 
part of his treatment to a certified patient. 

The cases reviewed in this note are of a somewhat special 
character, but they have been discussed here as instances of a 
judicial tendency to give to a rigid provision an interpretation in 
accordance with the social needs it was intended to serve. 

O. Kann-FREUND. 


Leorrmmacy OF A Cai.p—ConFuicr oF PRESUMPTIONS 


A cep borne by a married woman is rebuttably presumed to be 
the child of her husband. A child born within nine months (or 
perhaps better, within a reasonably possible period of gestation) 
from the termination of a marriage is rebuttably presumed to be 
the child of the mother’s former husband. Which presumption 
prevails if, within nine months of the termination of her marriage 
by the husband’s death or by divorce, the wife remarries, and then, — 
still within nine months from the termination of the first marriage, 
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gives birth to a child? Is the child presumed to be the offspring 
of the first or of the second husband ? 

In Re Overbury, Sheppard v. Matthews and Others [1954] 8 
W.L.R. 644, the mother of the intestate (the succession to whose 
estate was in dispute) married Rawlings on July 4, 1868. Rawlings 
died on January 25, 1869. On July 27, 1869, she married 
Sheppard. The de cujus was born on September 24, 1869, i.e., well 
within nine months of Rawlings’ death. Her birth certificate showed 
that she was named “‘ Matilda Rawlings ” (these being her Christian 
names), the father was described as “ John William Sheppard.” 
She called herself ‘‘ Minnie Matilda Sheppard ” until her marriage 
in 1901, and in her marriage certificate she was described as 
Sheppard’s daughter. All this seemed strongly to point to a pre- 
sumption that she was Sheppard’s daughter. Yet, as Harman J. 
had no difficulty in showing, the application of this presumption in 
the particular circumstances would have been absurd: it would 
have implied that, as a young woman, the intestate’s mother had, 
within the first six months of her marriage, ceased to cohabit with 
her husband, and committed adultery with the man who after- 
wards became her second husband. - The first husband had been 
killed in an accident, and everything pointed to the fact that 
Sheppard had married the young widow and consented to treat the 
first husband’s posthumous child as his own. The maternal rela- 
tions of the de cujus tried to argue that the two presumptions, as it 
were, cancelled each other out; that, therefore, the de cujus was 
the legitimate child of her mother, but not that of an ascertainable 
father, an argument which had only to be stated to be rejected. 
The actual point before the learned judge does not seem to have 
arisen before, and all there was by way of judicial authority was 
a dictum of Cohen J. (as he then was) in Re Heath [1945] Ch. 
417, at p. 422, according to which, in a situation of this kind, the 
presumption of legitimacy would make the child the legitimate off- 
spring of two fathers, a dictum from which Harman J. (rightly, it 
is respectfully submitted) dissociated himself. . 

Although, however, the precise issue, i.e., the birth of the 
child within nine months of the first husband’s death but after the 
mother’s remarriage, had not arisen before, Maturin v. Att.-Gen. 
[1988] 2 All E.R. 214, shows the same basic problem in a different 
setting. There the child’s mother, having in March, 1929, petitioned 
for divorce (without having filed a discretion statement), lived in 
April and May, 1920, apart from her husband, and constantly saw 
the man whom she was to marry later. She obtained a decree nisi 
in June, 1929, and a decree absolute on January 18, 1980. The 
child was born ten days later, and the mother remarried in March. 
Hodson J. (as he then was) held that the child had been legitimated 
by the subsequent marriage of her parents, i.e., that the presump- 
tion of legitimate descent from the man who as late as ten days 
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before the birth of the child had still been the mother’s husband 
was rebutted by the facts. There was not in this case, of course, 
a corflict between two presumptions (there being no presumption 
of legitimation by subsequent marriage), but it cannot be doubted 
that Hodson J. would have decided the case in favour of descent 
from the second husband even if the marriage between him and the 
mother had occurred before and not after the birth of the child. 
The contrast between the Overbury and the Maturin situations 
illustrates the uncertainty which can be caused by the absence of a 
rule such as that in Article 108 of the Swiss Civil Code of 1907. 
This is to the effect that a widow and a woman whose marriage has 
been dissolved or annulled may not marry again before the lapse 
of 800 days from the death of the husband or the dissolution or 
annulment of the former marriage, but that the “‘ waiting period ”’ 
ends as soon as a child is born. The court may shorten the waiting 
period if it is impossible that the woman is pregnant by the former 
husband, and also if spouses whose marriage has been dissolved 
decide to remarry. Violation of these provisions does not affect the 
validity of the new marriage (Article 180), it is merely an impedi- 
mentum impediens, preventing the relevant officer from celebrating 
the marriage. Similar provisions, designed to prevent turbatto 
sanguinis can be found in Article 228 of the French Civil Code and 
in many other Continental Codes. The case under review appears 
to show that there may be need for a similar provision in this 
country, a need accentuated by the abrogation of the rule in 
Russell v. Russell [1924] A.C. 687 (Matrimonial Causes Act, 1950, 
s. 82). Uncertainty of the law in matters of legitimacy should, it 
is submitted, be avoided at all cost. 
O. Kann-Frrounp. 


CONFLICT BETWEEN STATUTORY AND CUSTOMARY Law or MARRIAGE 
IN NIGERIA 


Tue Privy Council case of Bamgbose v. Daniel [1954] 8 W.L.R. 
561 illustrates what is sometimes called an ‘‘ internal ” or ‘* inter- 
personal ’’ conflict of laws. That is to say, it involved a choice, 
not between the laws of two different countries (or even of different 
parts of the same country), but between two different laws 
co-existing in the same area of jurisdiction, viz. (1) the general law 
of Nigeria, and (2) a particular law, conais of the ‘‘ native law 
and custom ” of that section of the population of Nigeria to which 
the parties belonged. This kind of legal duafism is, of course, 
characteristic of most African territories at the present time. 
The issue was one of legitimacy. The appellant had challenged 
the right of his twelve cousins (respondents in this appeal) to 
succeed to the estate of their father, who had died intestate. He 
contended that, as they were the offspring of polygamous marriages 
contracted by the deceased under native law and custom, they did 
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- not rank as legitimate descendants for the purpose of succession. 
In point of fact (so ran the appellant’s claim) he himself was the 
nearest legitimate kinsman of the deceased. Now if the law 
applicable to the distribution of the estate had been native law and 
custom, there could hardly have been any question as to the 
legitimacy of the respondents. Actually, however, the distribution 
of the estate was governed by non-native law. This was the 
result, not of any act on the part of the deceased himself, but of 
the fact that his parents (i.e., the grandparents of both appellant 
and respondents) had contracted a marriage under the Marriage 
Ordinance, 1884, of the Colony of Lagos—that is, in effect, a 
monogamous marriage according to the general law of Nigeria. 

What is the legal effect of such a marriage between a man and 
a woman who have hitherto been subject to native lew and 
custom? Does it involve, wholly or in part, the renunciation of 
native law and custom and the assumption of a new legal status— 
i.e., the status of a person who is governed by the general law? 
If so (and this is the important question for the present purpose), 
does it involve the automatic transmission of that status to their 
descendants? The ramifications of these questions were not, of 
course, fully explored in the present case; two aspects of the 
matter were, however, expressly dealt with. First, as regards 
property: section 41 of the Marriage Ordinance, 1884, provided 
that the English law of intestate succeasion should, notwithstanding 
any native law or custom to the contrary, apply (within certain 
limits) to the property of persons married under that Ordinance— 
and not to theirs only, but to that of their issue. It was thus that 
the Statute of Distribution, 1670, came to be invoked in the 
present case. 

So far the Ordinance seems to evince an intention to place 
both the spouses and their offspring outside the sphere of native 
law and custom. But the position is different when we examine 
the effect of the Ordinance in relation to the second point: capacity 
to marry. Marriage according to the general law necessarily 
involved acceptance by the spouses of the obligation of monogamy 
—but only, it seems, for the duration of the marriage in question. 
This is apparently implied in section 87 of the Ordinance cited, 
which precludes a person who is a party to a statutory marriage 
from contracting, during the continuance of such statutory 
marriage, a valid marriage according to native law and custom. - 
A fortiori, the mere fact that a person was the child of a statutory 
marriage would be no impediment to his contracting a marriage— 
or, it seems, a succession of polygamous marriages—according to 
native law and custom. In the words of the Privy Council judg- 
ment, delivered by Lord Keith of Avonholm: 

“ Their Lordships would observe that no question can arise 

- as to the capacity of the deceased to enter into polygamous 

marriage by his local law. He himself was the child of a 
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monogamous marriage, but that was no impediment to his 

contracting a marriage by native law and custom ” (p. 267). 
It followed that the respondents, as the offspring of the polygamous 
marriages contracted by the deceased, were his legitimate children 
according to the law governing those marriages, i.e., native law 
and custom. This meant—in view of the recognition accorded to 
native law and custom by the law of Nigeria—that they were 
legitimate by the law of their domicile (viz., Nigeria). The final 
stage in the argument is reached thus: - 

‘¢ Their Lordships entertain little doubt that, under what 
are now well accepted principles recognised by the English 
courts, no und exists, in circumstances like the present, for 
excluding respondents from taking their rights of succession 
if they are legitimate children of the deceased under the law of 
their domicile. ... 

“In the present case, the Statute of Distribution is a 
statute applying to a limited class of persons domiciled in 
Nigeria. a matter of construction and on the authorities 
referred to, it cannot, in their Lordships’ opinion, be limited 
in its local application to children who are the issue of 
monogamous unions’? (pp. 267-8). 

The decision of the West African Court of Appeal in favour of the 
respondents was accordingly upheld. 

To sum up: (1) The Privy Council based itself on the proposi- 
tion (the correctness of which as a universal proposition may be 
open to question, but which was clearly innocuous in this case) 
that for purposes of the Statute of Distribution the legitimacy of a 
person claiming rights of succession was to be decided in accord- 
ance with the law of his domicile. (2) The law of the respondents’ 
domicile in this case was the law of Nigeria; but the matter was 
not concluded by reference to the law of Nigeria simpliciter, inas- 
much as that law itself was affected by a dualism which necessitated 
a choice between (a) the general law, which prescribed monogamy, 
and (b) an alternative personal law (1.¢., native law and custom) 
which allowed polygamy. (8) The recognition accorded to native 
law and custom was subject to certain conditions regarding the 
classes of persons to whom it was applicable; and the central 
question in the present case was whether the respondents’ father 
was & person who, in respect of capacity to marry, came within 
the sphere of operation of native law and custom. (4) Notwith- 
standing the fact that he himself was the child of a statutory (as 
distinct from a customary) marriage, the respondents’ father was 
not debarred from contracting valid polygamous marriages and 
begetting thereby legitimate children according to native law and 
custom. In other words, the statutory marriage of his parents had 
not had the effect of conferring on him the indelible status of a 
person governed exclusively by the general law. Like his parents, 

he had an option de furidiction (to use the convenient French 
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term): whereas they were free to renounce their original personal 
law, he was free to revert to it. 

The possession and retention of such an option de juridiction 
seems to be a feature which differentiates the legal status of 
Africans (at any rate of local Africans) from that of other persons 
resident in Nigeria. Moreover, since native law and custom does 
not appear to be in a full sense a territorial law, it is presumably 
not open to a non-African to put himself, by a change of domicile, 
in a position to adopt as his personal law the native law and 
custom of the African local mhabitants.? 

ARTHUR PHILLIPS. 


“Tae AGED, IMPOTENT and Poor”? 


In Re Lewis, Public Trustee v. Allen [1954] 8 W.L.R. 610, the 
question arose once again whether the words “‘ aged, impotent * and 
poor ” in the preamble to the Statute of Elizabeth I on Charitable 
Uses should be read disjunctively or conjunctively. The bequest 
in this case was of £100 each to ten blind girls and ten blind boys, 
“ Tottenham residents if possible,’ and Roxburgh J. found that 
there was nothing in the will to import any element of poverty. 
Nonetheless he held this to be a good charitable bequest following 
Re Fraser (1888) 22 Ch.D. 827, where a-gift for the blind in 
Inverness-shire was similarly held charitable. 

Taken together with the well-established rule that poverty alone 
is sufficient to make a gift charitable, and with Re Glyn [1950] 
W.N. 878, and Re Robinson [1951] Ch. 198, which hold that age 
alone is also sufficient, this decision thus takes a further step in 
establishing that there are three separate types of charity under 
this head: (1) Trusts for the relief of poverty, (2) Trusts for the 
relief of the aged, and (8) Trusts for the relief of the impotent. 

Yet despite this accumulation of authority in support of this 
view it cannot be regarded as satisfactory. The argument in favour 
of it rests on the admitted fact that poverty per se without any 
element of age or impotence is a good charitable object. Therefore, 
it is said, age must equally be a good charitable object without 
any element of poverty or impotence, and likewise impotence must 
be a good charitable object without any element of age or poverty. 
This may be strictly logical, but one would have thought that 
sufficient warning had now been given against pursuing strict logic, 
or attempting to argue by analogy in this branch of the law (see 
in particular Lord Simonds in Gilmour v. Coats [1949] A.C. 426). 
It is especially dangerous to argue by analogy from the poverty 

1 Could it perhaps be said that this principle provides the correct explanation 


of the case Re Bethell (1887) 88 Ch.D. 2907—O. K.-F. 
2 Pori presumably means handicapped or incapacitated in some way or 
other. 
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cases to those of age or impotence for the former are anomalous 
in many respects and are governed by their own rules. For one 
thing the requirement of public benefit is always to some extent 
met in poverty cases inasmuch as the relief of poverty may itself be 
regarded as beneficial to the community (see per Lord Greene M.R. 
in Re Compton [1945] Ch. 128 at 189). Can this conceivably apply 
to the relief of the impotent or aged who may be in no need of 
any pecuniary assistance whatever? Yet if these are themselves 
good charitable objects a gift for an aged or impotent class of the 
public may be charitable without really satisfying what Lord 
Simonds called ‘‘ the overriding question: Is it pro bono publico? ” 
(National Anti-Vivisection Society v. I. R. C. [1948] A.C. 81). It 
is submitted that while it may be a good charitable object for 
impotence such as blindness to be relieved in some ways (¢.g., by 
the provision of books in braille), it scarcely seems to accord with 
the spirit of the statute that the blind rich should be “ relieved ” 
by money grants, as in the present case, or that the aged rich 
should be similarly “‘relieved ’’? as in Re Robinson. Indeed, one 
may well ask, is this relief at allr 

In point of fact, despite his decision upholding the gift 
Roxburgh J.’s judgment lends some support to the more practical 
and less logical approach since he regarded the question as different 
from that which arose in Re Glyn and Re Robinson—in other words 
he did not accept the disjunctive reading of the clause as decisive. 
In the last resort, however, he merely followed Re Fraser. Unfortu- 
nately, Re Fraser is not reported on this question and there is 
nothing to indicate whether or not the point had been argued. 

This case is, therefore, likely to add fuel to Mr. Megarry’s 
criticism of Re Bradbury [1950] W.N. 558, and Re Robinson (see 
67 L.Q.R. 164). Mr. Megarry was there prompted to ask whether 
a trust for the benefit of ‘* aged peers ” or “‘ impotent millionaires ”’ 
would be charitable, adding that any possible argument that peers 
and millionaires are not sufficiently numerous to constitute a section 
of the public could be met by adding baronets and knights on the 
one hand and surtax payers on the other. Such a trust would 
presumably have to be upheld as charitable on the reasoning in 
Re Robinson, yet only in a strictly technical sense could the require- 
ment of public benefit be said to be satisfied. 

_ Jt is not surprising therefore that Russell J. in Re Lucas [1922] 
2 Ch. 52, was ‘f not satisfied that the requirement of old age would 
of itself be sufficient to constitute the gift h good charitable 
bequest,” nor that Vaisey J. in Re Bradbury was “rather sur- 
prised ” at the decision in Re Glyn, nor that Roxburgh J. should 
now in Re Lewis ‘“ well understand ’’ Russell J.’s hesitations in 
Re Lucas. 

Despite these expressions of opinion the gifts in all these cases 
were upheld as charitable, a result which can only be explained 
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on the ground that—as Vaisey J. said m Re Bradbury—where a 
case is near the line ‘‘thére must be a certain bias in the mind 
of the court in favour of doing what the testator or testatrix 
obviously wanted to be done.” It is submitted that this bias has 
led the courts astray on several occasions of which the present is 
another example. 
P. S. ATIvau. 


MODEREN APPLICATION OF THE STATUTES OF MORTHMAIN 


Morelle, Ltd. v. Waterworth [1954] 8 W.L.R. 257 evoked from 
the Court of Appeal a consideration of the policy and language of 
the Mortmain and Charitable Uses Act, 1888, in relation to the 
assignment of the residue of leases originally granted for less than 
100 years. In this case the plaintiffs, Morelle, Ltd., were an over- 
seas company registered in Eire which had acquired the residue 
of the lease of a house in south-east England, the original term 
having been granted for ninety-nine years and the residue having 
about nineteen years to rum. The company had not established 
any place of business in England and it had not complied with the 
provisions of sections 407 and 408 of the Companies Act, 1948, 
concerning the delivery of particulars by overseas companies to 
the Registrar of Companies. The company claimed possession of 
the house from its tenant whose defence was that the company had 
forfeited the residue of the term to the Crown because of its failure 
to obtain a licence to hold the house in mortmain. The company’s 
contention was that no licence was necessary since the assignment 
was of too short a period to attract the operation of the Mortmain 
and Charitable Uses Act, 1888. The company relied in particular 
on Truro Corporation v. Rowe [1901] 2 K.B. 870, per Wills J., 
at p. 875: “The statutes of Mortmain appear io me to have 
nothing to do with a short lease of fourteen years. It does not 
seem to me to be open to the class of objections which gave rise 
to the statutes of Mortmain; and I find that both Shelford (Lew 
of Mortmain, ed. 1886, p. 9) and Tudor (Charitable Trusts, 8rd ed., 
1889, p. 882) treat this as clear law.” The Court of Appeal, how- 
ever, considered that the Mortmain and Charitable Uses Act, 1888, 
had made a change in this respect since section 1 (1) of the Act 
prohibited the assurance of land for the benefit of a corporation 
otherwise than under the licence of Her Majesty, and section 2 
empowered Her Majesty to grant licences in mortmain tn perpetuity 
or otherwise. Further, since by section 10 assurance included a 
lease and land included tenements and hereditaments of any tenure 
it was clear that a lease of land to a corporation for any period, 
however short, was an assurance in mortmain and required the 
licence of the Crown. Commercial companies registered under the 
Companies Act were exempt from the requirement of obtaining a 
licence and overseas companies could obtain the same treatment 
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by complying with the provisions of sections 407 and 408 of the 
Companies Act, 1948. 

Denning L.J. made some pertinent observations on the policy 
of the Mortmain statutes and showed that this was an instance 
of the application of an old principle to the needs of modern society. 
The original reason for the Mortmain statutes was that feudal 
‘lords were deprived of several of the most valuable incidents of 
tenure by the conveyance of land to a corporation. A corporation 
never died, never married and was never an infant so that reliefs, 
marriages and wardships could never be claimed by the lord of 
whom the land was held. The decay of feudalism did not result 
in the abrogation of the rule but its continuance was justifled by 
reference to a different reason. This was the protection of the 
economic interests of the community, which would be affected by 
the uncontrolled accumulation of land in the ‘‘ dead hands” of 
corporations. The instant case shows, however, that the original 
reason is by no means as antiquated as would at first sight appear, 
for as Denning L.J. pointed out: ‘‘ Here is a foreign company 
which does not establish any business office in England and does- 
not register itself in any way. By so doing it puts itself in a 
position, if not to defeat its obligations entirely, at least to make 
it most difficult for its dues to be collected from it. It makes it 
difficult for the tenant to recover on the landlord’s covenants. It 
makes it difficult for the rating authority to obtain rates, or the 
housing authority to see that the houses are kept in proper con- 
dition, or even for the Revenue authorities to obtam their proper 
taxes.” . 

Morele, Ltd. have made another attempt to evict another tenant 
basing their claim òn the fact they had registered their ownership 
of the house with the Land Registry. They argued that the fact 
of registration gave them back their rights of ownership as soon as 
their name was put on the register. Judge Clothier, however, 
rejected their contention on the ground that ‘‘ the company must 
be taken to have known that it had no title at all to the property 
when it went to the registrar. In those circumstances it does not 
lie with them to say, ‘ although we deceived the Registrar, if not 
intentionally, we claim the benefit of that mistake, of which we 
were the initiators.’ ° (See The Times, September 14, 1954.) 

It is somewhat surprising that Morelle, Ltd. did not challenge 
(as, it is conceived, it was up to them to challenge) the tenant’s right 
to dispute their title on the basis of the well-known rule that a 
tenant cannot plead the jus tertii against bis landlord. (See Doe d. 
Johnson v. Baytup (1885) 8 Ad. & E. 188.) Further, in the second 
chse it does not appear that the Land Registrar was represented, 
and it is at least open to argument that the tenant could not question 
the landlord’s registered title so long as the register had not been 
rectified. However, as those points do not appear to have been 
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raised, these cases should not in future be used as authorities against 
the validity of the rule that in an action brought by a landlord, or by 
anyone claiming through him, a tenant is not allowed to set up 
jus tertii. 


O. R. MARSHALL. 


LOOTS OF THE APPLICABILITY OF THE DOCTRINE OF 
CONSTRUCTIVE NOTICE 


Smith v. Jones [1954] 1 W.L.R. 1089 provides a neat and important 
illustration of the limits of the applicability of the doctrine of con- 
structive notice. The essential issue in the case was simple enough : 
the defendant, Jones, had purchased the freehold reversion of a farm 
subject to a tenancy agreement which existed in favour of the 
plaintiff, Smith. Smith claimed that the tenancy agreement did not 
truly represent the intention of himself and his original landlord, 
and he accordingly sought rectification of the agreement as against 
Jones, the purchaser from that landlord. Two questions arose for 
the decision of Upjohn J.: (1) Was Smith entitled to rectification 
on the facts of the case, and (2) if so, was he entitled as against the 
purchaser, Jones? As to (1) Upjohn J. held that the agreement 
represented the true intention of the parties and was not rectifiable : 
(2) therefore did not strictly arise, but as counsel had argued it fully, 
he decided to express his opinion on it. He conceded that a pur- 
chaser was bound by the rights of a tenant in occupation and was 
not entitled to assume that the tenant was in possession from year 
to year. (See Taylor v. Sttbbert (1794) 2 Ves. 487.) The purchaser 
should look at the agreement and if he did not look he would be 
bound by its provisions (see Daniels v. Davison (1800) 16 Ves. 249), 
but in looking he was justified in assuming that the agreement 
colrectly stated the relationship between the tenant and his land- 
lord, and he was not bound to inquire whether the tenant had any 
Tights which would entitle him to have the agreement rectifled. 
(Cf. Barnhart v, Greenshields (1858) 9 Moo.P.C.C. 18.) Nor had 
the matter been altered by section 199 (1) of the Law of Property 
Act, 1925, which provided tnter alia that a purchaser “ shall not be 
prejudicially affected by notice of any matter . . . unless it is 
within his own knowledge or would have come to his knowledge 
if such inquiries . . . had been made as ought reasonably to have 
been made by him.” The reason was that the purchaser was not 
bound to inquire of the person in possession whether the agreement 
‘under which he held correctly stated his rights. The agreement 
must be taken at its face value. © 
It can hardly be doubted that this decision is consistent both 
` with good sense and with good conveyancing, and in this connec- 
tion the extent of the enforceability of an equity of rectification 
is worthy of note. It is quite clear that the equity is enforceable 


Jam. 1935 NOTES OF CASES 81 


by the tenant against the original landlord and against a purchaser 
with actual notice of it. But it is not enforceable against a pur- 
chaser whose only knowledge is that the tenant is in occupation 
of the land. The extent of its enforceability by an assignee of the 
tenant involves different principles. If the assignment is regarded 
es a transfer of an interest in property to which the right to sue 
for rectification is merely incidental, it is valid: if it is regarded 
as the transfer of a bare right to litigate it is invalid as savouring 
of maintenance. (See Prosser v. Edmonds (1885) 1 Y. & C.Ex. 
481; Elis v. Torrington [1920] 1 K.B. 899.) 

One further point remains for comment. This concerns the 
value of the case as a precedent, for since the agreement was not 
rectifiable tnter partes, an expression of opinion as to its enforce- 
ability inter alios was not strictly necessary. Upjohn J. neverthe- 
less expressed his views because of the full argument of counsel 
upon the point. This is reminiscent of the situation in Re Diplock 
[1948] Ch. 465, where the Court of Appeal found for the next-of- 
kin on the claim in personam but, although it was strictly unneces- 
sary to do so, went on to consider the claim tn rem because of the 
full arguments of counsel and also because in the event of an 
appeal to the House of Lords their Lordships might have liked 
their views on the matter. In the result their Lordships upheld 
the decision of the Court of Appeal on the claim in personam and 
did not express any view on the claim m rem. It can hardly be 
right, however, to regard the whole of the observations of the 
Court of Appeal on the claim tn rem as being obiter; and the same 
is true of the views of Upjohn J. in the instant case. Indeed both 
cases seem to fall within the observation of Lord Simonds in Jacobs 
v. L. C. C. [1960] A.C. 861, 869: ‘* there is in my opinion no 
justification for regarding as obiter dictum a reason given by a 
judge for his decision, because he has given another reason also.” 

O. R. Marsma. 
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REVIEWS 


PriosopHy or Law. By Gforefo DeL Veccmo (translated from 
the 8th edition by Tuomas Own Martin). [Washington : 
The Catholic University of America Press. 1958. 474 pp. 
$6.50. | 


Hor on the heels of the Engilish version of Del Vecchio’s Justice 1—at least by 
the standard rate of translation into English of Continental Jurisprudential 
writing—comes the first English translation of his greatest work Lesion’ di 
Mosofa del diritto, first published in 1980. Other countries have not been so 
dilatory, since apart from the inevitable French and German editions, transla- 
tions already exist in six other languages, including Bulgarian; a compliment 
returned in the text by three paragraphs devoted to Bulgarian legal philosophy, 
not ungenerous treatment when Karl Olivecrona is dispatched in four short 
sentences. like his treatise on Justice this book falls into two distinct parts, 
the first an historical survey of legal theory, the second a systematic exposition 
of his own concept of law. In marked contrast with Justios, however, is the 
almost complete absence of footnotes. After a book, which at one paint 
carried seventeen pages of notes to four of text, this comes as a relief, but 
not an entirely happy one, since this book is constantly blemished by insertion 
into the main text of matter suitable only for footnote form. Long catalogues 
of names, frequently without references to actual works, is not only valueless 
from the research point of view, but serlously affects the readability of the 
book as a whole. Thus, to give only two examples, pages 178-6 are a solid 
mass of authors’ names and works without a word of commentary or explana- 
Hon, while on p. 208 one finds fifty names ranging from R. Pound to J. Stone, 
but with no reference to what they have written. On the whale, this part of 
the book disappoints. To write with vitelity and interest of other people’s 
thought is a gift as rare as it is underestimated: potted versions of philosophic 
systems do not normally make interesting reading. One recalls regretfully, 
hoping that the comparison is not impertinent, the charm and lucidity of 
Bertrand Russell’s History of Western Philosophy and even some of the 
writings of the late Professor Joad. One thinks also of Friedmann’s Legal 
Theory, grotesquely hailed on its first appearance as “one of the great legal 
works of the present century,” which does this sort of thing so much more 
skilfully. Digests of legal philosophy are as useful for a true understanding 
of the law as are “Plots of Great Novels” for a genuine appreciation of 
English literature. Unfortunately, as long as universities continue to cram 
under the elastic term Jurisprudence material enough to form the basis of 
three or four separate studies, they will have to be endured; as will the third- 
hand accounts of legal theorles served up to bored examiners by students who 
hgve never so much as glanced at the originals. Three bright spots do, 
_ however, illuminate this part of the book: the first twenty pages, a brilliant 
if controversial classification of the scope of jurisprudence and its relations 
with the other sciences, the best of its kind since Stone’s essay in Province and 
Function of Law: an extremely clear exposition of the Kantian doctrines as 
they affect law (a labour of love, one suspects): and a highly interesting 
section on modern Italian legal philosophy, which commands 48 pages as 
‘opposed to a mere 10 covering a similar period in Germany, Austria and 
Switzerland. One is glad to see at least an acknowledgment of the existence 
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of Rosmini, perhaps the greatest of modern Italian philosophers, whose idealist 
philosophy may one day replace Thomism as the “ official” philosophy of the 
Roman Church. Clearly Del Vecchio has been greatly influenced by Rosmint’s 
thought, In particular by his doctrine of absolute respect for personality 
“because personality manifests being in its highest form.” 

The remainder of the book, an explanation of Del Vecchio’s idea of law, 
will certainly make the posttivists gnash their teeth, if indeed they are not 
already biting their gums over the cavalier treatment afforded to thelr 
champions in the earlier part of the treatise. Del Vecchio places Jaw uncom- 
promisingty in the realm of values, and “ velue-judgments” lie strewn about 
as thickly as autumm leaves on Magdalen’s Addison Walk. “Thus the ideal 
of justice represents one of the greatest values of the spirit and we may say 
the greatest together with charity.” Unhappily there are great and obvious 
gaps in his reasoning at which even the most devoted disciple might raise an 
eyebrow. Here are two examples of assertions which blandly beg the question: 
“ It is a fundamental exigency of consciousness to conceive the idea of the Just 
as absolute,” and, “Law must necessarily in so far as it evaluates actions 
take into account the motives which form and determine them” The evidence 
against the first proposition is at least as strong as that for it, while the question 
impHcit in the second, as to how far the law does or should evaluate actions 
is never answered. Del Vecchio links law with morals; they are but 
different operations of the same ethical ideal. “Between law and morals exists 
not quantitative but qualitative differences,” and later, “ Law expresses always 
truths which are not physical but metaphysical, that is, it represents a truth 
superior to the reality of phenomena, an ideal model which tends to impose 
itself upon this reality, in short a principle of evaluation. It is a principle of 
practical evaluation, because it refers to operation of actions.” Morals are the 
internal aspect of an ethical principle, Jaw is its aspect in relation to others. 
The Dean of the Catholic University of America in a somewhat guarded 
“imprimatur,” and the translator in his preface, welcome the book as a further 
blast on the trumpet against the monstrous regiment of posltivists. Dr. Thomas 
Martin writes: “the work is very valuable in re-establishing natural law 
thinking as against the positivist trend so dangerous to liberty.” Is it? Del 
Vecchio is no natural lawyer.? Law for him springs from the very nature of 
man, but for the scholastics law is an emanation of God. For Del Vecchio 
reason is the basis of law, while for St. Thomas Aquinas reason only perceives 
the law. Certainly both schools are absolutist in their notions and scout 
Pascal’s refreshingly cynical dictum “three degrees of latitude overturn all 
jurisprudence,” but whereas natural lawyers have an answer to the basic 
problem of a conflict between the ideal and the real, between natural law and 
positive law, Del Vecchio because he identifles them, is left speechless. Positive 
lew which conflicts with natural law is not for the scholastics law at all, but 
Del Vecchio has no such answer. What can he say of the police State, holst 
as he is with his own lyrical definition of the State as “ the ratlonal composition 
of the empirical antithesis between the individual and society. The State is the 
supreme organ of Jaw and law is an emanation of human nature. The State 
is therefore man himself considered sub specie juris” Have not these words 
an ominously familiar ring? Where have we heard them before? Was it 
Kant, or Hegel, or Hitler or even Mussolini? Del Vecchio has less excuse than 
most for burking this fundamental issue and dispatching it inconsequentally 
in two vague pages at the end of the book First as a dupe and later as a 


victim of Fascism he experienced in his own person this very problem. One ~ i 


could at least have expected an appendix. Without an answer such as that 
uncompromisingly proposed by the natural lawyers, ideallstic legal theories 
tend to be lethal. They invest practical tyrennies with the sanctity of 
immutable legal validity: they are the Trojan horses within the ramparts of 


4 In the Thomist sense. 
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the rule of law. Are the positivists with their limited objectives really the 
greatest danger to liberty? This book shows that there are other more 
qualified, if well-intentioned, candidates for the position. i 


Norxax St. Jomy-Srevas. 


Toe Eneuish Leagan System. By A. K. R. KrInaury, PH.D., 
LL.M., of Gray’s Inn, Barrister-at-Law. [London : Sweet & 
Maxwell, Ltd. 1954. xxiv and 408 pp. 27s. 6d. net.] 


THosr of us who have derived great benefit in our student days from an 
introductory course in the English Legal System cannot but welcome this 
latest addition to the number of books which deal with this ill-defined subject. 
As Dr. Kiralfy tells us ‘in his Preface, this book, which is based on his course 
of lectures, is designed to meet the needs of students working for the Inter- 
mediate LL.B. examination of the University of London, who will now be able 
to find all the material they require in one single volume. It is not intended, 
however, as a substitute for the numerous specialised textbooks on individual 
topics. Dr. Kiralfy has accomplished with great learning a task which is as 
difficult as it appears simple, and has contributed in many respects a novel 
point of view. London students will certainly be grateful to him Unfor- 
tunately, the object of the book precluded the author from dealing with such 
topics as Habeas Corpus, the Privy Council, etc, and this is likely to detract 
from the value of the book for the general reader. 

In the introductory chapter the learned author deals with the nature of 
law and the characteristics of the English legal system in short, authoritative 
sentences. Possibly because these topics do not lend themselves to elementary 
treatment, this is the least satisfactory chapter. Sentences occur which are 
not self-evident to the student without further qualificaHon. Thus, it is stated 
that “Law may not be a science in the full sense but it may claim to be an art 
whose techniques prove adaptable to very different media” (p. 8). As must 
be expected from a scholar who has been so immersed in the intricacies of the 
forms of action, Dr. Kiralfy is at his best in dealing with history and 
procedure—the two main topics of the book. He lends powerful support to the 
theory of general liability in tort when he writes: “ From the rule that moral 
or customary wrong plus damage, constituted a tort, the feeling grew that 

causing was in itself a basis of ability unless justification could be 
shown” (p. 51). He does not, however, accept this long-term view without 
qualification (p. 11). The history and development of trespass and considera- 
tion is particularily lucid and interesting. Where various viewpoints are 
current, these are presented with care and objectivity, but the author does not 
hesitate to make his own original observations. The acHon on the case 
receives special attention and we are given a detailed account of the way in 
which it was developed into a universal remedy. The view is cxpressed that 
the action on the case saved the common Jaw from being superseded by the 
equitable jurisdictlan of the Chancery (p. 51). New ground is broken with 
such topics qs evidence and procedure which, for various reasons, have not as 
yet received ful unbersity recognition. .This practice has certainly many 
advantages, for the student is enabled to see at once the whole pattern of the 
law in action at the elementary stage before venturing to follow up some 
topics at an advanced level. Modern trends are constantly referred to and 
the criticism is always thoughtful. Thus the learned author discusses the 
question of the powers of the Court of Criminal Appeal to order a new trial 
and dismisses the objections against these powers; he points out, however, that 
the present system compels the prosecution to prepare its case meticulously 
(p. 281). On the other hand, he criticises the power of the Court of Criminal 
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Appeal to increase sentence as illogical on the ground that “ frivolity is not a 
crime” (p. 261). Extensive use is made of recent statistics; we are told, for 
example, that in 1958 40,000 jurors were summoned to Assires and Quarter 
Sessions (p. 207 (r)). Again, the Evershed Report is widely used. The 
approach to the sources is traditional, but the author is careful to bring 
to our attention the practical difficules, for instance, in the chapter on 
Precedent. 

In a work such as this, it is of course inevitable that not every statement 
will receive general approval. Again, there are too many footnotes, and these 
do not always appear to have been judiciously chosen. “The curious offence 
of ‘public mischief’” is mentioned casually, and the reader will look in vain 
for R. v. Manley and R. v. Newland. The Tidy v. Batiman [1984] 1 K.B. 
819 (C.A) type of case does not appear in the section on precedent. Similarly, 
in the section on remoteness of damage there is hardly any indication of the 
importance of the subject in tort, and Re Polemis, Bowrhill v. Young and The 
Edison are ignored. Yet, we are told that Withers v. G. T. C. [1988] 2 K.B. 
586 is authority for the proposition that “an established star does not neces- 
sarily suffer from losing a part in a West End show” (p. 802). In the 
Introduction on the nature of law practeally the only reference given is 
Dr. Goodhart’s Engksh Law and the Moral Law, and the authority given for 
the statement that the citizen has a right to resist arrest is Denning LJ.’s 
Freedom under the Law (p. 196). The statement concerning slander actionable 
per se must be extended to cover imputations of a contagious disease or of 
unchastity to a woman or girl (p. 68). Dr. Kiralfy, surprisingly, ignores 
Winfield’s aphorism on the enormous increase of tort relations as a result 
of the invention of the railway trains which “ killed any object from a Minister 
of State to a wandering cow” and states that “ The introduction of mechanical 
transport ... had relatively little effect on the common law of tortious 
lability” (p. 98). He finds it dificult to reconcile R. v. Toleon and R. v. 
Wheat £ Stocks and states that: “... In such cases the fact of the divorce 
could have been confirmed” (?) (p. 181). In the section on Equity we are referred 
to Coke’s view in 1 Inst. f. 24b (p. 28) but not to Snell, Cheshire or Megarry 
although dsewhere textbook writers like Potter and Plucknett are extensively 
mentioned (e.g, pp. 30, 84, 55. etc.). Some other minor blemishes may also 
be mentioned here. A special tribunal is called “an administrative instru- 
mentality” (p. 860); we also have “{temised costs” (p. 877). Perhaps we 
ought to register here a protest against the Continental use of the word 
“Jurisprudence” as in “preventive jurisprudence” (p. 81). The term 


“Broadmoor patient” (p. 210). Acts of Parliament are frequently referred 
to as, 6g. Act of 1907 (p. 280), or St of 1898 (p. 86); the reference to Ooggs 
v. Barnard is (a) Fifoot 178 (p. 51), although the proper reference is given 
elsewhere (p. 55). There is also a number of misprints, e.g., on p. 81 line 7; 
p. 61 line 18; p. 66 lines 8, 12, 29; p. 78 line 28; p. 190 line 18. 

On the whole it may be said that this book is much more detailed than one 
is led to expect by its title and the Preface, and in some respects it may be 
used as a dictionary for those obscure points that the student is not likely to 
hear a great deal about, such as arbitration, rent tribunals, domestic tribunals, 
war pensions appeals tribunals, taxation, barristers’ fees, etc, etc. Yet the 
account is not without humour. Commenting on the delays of Chancery pro- 
ceedings in the early nineteenth century, the author writes that few litigants 
, could hope to live to see the end of them: “A bill of revivor might revive the 
suit but was powerless to revive the suitor” (p. 179). In short, this is a book 
which manages to convey a wealth of learning and scholarship in a manner 
both attractive and stimulating to the reader. : 


A. G. Cmoros. 
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Toe Ewetish Leca Systm. Third Edition. By G. R. Y. 
RADCLIFFE and Groryrey Cross. [London : Butterworth & 
Co. (Publishers) Ltd. 1954. viii and 440 pp. 27s. 6d. net.] 


Tue first edition of this book was reviewed at 1 M.L-R. 881. In the present 
edition the authors In addition to taking note of changes in criminal law and 
procedure and the extended facilities for legal ald in civil proceedings, have 
revised the earlier chapters on legal history in the light of recent research 
The book remains an excellent general introduction to the study of English 
judicial institutions, past and present. Well and clearly written, it is a 
pleasure to read. It presents material which is sometimes regarded as refrac- 
tory and dull in a lucid and often exciting form. The thirteenth and fourteenth 
century developments are particularly well described. 

Outstanding as this book is for the general reader, the present reviewer is 
less certain of its merits as a textbook for students (for whom it seems to have 
been primarily designed). Most schools of law today include in their courses 
of study a subject usually called the EngiHsh Legal System. There is, however, 
no agreement as to what contents should be grouped under this heading. In 
some a strong cmphasis is placed on the past, in others only a sprinkling of 
history is tolerated. The book under review successfully avoids both the 
excesses of antiquarianism and the procedural technicalities scarcely suitable 
for a beginner. Nonetheless it distinctly favours the past to which fifteen 
chapters are devoted as against four dealing with the present legal system 
This must mean that in many cases the student will have to delve into other 
books in order to cover his syllabus; a position which is not necessarily to be 
deplored. Furthermore, the small amount of detaik which the book contains 
calls for some comment. What is an obvious merit in a work conceived for 
the general reader is apt to become a drawback where the student is concerned. 
It is believed that without sufficient details the student has no means to 
understand fully the growth of legal rules and institutions. A generalisation, 
however masterly, hes an incipient tendency to mislead and for an untrained 
mind may prove a dangerous pitfall. The authors could easily have enlarged 
their account of legal institutions (to which they profess to confine the book) 
at the expense of pages devoted to the law itself. The unenviable task of 
drawing the line between the machinery of the law and its produce is on the 
whole very skilfully performed, but occasionally there is a digression into the 
law itself. Thus the authors describe at some length the history of trusts, 
mortgages and contract. This is all the more surprising in view of the 
exceedingly limited space they allow to the development of the fury. 

‘Finally, there are a number of inaccuracies. On p. 69 the reference is to 
Ashton v. Thornton, 1819. It should be Ashford v. Thornton (1818) 1 B. & 
Ald. 408. The proposition made on p. 104 that “the main body of councillors 
in the Star Chamber were not Privy Councillors at all” can only be accepted 
as true from the period beginning about 1540 when the Privy Council was 
established as a definite insttution. From the account given, however, it ís 
difficult to declde whether the writers refer to the reign of Henry VII or, 
indeed, to the late sixteenth century. It should also be noted that G. R. Elton 
in The Tudor Revolution in Government (1958) is of the opinion that (p. 844): 
“in membership the Star Chamber was steadily approximated to the privy 
council in the course ef the century.” Furthermore, no mention is made of 
the fact that although the Court of Star Chamber took most of the judicial 
work of the old Council, the Privy Council dealt with some of it, especially 
cases of importance to the Crown. On p. 815 it is stated that after 1705 writs 
of error in criminal cases “came never to be refused.” This is strictly true 
only as regards misdemeanours. From the discussion of the Statutes of 
Jeofail and the Bill ef Exceptions the student may conclude that they applied 
equally in civil and criminal proceedings, The Act of Union with Scotland, 
1707, did not “make” the Lords the Court of Appeal from the Court of 
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Session (p. 218). It is misleading to state (p. 288) that proceedings under 
the Workmen’s Compensation Acts are brought in the county court without 
referring to the fact that cases arising since the National Insurance (Industrial 
Injuries) Act, 1946, are dealt with by a special tribunal. On p. 290 the number 
of pulsne Judges in the Queen’s Bench Division is given as twenty-four, whilst 
on p. 804 as seventeen. The Revenue side of the Queen’s Bench Division is 
duly mentioned on p. 811 but there is no reference to a direction of the Lord 
Chencellor made in 1950 by which all matters which have hitherto been heard 
by way of petition or case stated on the Revenue side of that Division will be 
heard before a judge of the Chancery Division. The authors seem to have 
overlooked the Juries Act, 1949, as juries are still classified as elther common 
or special (p. 822). The concluding chapter entitled “The Legal System and 
the State” makes excellent reading. The student, however, may be left with 
an impression that there are no administrative tribunals in this country. 


J. K. Gropeck1. 


Tue Boox or Enesa Law. By the late EDWARD JENES, D.C.L. 
(oxon). Fifth Edition revised by D. J. Li. Davies, m.a., 
LL.B., of Gray’s Inn, Barrister-at-Law, Professor of Law in 
the University of Wales. [London: John Murray. 19838. 
847 pp. 21s.] 


Turis book, originally published in 1928, was intended primarily for laymen 
interested In the place of law in modern communities and its influence on 
economic and social policy. The plan and arrangement were connected with 
a course of lectures to be given by the new Professor of Law at the London 
School of Economics, and they owed much to the advice of Lord Atkin and 
Sir William Beveridge. If the author had been described on the title-page 
simply as “The Teacher of Law,” any English lawyer of that generation 
would have guessed that it was by Dr. Edward Jenks, but we have never 
understood why he called it The Book of English Law. Dr. Jenks disclaimed 
having the pen of a Maitland, Pollock or Dicey, and this book is not one of 
those permeated with the style of an original and unique personality and 
which are consequently unsuitable for posthumous perpetuation at the hands 
of other editors. It would not be appropriate to attempt to pick holes in the 
broad generalisations: the book is not intended for lawyers or even for law 
students, but for laymen; and for them it does convey a sound general 
impression of legal principles. It is in a different category from those 
books of potted law for laymen which let people loose, as it were, in a 
pharmacist’s shop and lead them to believe that they can make up their own 
prescriptions. The disadvantage of the kind of book that omits all references 
to cases, however, is that it does not illustrate the technique of adjudication. 
There is a chapter quaintly called “Judiciary Law” (is thet what laymen 
think we call it?) and a chapter on Statute Law; but without the help of 
illustrative cases the former can hardly convey a notion of how cases are 
decided, and the latter cennot really show how statuteg are interpreted. 

The fourth edition appeared in 1986. The present edition, prepared by 
Professor Llewelfryn Davies, brings the law up to dete without substantially 
altering the character of the book. The alterations are done competently, as 
one would expect from an experienced lew teacher with a wide range of 
learning. With the help of somewhat smaller type, the length has been 
reduced from 460 to 847 pages. The format is pleasing and the price 
Teasonable. 


O. Hoop Paris. 


88 . THE MODERN LAW REVIEW Vor 18 


Tax PLanNIna wire Preceperts. By D. C. Porrer, LL.B., and 
H. H. Monror, m.a., Barristers-at-Law, assisted by H. G. S. 
PuLunkert, Barrister-at-Law, and formerly one of H.M. 
Inspectors of Taxes. [London : Sweet & Maxwell, Ltd. 1954. 
xxiii and 804 pp. (index). £2 5s. net. |] 


Tus excellent work has a twofold purpose. First, to elucidate the principles 
concerned with “tax planning,” which term ths learned authors define as the 
appreciation of tax Incidence as a factor in the disposition of property which 
can be made between a man and his family; the term “tax” includes income 
tax, surtax, estate duty and stamp duties. Second, and of even greater 
importance, it provides the legal draftsman with a large number of precedents 
—supplementary to existing conveyancing precedents—to be used where tax 
considerations are of prime importance. The work is based on the principle 
of regarding the family and not~the individual as the taxable entity. The 
authors disclaim any political blas but they clearly consider that “tax 
plenning” is not anti-social and that there is nothing morally improper in 
minimising the family-unit’s Mability to tax by methods within the law. This 
despite Lord Simon’s pungent comments—though directed to Ingenious modes 
of tax avoldance far removed from the straightforward methods considered 
in this work—in Lata v. I.R.C. [1948] A.C. 877, viz.: “There is no reason 
why their efforts and those of the legal gentlemen who assist them should be 
regarded as a commendable exercise of ingenuity or as a discharge of the 
duties of good citizenship.” The propriety of “tax-planning ” must inevitably 
be left to an individual’s- conscience; indeed with the present high rates of 
taxation, there is doubtless a good deal to be sald for the rather straight- 
forward suggestions put forward in this work. 

The book consists of eght chaptera each of which opens with a concise, 
learned and very readable account of the principles concerned, followed by 
numerous precedents exemplifying these principles; where appropriate brief 
comments, with special reference to the tax advantages to be gained, are made 
on the several clauses of the precedents while all relevant case and statute 
law and, on occasion, numerical examples are interwoven into the general 
outline. 

Chapter 1 is concerned with Deeds of Covenant, that is to say, where an 
individual binds himself to make periodical payments to another; the tax 
advantage is that the covenantor pays much less surtax while the covenantes, 
who receives his income under deduction of tax, is enabled to recover a con 
siderable amount of the tax by reference to his personal reliefs; the intro- 
ductory section contains (pp. 7-11) an excellent account of the meaning and 
effect of the term “free of tax.” It is emphasised throughout that there must 
be an actual payment to the covenantee and that it is not enough if the sum 
due is pald back to the covenantor to be used for the covenantre’s maintenance. 

Chapter 2 deals with Separation Deeds and contrasts the results flowing 
from the two types of “ tax-free” payments normally used in such deeds with 
special emphasis on the rule in Re Pettit [1922] 2 Ch. 768. Infant settlements 
are dealt with in Chapter 8 and in this connection the authors observe that 
“one cannot have one’s cake and eat it”; for example estate duty cannot 
be reduced if the settlpr desires to retain a life interest in, or control over, the 
property to be settled. The authors suggest that personal trustees are prefer- 
able to a trust corporation provided that one is a solicitor or accountant with, 
of course, the usual professional charging clause. 

The next chapter (4) upon Discretionary Trusts is one of the best in the 
book and should be read in conjunction with the recent decision of the Court 
of Appeal in I. R. Cav. Broadway Cotiage Trust [1954] 8 W.L.R, 488—handed 
down after the book was written—regarding “the class of beneficiaries ” bene- 
fiting by such trusts. The Variation of Existing Settlements is dealt with in 
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Chapter 5 with its inevitable consideration of Chapman v. Chapman [1954] 2 
WLR. 728, and the possible repercussions flowing therefrom Four types 
of variation are considered, namely, surrender of life interest, release from 
an annuity, sale of reversion to a life tenant, and division of assets between 
tenant for life and remaindermen. 

The problems arising from the death or retirement of a partner are con- 
sidered in Chapter 6 where it is observed that if the widow of a partner is to 
have enforceable rights to any annuity provided for her, estate duty will have 
to be paid on the value of the annuity. Penston schemes are dealt with in 
Chapter 7, the precedents being drawn up in a form known to be acceptable 
to the Revenue. The final chapter (8) is concerned with Wills and the authors 
point out that while it is not easy to draw precedents to relieve the burden 
of taxation, mitigation may best be effected by consideration of the incidence 
.of estate duty, és, the assets upon which it will fall. The practitioner is 
cautioned against advising a testator to leave a number of annuitles—a prac- 
tice formerly common where dependants were to be provided for—owing to 
the high rates of income tax and the lability to a claim for estate duty on the 
death of an annuitant 

This book should prove invaluable to every practitioner and not merely to 
those specialising in revenue law; of the 292 pages of reading matter no fewer 
than 178 are devoted to the forty precedents contained in the book. The Tables 
of Cases and Statutes are adequate while the Index is more than thorough. 
It can safely be predicted that this work will become a necessity for every 
practising barrister and solicitor. , 

A. Firws worre. 


MARSDEN ON CoLLISIONS AT Sra. Tenth Edition. By KENNETH 
C. McGurrim, B.L. [London : Stevens & Sons, Ltd. 1958. 
lxxiv and 882 pp. (with index). £5 10s. net.] 


TEMPERLEY ON THE MreRrCHANT SHrerine Acrs. Fifth Edition. By 
the Hon. Sm Wurum L. McNarm, LL.M., and Jonn P. 
Honour, M.A. ` [London : Stevens & Sons, Ltd. 1954. boom 
and 928 pp. (with index). £5 10s. net. ] 


New editions of these standard works are very welcome and indeed somewhat 
overdue, especially in the case of Temperley’s Merchant Shipping Acts, since 
during the twenty-two years which have elapsed since the appearance of the 
fourth edition some eight Merchant Shipping Acts have reached the statute 
book as well as several other enactments which are important to the subject- 
matter of this volume. The new additions necessitated by this legisla- 
tion are in the order of two hundred pages, a sufficient indication of how 
the position has changed since 1982. These new statutes have so far seldom 
come up for construction by courts of law, and there is little that the editors 
have been able to do beyond setting out the text, and giving the necessary 
references to the alder Acts and to the various statutory rules or orders which 
have already been issued. There have of course been a number of important 
cases on the older statutes, especially on the sections inethe 1804 Act, dealing 
with the limitation of his lability by a shipowner, and these have been carefully 
noted up. This edition will undoubtedly maintain the high prestige of the book 
which had at the outset of its career to contend with a volume on the same 
subject by no less an author than the young T. E. Scrutton, yet nevertheless 
became the accepted textbook of the Admiralty lawyers. 

While Temperley consists of an annotated edition of the various Merchant 
Shipping Acts Marsden is a textbook of the conventional type, so that the 
fairly substantial overlapping of the two volumes does not very much matter. 


90 THE MODERN LAW REVIEW Vor. 18 


Even when the authors or editors are dealing with the same subjects the treat- 
ment is so different in character that the relevant sections must be regarded as 
complementary, and a careful practitioner would undoubtedly consult both 
authorities. 

Marsden was typical of the better textbooks of {ts period. It provided and 
provides a straightforward exposition of the law supported by quotations from 
- the Judgments in the leading cases. It was written from a specially practical 
angle so that it had a value beyond that of the ordinary textbook, and this is 
no doubt one of the reasons why it achieved the authoritative position which 
it has held in the profession for well over a generation. Since 1880 (the date 
of the first editjon) there have been changes of such substance in the law 
relating to collisions at sea, particularly of course those associated with the 
Maritime Conventions Act, 1911, but also, and hardly less important, in respect 
of contributory negligence, that a practitioner of the 1880s transported into the 
1950s would hardly recognise the legal landscape. Marsden had been brought 
up to date by a succession of able editors in the usual way, that is by spatch- 
cocking the new statutes and decislons at appropriate positions in the text 
A real overhaul was, however, long overdue and this has been undertaken with 
industry and ability by Mr. McGuffle in the new edition which he describes in 
his Preface as “a major revision of the whole work.” Marsden’s admirable 
example has been well followed, and in particular the citations from recent 
_ judgments have been well chosen, and are most apposite to the topics dealt 
with. It requires rather fuller treatment therefore than Temperley. I con- 
gratulate the editor on a thorough and excellent piece of work. : 

The editor says further that in view of the authority which has come to be 
attached to it he has preserved “the author’s original wording ... as far as 
possible.” This is no doubt true in those chapters where the changes in the law 
have been fewer or less substantial, but the basic chapter of the whole work, 
which is that which discusses the law of negligence in relaHon to collisions 
at sea, has been so completely rewritten that it is not easy to find the passages 
from the original Marsden. On the whole I think that this was wise, for even 
since the last edition there have been Judgments of outstanding valué—one 
might refer to that of Greer LJ. in The Hurymedon [1988] P. 41, as an example 
(though it was hardly necessary after quoting the whole of the most important 
passage from the judgment at p. 80 to give it again verbatim at p. 84) which 
have either changed or put a new slant on the law in such a way that a com 
pletely new exposition was called for rather than an attempt to modify the 
earlier text. 

In particular the development of a new outlook as to the importance of the 
Collision Regulations since the 1880s has necessitated a new approach; for 
these regulations have for a hundred years and more been quite fundamental 
in the practical handling of collision cases. The first Collision Regulations date 
from 1840 though of course they only gave precision and authority to maritime 
usages and conventions which had long been followed by nautical men and 
especially in the Royal Navy. The earlier practice of the Admiralty judges 
in a particular case wes to regard the fact that one of the regulations had 
been broken as one factor, though doubtless an important one, in coming to 
a decision as to negligence or no negligence. There followed a period, the one 
during which Marsden wrote his book, when the fact that there had 
been such a breach was decisive for a finding of negligence. This-presumption 
was abolished by the Maritime Conventions Act, 1911, since when there has 
been some uncertainty as to how to treat breaches of the regulations in con- 
nection with the problem of negligence. In The Heranger [1989] A.C. 94, the 
House of Lords seems to have decided that the original century-old approach 
was the correct one. 

Marsden very naturally placed his treatment of the Collision Regulations 
immediately after his General Chapter on Negligence. Mr. McGuffie devotes 
the whole of Part II of the book to this subject, so that the consideration of the 
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regulations is divorced from the general discussion of negligence. This is a 
little unfortunate, but perhaps unavoidable, since the promulgation of the 1954 
Collision Regulations (the London Regulations), an event of great importance, 
has necessitated a detailed comparison with the old regulations of 1910. Mr. 
McGuffle also provides a full annotation of the regulations in the light of the 
decided cases which will be of the greatest value to practitioners. Part II 
accordingly runs to very nearly 800 pages of text, and goes far to explain 
the greatly expanded character of the work which has risen in volume from 
540 to 850 pages. It should, however, be stated that the print is both larger 
and better spaced in the new edition, the format has been much improved, 
and the book is altogether more attractive, an improvement on which the 
publishers are to be congratulated. 

In Part I the chapters immediately following on the one on Negligence have 
not been much altered, except that Mr. McGuffle has adopted a policy of 
putting the historical introductions into separate chapters. This eppears here 
and there to lead to repetition. The chapter on Damages has, however, been 
a good deal rewritten, as the law on certain aspects of this subject has been 
developed and restated basically in recent years. In particular the subject — 
of remoteness has come in for consideration on a number of occasions, and the 
results of the recent decisions are lucidly set out 

The Maritime Conventions Act, 1911, revolutionised the logical rule relating 
to division of loss which the Admiralty had taken over from the common mari- 
time law of Europe as exemplified in the Laws .of Oleron, Wisby and other 
Codes. Since then the Admiralty Judges have been feeling their way in the 
difficult duty of apportioning losa, a process in which the important case of The 
MacGregor [1948] A.C. 197, is a landmark The time had come for attempting 
a coherent account of their labours and this Mr. McGnuffle has essayed with 
considerable success in a largely rewritten chapter on the subject. Marsden’s 
long historical note has been elevated to the main text and given a chapter 
to itself One wonders whether it might not have been wiser to have sacrificed 
some of this detailed historical material, the retention of which in the main 
text must have added substantlally to the expense of printing. 

Certain aspects of Admiralty practice have also received a good deal of 
attention in recent years, and no more important ground has been found for 
the application of the new law of evidence under the 1988 Act than that of 
Admiralty proceedings. The chapter on practice has accordingly been much 
expanded and has become the longest in the book. 

Marsden’s short Chapter 11 on Collisions in relation to the Shipowner’s 
Liability as Carrier, and to Marine Insurance, has been rather unnecessarily 
split Into two very short chapters; the former is practically unaltered, the 
material in the latter has been somewhat rearranged and improved. The treat- 
ment of these subjects is, however, rather superficial and does not reach the 
Jevel of other parts of the work These subjects are rather on the periphery 
of the main theme of the work, so that a detailed criticism on a number of 
rather doubtful statements which they contain would be out of place, but the 
editor might with advantage give further consideration to these aspects of his 
subject when he prepares the next edition. 

A collection of the local rules of navigation existing in various harbours, 
ports, and estuaries, not to mention the Great Lakes, has long been an 
important feature of Marsden where it wastheretofore collécted in an Appendix. 
Mr. McGuffie has systematised and extended this material which is now confined 
in the United Kingdom and is set out in a new Part 8, running to close 
on 200 pages. As he points out, American and Canadian practice has tended to 
diverge, and to retain the detailed material from the other side of the Atlantic 
would have had little value and would have added still further to an already 
bulky volume. 

In a new Part 4 Mr. McGuffle has collected a number of documents of 
Interest and importance to maritime lawyers. Here are printed the original 
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Brussels Collisions Convention of 1910 which led to the Maritime Conventions 
Act, 1911, together with the recent Brussels Conventions (1952) on the arrest 
of seagoing ships and on other matters relating to international, civil and 
criminal jurisdiction in matters of collision. These are of some importance in 
connection with the unification of maritime law and will be studied with 
interest. There are also printed a number of useful precedents, such as speci- 
men towage conditions, specimen preliminary acts and pleadings, the Beaufort 
scale of wind force, with some specimens of calculations in those difficult 
subjects, the divislon of loss and the Hmitation of lability. These should be 
of great service to practitioners. 
CHORLEY. 


SURVEY oF AFRICAN Marriage aND Famoy Lire ' Lucy 
Mara, ARTHUR Pues and the Rev. LYNDON ): 
Edited by AzrHor Panes. Published for the International 
African Institute by Oxford University Press and Geoffrey 
Cumberlege. Fondant: 1958. xh and 462 pp. and map. 
£2 5s. | 


Tue ADMINISTRATION OF JUSTICE AND THE Unnan ArerICAN. © By 
A. L. ErsTEN. Colonial Research Studies No. 7. [London : 
H.M.S.O. 1958. 124 pp. 7s. 6d.] 


Ows welcomes with pleasure the appearance of such works as those under 
review, since it is notorious that legal science in Africa is still in its pre- 
liminary stages. There are two main tasks: first, original researches in the 
field tnto customary law; secondly, the elucidation of princtples through the 
comparative analysis and restatements of the systems of law applicable in 
Africa. Mr. Epstein’s work falls into the first category, Dr. Phillips’ into 
the second. Both fulfil their purpose admirably. 

The Survey of African Marriage is the first-fruit of the investigation 
initiated by the International African Institute and other distinguished bodies 
into African marriage customs and legislation affecting marriage in Africa; 
it is, in effect, the reports of the three investigators—Dr. Phillips, Miss Mair, 
and the Rey. Lyndon Harries—invited to study the legal, anthropological, and 
missionary aspects of the inquiry respectively. The separate reports are tied 
together by an Introductory Essay by Dr. Phillips, as Director of tHe Survey 
and editor of this volume. 

The contributions of Dr. Mair and Mr. Harries are, perhaps, not strictly 
relevant in a legal context; but they deserve study by the majority of readers, 
who will be unfamiliar with the background; and they will enable Mr. Phillips’ 
contributions to be read with more understanding. 

The inquiry called for by the Survey was considered to fall into two parts: 
(a) the preliminary survey of documentary material; (b) field-studies in 
Africa which might appear to be required as a consequence of this survey. 
The present-work represents only the first stage of the inquiry; it would thus 
be inept to complain that the customary laws of marriage are not fully 
recorded here. Nevertheless, the report does show the paucity of present 
material and the reed for further thorough end widespread investigation. 
In fact, Dr. Phillips (in Part II, Marriage Lares in Africa) has confined him- 
self (very properly) largely to an investigation of legislation affecting 
marriages between Africans, administrative policy in regard to marriage, and 
some problems of conflict of laws which necessarily arise between systems 
based respectively on European lew, religious law, and tribal law. This 
involves a consideration of the recognition and application of African law, 
and of the polygamous or potentially-polygamous character of customary 
marriage. 
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The juridical position of “bride-price” is examined; one notes the move- 
ment away from the early idea that it equalled “ wife-purchase.” The author 
deals with problems of capacity (especially where European notions of consent 
and the age of marriage conflict with native ones). The option of statutory 
marriage and its consequences are considered by Mr. Phillips in some detail, 
as are problems of divorce. For-once—in books on Africa—the fact that 
Islam has many millions of adherents is fully recognised. 

Dr. PhilHps’ work should be invaluable not only to the local Judge or 
administrator requiring detailed, critical and careful exposition of the marriage 
laws of Africa, but to a wider circle also, namely, all those who are interested 
in ‘conflict-problemsa. Africa might well be called a laboratory of experiment 
in this field, since one encounters not merely conflicts of the “ inter-territorlal ” 
type familiar to English letvyers, but “inter-personal” or internal conflicts 
between systems with co-extenslve or overlapping jurisdictions. Same work 
has already been done in this by Lewin in his Studies in African Nattve Law. 
One cannot but agree with the discerning judgment at p. xdi of the Imro- 
Guctory Hssay, where Dr. Phillips says: 


“In -reality, the cleavage is not simply between Christan law and 
African law, but between Christian law and secular law in general (includ- 
ing most European systems of law). This fact tends to be obscured by 
the prominence given to the issue of polygamy in relation to African 
marriage. ... A proper appreciation of the situation in this respect is 
neceasary in order to avoid the sort of confusion which leads to a false 
identification of Christian marriage with ‘European’ marriage.” 


One thus meets such old friends as Re Betheli,| Hyde v. Hyde ¢ Woodman- 
364,” and Risk v. Risk,’ in a new setting. 

Not the least valuable feature of the author's treatment is its extensive 
geographical coverage: the laws of French, Belgian and Portuguese terri- 
tories im Africa (which are even less accessible to the general reader) are 
also considered. 

Despite careful reading the reviewer must confess failure to discover any 
errors or doubtful statements—a tribute both to the exhaustive and authorita- 
tive work of the author, and to the excellence of its presentation (the typo- 
graphy and arrangement are of the high standard we have come to expect 
from the O.U-P.). 

If one has any criticisms of the rest of the Survey, they are minor ones. 
The decision to produce three books in one cover hay certain disadvantages: 
there are three indices, and nomenclature is not always uniform (e.g., in 
regard to “bride-price”). The editor considered that the advantages out- 
weighed the disadvantages. The effort to compress existing knowledge of 
customary marriage into a small compass (in Part I of the volume) has meant, 
for instance, describing the Ashanti (a matrilineal people) in the same con- 
text as the patrilineal tribes of West Africa. There appears to be a mis 
conception in Part III at p. 418; it would not be true to say that all educated 
or illiterate Africans regard the Akan customary law of succession as “ unjust 
and unnatural.” Mr. Harries’ statement that “any stranger who may be 
adopted into the family, no matter how, can rightly claim to be [a man’s} 
successor ” is impossible in Akan law, which does not recognise adoption. 

Mr. Epstein’s is a slighter work, but not thereby tht less valuable. His 
material consists largely of reports of cases heard in urban native courts in 
Northern’ Rhodesia, and an analysis of these cases and the law that they 
represent in the light of the euthor’s thesis that urban courts are not merely 
native courts in towns, but require recognition (in the Native Courts Ordinance 


1 (1888) 38 Ch.D. 220. 
2 L.R. 1 P. & D. 188. 
3 [1950] 2 All B.R. 978. 
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and elsewhere) as a special: problem. The urban courts, established in multi- 
racial communities within the Copperbelt, endeavour to administer a number 
of different tribal laws in a context far removed from that which gave them 
birth; hence the problems which require, so the author maintains, sociological 
as well as legal analysis. His cogent criticisms deserve attention far beyond 
the borders of Northern Rhodesia. | 

A N Aror. 


JupictaL Review oF LEGISLATION IN New Yorx, 1906-1988. By 
Franxurn A. SMITH, PH.D. [Columbia University Press. 
London: Geoffrey Cumberledge. 22s. 6d. net.] 


Tais book somewhat disappoints It deals with a first-rate subject but gives 
it rather slogging treatment. It is (this ought to be said at once) a thorough 
and classified index of the cited (800-odd) cases, but it is not an inspired 
analysis of the important themes which are their raw material. It is, typt- 
cally, a thesis for a Poo; it is not really a book which (at least intellectually) 
disposes of an important problem. 

Dr. Smith’s object is to explain in detail how the New York courts have 
dealt with local legislation as far as its validity was attacked on the grounds 
of many limiting provisions in the New York state constitution. The official 
(American) name for this is “ judicial review,” but the review is often enough 
a conflict between different agencies of government. The conflict is peculiar 
because it not only exhibits a struggle over frankly political issues institu- 
Honalised within strict procedural forms but it also shows a significant 
limitation of legislative power far and beyond the “civil liberties,” the pro- 
tection of which was the main justification of the classical theory of separation 
of powers. The judiciary thus enters (albeit nervously and hesitantly) the 
agitated political arena, yet still manages to appear aloof from direct involve- 
ment by recourse to a strange ritual which is the so-called objective assessment 
of the “constitutlonality” (or otherwise) of the legislative command. The 
appearance is one of permanent and celestial neutrality, the reality is a 
transient and very human preference for either side. And while preferential 
shifts are, even in the not-so-long run, obviously unavoidable, the need remains 
for more impersonal criteria which, however broad, would still provide a frame 
of reference for the concept of “ constitutlonality ” and its reverse. Herein 
lies the making of a truly public law, if it is to be more than a mere descrip- 
tion of existing administrative and constitutional arrangement, or the mere 
labelling of relevant judicial decisions as either “conservative” or 
“ progressive.” ` 

But, in Americe, Judicial review has also had a more urgent and practical 
appeal. Since unfortunately state legislators frequently showed a quite un- 
abashed disposition (charmed at times by a refreshing absence of hypocrisy) to 
further their own persona] interests rather than what is known as the “ common 
good,” external supervision became a real necessity as a kind of “ paternalis- 
tic” check on the irresponsibility of the politicians. The author gives some 
examples of judicial veto on (to put it crudely) legislators using public 
money to recompense themselves or their friends; such as payment of an 
assemnblyman’s or magistrate’s expenses in defending a libel suit or compensat- 
ing a company which had built a road for its own purposes (pp. 51-88). 

Apart from such instances, however, judicial review in New York was 
never conceived of as a guarantee for honest financial stewardship; its main 
function has always been considered to be the exegesis of the state consti- 
tution, the operative provisions of which are however so ambiguous and wide 
that a variety of alternative constructions has always been rationally possible. 
In this respect a few trends of interpretation are interestirig to record. In 
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the field of taxation, for example, the coutts and legislature were in this 
period (1906-1888) only once in disagreement, the single exception being a 
case where civil liberty was infringed (pp. 194 et seg.). In labour law the 
position was very different and the Ives Case (1916) 21 N.Y. 271, is the out- 
standing example of the Court of Appeal’s holding the Workmen’s Compensa- 
ton Act unconstitutionel as deprivation of property without due process of 
law. This attitude of the Judges (which later changed) stands in remarkable 
contrast to their attitude to other forms of economic control inaugurated by 
the legislature, particularly in agriculture and the dairying industry. In the 
fied of civil liberties, regarded as the most significant area for judicial 
intervention, “in so far ag the legislature succumbed to E as critics 
assert, the courts did little to restrain its actions ” (p. 77). 

What is the final Judgment about judicial review ied at i this book? 
Our author agrees neither with its opponents who have seen it as “an insuper- 
able obstacle to essential laws” nor with the enthusiasts who hoped that it 
would become “the cure for legislative misbehaviour” (p. 225). This looks 
like a nice compromise conclusion—but what does it mean? Is it merely an 
endorsement of the status quo? Be this as it may, I think that a final judg- 
ment is as yet hardly possible, for judicial review still awaits its definitive 
study. 

S. J. Srowar. 


ÅMERICAN-FRENCH PRIVATE INTERNATIONAL Law. By Groncrs 

- Drnavme, Docteur en droit (Paris), Counsellor, Legal Depart- 

ment, International Monetary Fund. Bilateral Studies in 

Private International Law, No. 2. [Columbian University 

in the City of New York, Parker School of Foreign and Com- 
parative Law. 1058. 78 pp. 12s. 6d.] 


Tus useful booklet constitutes the second study in the series which was most 
auspiclously opened by Professor Nussbaum’s essay on Anglo—Srwiss Private 
International Law. The high level set by its predecessor is well maintained. 
The author, a well- -known authority on both French and American private 
international law, has succeeded in giving nearly all the information required in 
the dally practice of American-French legal relations. There can be no doubt that 
every practitioner in this field will find this work an indispensable tool in his 
daily labours. Like Professor Nussbaum the author has, however, by no means 
been satisfled with setting out the lew lata or what is generally regarded as such. 
Critical remarks, suggestions de lege ferenda and—most useful of all—a careful 
comparative approach to the basic conceptions on either side contribute to 
making this work no less useful for those interested in the more scientific aspect 
of the topic under consideration. As the American-French conflict of laws is 
far leas influenced by the convention of 1858 than is the American-Swiss conflict 
of laws by the convention of 1850 the autbor had to investigate a great deal of 
case law, both in the U.S.A. and in France—a laborious amd difficult task which 
has been well mastered. Readers in this country will, no doubt, agree that the 
suggestion made on Niboyet’s authority by the author (p 62, note 841) 
according to which the Anglo-French Convention on reciprocal enforcement 
of Judgments was of “extremely limited scope” is not justified. But this is, 
as far as the writer of this review can see, an isolated error outside the author’s 
proper field. No distrust in respect of the general accuracy of his lucid exposition 
of American and French law should be derived from It. 
E. J. Corn. 
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A REGISTER or Lega DOCUMENTATION IN THE WorRLD, Prepared 
by the International Committee of Comparative Law with the 
support of the International Committee for Social Science 
Documentation. [UNESCO: On sale at H.M. Stationery 
Office. 1958. 862 pp. 22s. 6d. net. | 


Tus catalogue shows how the law is made and where it is recorded in almost 
every separate legal system in the world. It will be clearly of great value to 
practitioners in search of information on foreign law and to comparative 
lawyers generally. Their thanks are therefore due to all who have helped to 
produce this catalogue: UNESCO, who organised it as a part of their survey 
of documentation on the social sciences, the four members of the International 
Committee of Comparative Law who compiled most of the information, and 
Professor René David, the then Secretary-General of this Committee, who 
edited the several contributions. 

The skill of the compilers of this catalogue and the inherent similarity of 
modern legal techniques have made it possible to present the most diverse 
materials in very similar order of arrangement. Complete uniformity could, 
however, not be maintained. Thus, all the laws in force are usually enumerated, 
but with regard to English law only the current series of law reports are listed. 
To give a catalogue of all the reports would have been impracticable, but at 
least the English Reports and Sweet & Maxwell’s excellent Guide to Law 
Reports might have been mentioned. In its present form the section on English 
law shows at a glance the importance of case law as compared with Continental 
laws, but the opportunity to demonstrate equally the inaccessibility of case law 
has had to be missed. Again, the absence of the rubrics “ Constitution” and 
“Codes” from the section on English law carries an obvious message, but the 
omission of “Constitution” in the section on French lew is rather surprising. 

In addition to enumerating sources in the strict sense the catalogue provides 
lists of legal periodicals and of bibliographical literature. In the case of most 
countries there is also a list of Ogntres D Aotiotié Juridique giving the 
addresses of institutes of research, learned societies, law libraries and similar 
insHtutions. In the case of the U.S.A. this item appears as Centres of Legal 
Doowmentation and consists mostly of the addresses of private or trade asso- 
dations without mentioning’ the Law Schools, the State Bar Associations or the 
Library of Congress, In the case of England this item shrinks to seven Hnes, 
mentioning only some of the principal law Ifbraries in London, Oxford and 
Cambridge—an illustration, perhaps, of the national vice af understatement 
which is, however, not followed in the case of periodicals where the articles 
appearing in the Low Quarterly Review are described as “ detailed,” the case 
notes as “ comprehensive and critical,” and the book reviews as “scholarly,” as 
against the Modern Law Review, where the epithet “valuable” is used for 
articles, and “detalled” for the rest The M.LR., incidentally, is no longer 
a quarterly; the Cambridge Law Jowrwal no longer an annual publication. 

The section on English law might be improved by enumerating separately 
those statutes that have codified certain portions of the law. It might also 
be helpful to provide a short introduction to each legal system, explaining the 
formal authority of the various sources of law, the distribution of legislative 


- power and the relative importance of statute, case law and custom, a source 


of law ignored at présent. 
J. Umwern. 
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A RE-EXAMINATION OF THE JUS TERTU 
IN CONVERSION. 


Tre object of this article is to challenge the orthodox view as to the 
validity of the defence of the jus tertti to an action for the recovery 
of chattels. In view of the almost universal agreement on this 
question this might be thought a somewhat rash undertaking. 
Nonetheless it will be submitted that the current view is wrong both 
in principle and on authority, and is the result of a misinterpreta- 
tion of the leading cases. 

That it is no exaggeration to say that the orthodox view is 
almost universally accepted may be seen from the following 
quotations: 

Pollock and Wright on Possession put it thus: 

‘‘ Existing possession, however acquired, is protected 
against any interference by a mere wrongdoer; and the wrong- 
doer cannot defend himself by showing a better title than the 
plaintiff’s in some third person through or under whom he does 
not himself claim or jue ...» On the other hand, a plaintiff 
who seeks redress solely for wrong done to his right to possess 
is not favoured to the same extent. If his actual possession 
has not been disturbed by the act complained of, he may be 
defeated by showing that someone else, who need not be the 
defendant or anyone through whom the defendant claims, had 
a better right to possess.” * i 

The eleventh edition of Salmond is to the same effect: 

“c If, however, the plaintiff was not in actual possession but 
relies upon his right to possession, he must recover on the 
strength of his title, and proof of the jus terti will destroy the 
only thing upon which he relies.” * e 

Winfield took the same view: 

‘© Where the plaintiff was in possession at the time of the 

conversion, the defendant cannot set up fus terti.” ? 


1 Àt P. 91. i e 
a ne B41. 
3 Textbook of the Law of Tort, 6th ed., p. 42. 
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And in the following paragraph: 

‘ Where the plaintiff was not in possession at the time of 
the conversion, i.c., where he had only the right to possess, jus 
terti can be pleaded by the defendant.” * 

Similar expressions of this view are to be found in Holdsworth,’ 
Goodeve on Personal Property € and Paton on Bailment." 

The current view may, therefore, be reduced to two apparently 
simple propositions: 

(1) Where the defendant has actually infringed the plaintiff’s 
possession, then, subject to a defence of title paramount, the jus 
terit affords no answer to an action.’ 

(2) Where the defendant has not infringed the plaintiff’s posses- 
sion he may set up the jus tertt as a defence. 

With the first of these propositions we make no quarrel. It is 
the second which we propose to challenge and hope to disprove. 

A plaintiff who is suing for the recovery of a chattel may have 
lost possession in one of several ways, but of these two are of parti- 
cular importance in connection with the jus tertii. (I) He may have 
bailed the goods to another party either on the terms that he should 
have an immediate right to possession, or so that he lost the 
immediate right to possession; or (II) he may have lost them with- 
out anyone else forthwith obtaining possession. These two pos- 
sibilities will be examined in turn and their relationship to the jus 
tertii considered. 

I—Cases oF BAILMENT 


The rights of the bailor against the bailee who is still in possession 
are straightforward and present no difficulty where the bailor is 
absolute owner. But where the bailor has some interest less than 
absolute ownership, the question may arise whether the bailee can 
resist an action by the bailor even where the bailor retains the 
immediate right to possession. The general rule is that the bailes 
cannot dispute his bailor’s title. Thus in Armory v. Delamirie ® the 
plaintiff found a jéwel and took it to the defendant to have it 
valued. The defendant refused to return it and Pratt C.J. held that 
he could maintain trover. Of course on the facts of the case pos- 
session may have remained with the plaintiff, mere custody passing 
to the defendant, but this could scarcely have affected the decision. 

However this rule admits of one exception. The bailee can set 
up the title of a third person if he has been evicted by title para- 
mount or defends under the authority of that title. Thus in Biddle 


4 
s H.E.L. 424-81. 
€ Oth ed., p. 26, note (6). 
T 

P- 
8 was decided in Jeffries v. G. W. Ry., 5 B. & B. 802, that this rule 
st per aba Just a agp Eee enone of the forms 
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v. Bond ™ the plaintiff levied distress against one R and delivered 
the goods to the defendant to sell them by auction. R informed the 
defendant that the distress was illegal and warned him not to 
proceed with the sale, or, if he had already sold the goods, to hand 
the proceeds to him. The defendant sold the goods but declined to 
pay the proceeds to the plaintif. The court gave judgment for the 
defendant, and Blackburn J. stated the law thus: 

“We do not question the general rule that one who has 
received property from another as his bailee or agent or servant 
must restore or account for that property to him from whom he 
received it. ... But the bailee has no better title than the 
bailor and, consequently, if a person entitled as against the 
þailor to the property claims it, the bailee has no defence 
against him.” e think that the true ground on which a 
bailee may set up the jus terti is that indicated in Shelbury v. 
Scotsford,’ vis., that the estoppel ceases when the bailment 
on which it is founded is determined by what is equivalent to 
an eviction by title paramount.” ” | 

The position is sometimes further confused by the intrusion of 
difficult questions of agency law. In Rogers Sons & Co. v. 
Lambert & Co. the plaintiffs bought and paid for some copper 
lying in the defendants’ warehouses. The plaintiffs then resold it, 
and were paid by the sub-purchasers, but later requested the defen- 
dants to deliver to them, nonetheless. The defendants knew of the 
resale, and declined to deliver to the’ plaintiffs though they were 
not acting on behalf of the sub-purchasers. The Court of Appeal 
held that the plaintiffs were entitled to insist on delivery to them- 
selves. Lord Esher M.R. said: 

“ Even though the plaintiffs had given a delivery order to 
a third person, still as between the plaintiffs and the defen- 
dants, the plaintiffs could withdraw that order at any moment. 
and they did withdraw it by demanding the goods. Therefore 
upon the contract of bailment the defendants are without any 
defence as for a breach of contract.” 15 

This decision is not without its difficulties because if the property in 
the copper had passed by the resale, as it might well have done, the 
defendants were, in effect, being compelled to commit a conver- 
sion.'* However, it does show that there are strict limits to the 
admissibility of the jus tertit as a defence between bailor and bailee 
under the doctrine of title paramount.’” Moreover, even where the 


10 6B. & B. 225. 

11 At p. IL ° 
13 Yel. a - 

13 At 

= Geb 1 Q.B. 818. 


16 Or, genes they would have been, had not the copper been sold under.an 
order of the court and the money paid into court. 

17 Bes also Blaustein v. Malis, Mitohell ¢ Co. [1987] 2 K B. 142. The earlier 
O.A. decision in Kingsman v. Kingsman (1880) 6 Q B.D. 128 (where it 
was held that a woman’s agent to collect and pey over rents to her could 
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defence succeeds it is not really a case of jus tertti, because the 
substantial issue is one of title between two and not three persons. 

Since the jus tertii is no defence where the plaintiff can show an 
actual infringement of possession the question of the jus tertä 
strictly so called usually only arises where a third party obtains 
possession from the bailee and the bailor attempts to recover the 
goods from him: this is because it is usually only in such circum- 
stances that the plaintiff cannot rely on trespass, nor on his right 
as a bailor.?* 

Strictly speaking the fus terti is only relevant where (1) the 
plaintiff has a better right to possession than the defendant, but (2) 
a third party has a better right than either of them. If the first 
requirement is not satisfied the plaintiff must inevitably fail and it 
is immaterial whether or not a third party has a better tight than 
the plaintiff. One way in which the defendant can show that the 
plaintiff has not even a better right than he, is to show that the 
plaintiff has no right at all either because the absolute title is vested 
in a third party, or because the various rights of ownership are 
divided between a third party and the defendant himself. Such a 
defence can in one sense be said to be based on the jus terti, but it 
is essential that looge terminology should not obscure the fact that 
in such cases the plaintiff fails, not because a third party has the 
best right of all, but because the plaintiff himself has not a better 
right than the defendant. The essential distinction can be put in 
terms of the burden of proof; if the plaintiff cannot show a better 
- Tight than the defendant he has not made out a prima facie case and 
has thus not discharged the initial burden of proof. On the other 
hand the jus tertii is a defence to be proved by the defendant and 
presupposes that a prima facie case has been established. All this 
may sound elementary but it is necessary to insist upon it if only 
because Holdsworth ** repeatedly confuses the two types of case. 
He concedes that until the end of the seventeenth century it was 
never necessary to prove an absolute fitle in trover or detinue and 
all the cases which he cites to illustrate the change to the alleged 
modern rule requiring proof of an absolute title are not in fact cases 
of the jus tertti strictly so called. Thus in Dockwray v. Dicken- 
son *° trover was brought for a ship and cargo and the defendant 
was permitted to show in mitigation of damages that the plaintiff 


decline to pay them to her on her marriage before 1882, as they then 
belonged to the husband) is not easily reconciled with Rogers v. Lambert. 
Its value is, however, weakened by fect that judgment was unreserved 
and by the dissent of Brett L.J. 

18 Thus Holdsworth says (H.B.L. wii, 429) "The fact that the principle 
(j.6., of the pus tert) was not applicable either to the case of bailment, 


or to the case where the defendant in trover had got possession ‘of the `- 


oods in a manner which involved some trespass against the pleintiff, no 
oubt tended to make the cases to which it was applicable more rare and 
so to retard its "recognition." 

189 H B.L. vii, 424-81. 

30 (1607) Skin. 640. 
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was in fact owner of only a small fraction of the cargo. It is 
difficult to see how this case is relevant to a discussion of the jus 
tertti; the plaintiff not only had no absolute title to the rest of the 
cargo, he had no right whatever. 

Leake v. Loveday,*! ‘the principal authority for the orthodox 
` view, is itself another illustration of this type of case. The facts of 
that case: were as follows. In 1887 the plaintiff bought some 
furniture from one Cox but left him in possession. In 1889 Cox 
became bankrupt but his assignees made no claim to the furniture. 
In 1841 the sheriff, the defendant, in execution of a writ of fi. fa. 
sued out by another lot of creditors seized and sold the furniture. 
The assignees then gave notice of the claim and the sheriff handed 
the proceeds to them. The plaintiff sued the sheriff in trover. 
Since, as the court held, the plaintiff’s title to the goods became 
vested in the assignees in bankruptcy, and he had never been in 
possession he had lost all right to the goods. Hence he not only 
had no absolute title but not even a better right than the sheriff, 
who under the writ of ft. fa. had a right to dispose of the goods, 
though subject to the claim of the assignees in bankruptcy. Of the 
four Judgments delivered in the case, that of Maule J. most clearly 
proceeds upon this ground: 

“ The defendant,” he says ‘‘may show either that the 

panne has no right N ainst anybody, or that he, the defen- 

ant, has some right which prevents the plaintiff from main- 

taining the action against him. Here, the defendants say that 

the plaintiff has no right to the goods at all. The evidence 

iven by them was offered not to show the right of third persons 

ut to prove that the goods were not the property of the 
plaintiff. ? 22 

Coltman J. seems to have agreed : 


‘‘ The sheriff is clearly not a trespasser as against the plain- 
tif; for he has seized, not his goods, but the goods of the 
assignees.” *° 

Erskine J. seems to have decided the case on the ground that 
the payment of the proceeds of the sale by the sherift to the assignees 
enabled him to set up their right under the doctrine of title para- 
mount.** The judgment of Tindal C.J. is the only one which clearly 
supports the view that the jus terti is a good defence. Thus the 
Chief Justice said: 

“It seems to me that ... the plaintiff is called upon to 


E ee The case is not one of baffment but it does not 
seem that the sed chad ot are any different. It is difficult to see 
cea ela have been reached even if Cox had been the 
laintiff’s b 
t p. 986. 

ae . 983. 

s On the facts of the case this view has much to commend it. The defendant 
had, after all, paid the money to the persons entitled to it. It would 
certainly be strange if this were to lay him open to an action by « third 
partyin (ierabecnce of any epeciel cireametances: 
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prore the goods to be his property and that the defendants are 

et into any evidence which will show that such goods are not 
the plaintiff’s.” = , 

But as the plaintiff could not even prove a better right than the 

defendant this discussion would in any event seem to have been 

obiter. ; 

In Newnham v. Stevenson** only nine years later, Jervis C.J. 
summed up the decision in Leake v. Loveday thus: 

“In Leake v. Loveday the plaintiff brought trover for 

ds not in his actual possession at the time of the conversion. 

t was, therefore, necessary for him to show a title, which he 

did, by showing that at one time the goods were his. In answer 

to this case the defendant proved that the , at the time of 

the conversion, were, with the consent of the plaintiff, the true 

owner thereof, in the order and disposition of a person who had 

committed an act of bankruptcy, and against whom a commis- 

sion issued, and thus that the title which the plaintiff once had 

was at an end—the consent of the plaintiff together with the 

bankruptcy transferring the property and right of possession 

to the assignees as effectually as if the plaintiff had sold and 

delivered the goods to the bankrupt; in which case whether the 

sien he claimed the goods or neglected to do so the goods 
would be their’s and not the plaintiff’s.”’ 

It is therefore submitted that Leake v. Loveday is no authority 

for the proposition that the jus terti properly so called is a defence 

to an action of conversion. 

Involuntary. baileea, though they are not strictly speaking bailees 
at all would no doubt be treated as bailees for the purposes of this 
rule. For instance if A finds a jewel whose owner cannot be traced 
- and sends it to B, a jeweller, to have it valued, it is scarcely credible 
that B could set up the jus tertti to an action by A. The case is 
only distinguishable from Armory v. Delamirie ™ on the ground 
that B is not properly speaking a bailee at all.* 


Ui—Cases or FINDING 


That the jus terti may be relevant in a case involving finding may 
be seen from the following hypothetical example. A finds a chattel 
the owner of which is untraceable. He keeps it for some years and 
then himself loses it. B finds it, and when sued by A pleads the 
jus tertii. As was pointed out earlier, where the plaintiff relies on 
an actual infringement of his possession the jus tertii can never be 
pleaded." But what amounts to possession for this purpose? In 


ey 
26 (1851) 10 C.B. T14. The facts of the case itself are immaterial for present 


papoa 
ar i Stra. 505. 


28 Of course if the, arguments presented below are correct then the jas terts 

. a (ne anced aaa dala even Wn. dis aana of Gis Gel la 
regarding bailments. 

3° Except, of course, when the defence is in substance one of title peramonunt. 
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particular is the loser of a chattel still in possession of it for the 
purposes of the civil law? For clearly if a loser does not retain pos- 
session, and his own title happens to be a merely possessory one, 
he can only sue a finder in conversion, relying on his right to pos- 
session; and this is precisely the situation in which we are told the 
jus tertti is a defence. Hence it is of vital importance to decide 
whether the loser of goods can maintain trespass, or is compelled to 
sue in conversion. 

This necessitates an examination of the saisieedidhin between the 
criminal and civil law of finding because it is by no means clear 
that possession and trespass mean the same thing in both. Not 
unnaturally there is a dearth of authority on the relationship 
between the civil and the criminal law of finding. The main rule 
of the criminal law is now tolerably clear. A person who finds a 
chattel in such circumstances that he must have known that the 
owner could be traced commits larceny if he takes the thing antmo 
furandi. Since it was always a doctrine of the common law that 
there could be no larceny without trespass the judges were forced ` 
to the conclusion that the owner remained in possession of the 
goods even after he had lost them. Hence the fiction arose that 
the owner was deemed to consent to the finder taking possession 
where he intended to return it, but not where he intended to keep 
it, and that the dishonest finder was therefore guilty of trespass and 
larceny and the honest finder of neither. While this seems to be 
the basis of the judgment of Parke B. in the leading case of R. v. 
Thurborn,** it is submitted that the Larceny Act, 1916, entitles us 
to reconsider this branch of the law. The drafting of the Act cer- 
tainly seems to suggest that larceny by finding is a case of larceny 
without trespass. Section 1 (2) (i) of the Act enacts that “the 
expression ‘ takes’ includes obtaining the possession . . . (d) by 
finding, where at the time of the finding the finder believes that 
the owner can be discovered by taking reasonable steps.’ The 
use of the term ‘“‘ obtaining ° in contradistinction to the term 
‘takes? is not without significance and seems to support the 
view that the cases therein enumerated are to be treated as 
though there were a “ taking,” i.e., a trespass, although in fact 
there is none. Moreover, if the basis of larceny by finding is 
that the loser retains possession, what is the position if the loser 
dies before the chattel is found? Elastic as the doctrine of posses- 
sion has proved itself to be in criminal law, it ig submitted that it 
would be stretching it to breaking point were the personal repre- 
sentatives held to acquire possession automatically. It is true that 
where possession is in dispute the law inclines to place it with the 
owner, but different principles seem applicable to obtaining posses- 
sion (as in such a case) and retaining it, once obtamed. On the 


s0 (1649) 1 Den. 887. 
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other hand, it would certainly be strange if such a fortuitous occur- 
rence as the death of the owner were to prevent a dishonest finder 
being guilty of larceny. It is submitted that the best way to avoid 
this difficulty is to admit that the loser does loge possession and that 
the reason why dishonest finding is larceny is because the Larceny 
Act says it is. 

But whether this is right or not, it is at least highly doubtful 
whether the loser of a chattel can bring a civil action of trespass.*! 
It follows that if the loser’s title is a merely possessory one he could 
be defeated by the jus tertii if that defence has any validity. Such 
a result seems sufficiently remarkable to raise grave doubts as to the 
whole doctrine of the jus terttt. 


Uit—Ornhrr CasEs 


The cases of bailment and finding do not therefore lend support to 
the view that the jus tertti is a valid defence to an action of conver- 
sion. Of the other decisions Buckley v. Gross** at first sight 
seems to have been a case in which the jus tertii succeeded. The 
plaintiff obtained possession of some tallow which had been depo- 
sited in warehouses on the banks of the Thames and which had 
melted and flowed down to the river in a fire. He was charged with . 
having possession of tallow, supposed to have been stolen or un- 
lawfully obtained. The charge was dismissed but the magistrate 
ordered the tallow to be retained under statutory powers and it was 
-later sold .to-the defendant.. The plaintiff now brought_trover - 
against him, and the defendant appears to have successfully set 
up the jus tertii. Cockburn C.J. said: 

‘The plaintiff who had nothing but bare naked possession 

(which would have been sufficient against a wrongdoer) had it 
taken out of him by virtue of this enactment. As against the 
plaintiff therefore the defendant derives title not from a wrong- 
doer but from a person selling under authority of the justice, 
whether rightly or not is of no consequence.” 7° 

Crompton J. put the matter even more broadly: 

- ** Where posseasion_ia lawfully divested out of a man, and | 
the property is ultimately converted by a person who does not 
claim through an original wrongdoer, the party whose possession 
was so divested had no property at the time of the conver- 
sion.” *4 

The crucial question here is what is meant by ‘“‘ wrongdoer.” 
At first sight these passages look unconvincing for they seem to beg 


31 The origin of trover with its fictitious allegation of loss and finding also 
suggests that case and. not trespass is the proper remedy for the loser 
of goods. 

32 (1868) 8 B. & 8.°566. 

33 At p. 572. 

34 At p. 578. 
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the very question at issue. If the plaintiff had had a sufficient title 
to maintain conversion, the defendant would have been a wrong- 
doer against him. However, it seems probable that the term 
‘* wrongdoer ’’ was being used as equivalent to “‘ trespasser.” What 
does seem deducible from the case, then, is that a possessory title 
is destroyed if the holder’s possession is lawfully divested from him. 
This is certainly a qualification upon the extreme logic of the rule 
that possession is equivalent to ownership as against all the world | 
except the absolute owner (or, more strictly, any person or persons 
with a better right), but it is necessary if the law is to avoid some 
highly unreasonable results. Were the rule otherwise the right of 
a finder would continue even after the goods had been restored 
to the true owner, a situation which might clearly lead to incon- 
venient, not to say unjust, results. Even so it does not seem neces- 
sary to invoke the jus tertt in these cases. Buckley v. Gross does 
indeed go further than Leake v. Loveday because in the latter case 
there was no evidence that the plaintiff had ever been in posses- 
sion at all, whereas in the former his whole claim was based on ‘the 
possession he had once had. However it seems safer to say that 
the plaintiff’s title, such as it was, was extinguished by the sale 
- rather than that the defendant could defeat the plaintiff by pleading 
that a third party had a better right than either of them. 
It is instructive to compare Buckley v. Gross with Rogers v. 
Lambert, for a different result was reached in the later case, 
although the plaintiff’s title in that case had also been extinguished, 
viz., by the resale. ` The only ground of distinction is that Rogers 
v. Lambert was B case of bailment; in other words the rule that a 
bailee cannot dispute his bailor’s title is paramount to the rule that 
a title, once extinguished, can support no action. 


IV——_ConcLUSIONS 


Much of the difficulty has thus arisen from ambiguity in the term 
jus terti. It will be seen that the phrase ‘‘ Right to Possession ” is 
no less ambiguous and is the source of no less confusion. It may 
be as well to restate here a typical formulation of the rule. Thus in 
Salmond it is said: 

“ If, however, the plaintiff was not in actual possession ** but 
relies upon his right to possession, he must recover on the 
strength of his title, and proof of the jus tertii will destroy the 
only thing upon which he relies.” ** 
This apparently simple formulation hides a mass of ambiguity. 
What is meant by “‘ right to possession’? here? Does it mean at 
the time of the alleged wrong, or at the time of the action? If it 


35 This must mean at the time of the alleged wrong, in other words a case 
where the defendant has infringed the plaintiff's possession and clearly can- 
not rely on the jus tertii. 

38 Torts, 11th ed., HL 
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means at the time of the action then the sentence could apply 
equally where there has been actual trespass, and it is admitted on 
all hands that the jus tertti is no defence there.*** If it means, as is 
more probable, at the date of the alleged wrong, then the crucial 
question is, right to possession as against whom? If this simply 
means as against the wrongdoer, Salmond’s formulation is a mere 
truism. He is saying nothing more than that the plaintiff will fail 
if he ‘cannot prove a right to possession as against the defendant at 
the time of the wrong—a proposition which is hardly worth stating. 
On the other hand, Salmond cannot mean right to possession as 
against the whole world without repudiating what he says, only one 
page earlier, about possessory titles: 
‘A possessory title once acquired probably also continues to 
exist notwithstanding a Joss of the possession by the wrongful 
act of a stranger. us if A finds goods and they are taken 
from him by B and sold by B to C, it is probable that A has an 
action of trover not only against B but also against C.” ?7 
In this example A clearly has no right to possession as against all 
the world for he is not the true owner. If then the jus tertn is a 
defence, as Salmond asserts, why would it not be available to C? 


Winfield was more consistent in his views than Salmond but in - 


his complete acceptance of the doctrine of the jus tertii he was led 
to deny the right of a finder to sue in conversion unless he was 
actually in possession at the time of the wrongdoing.** This is a 
difficult view to sustain in face of the remarks of Pratt C.J. in 
Armory v. Delamirie: ‘“‘ that the finder of a jewel, though he does 
not by such finding acquire an absolute property or ownership, yet 
he has such a property as will enable him to keep it against all but 
the rightful owner and consequently may maintain trover.’’ It is 
moreover inconsistent with the actual decision in Hannah v. Peel,” 
a case which Winfield regarded as rightly decided on the wrong 
ground. 

In view of the ambiguity thus shown to be inherent in the term 
Right to Possession some analysis may be attempted. The term 
May mean (1) the right to obtain possession, or (2) the right to 
retain possession. Both of these meanings may be subdivided into 
cases (a) where there is a right as against the owner, e.g., the right 


zea Moreover if the defendant has a right to possession as against the pleintiff 
ce as ab ae ee ee had none at the time of the wrong) 
the defendant us in effect setting up a pus swi and not a sus tarin: Hastorn 
Construction Co. ve National Trast Co. [1914] A.O. 197. 


37 At p. 840. 
ae ' The principle [of The Winkfleld [1002] P. 42] is not confined to the 
bailee, but extends to the finder of and apparently to anyone with 


a limited interest in them, provided oe ee 
conversion; but not to ons who had merely a possess at that moment, 
for that would bp inconaistent with the By ae jus terti may be pleaded 

inst him if he snes for conversion ’’—Teztbook, 5th ed, p. 877. the 
6th ed. the learned editor has omitted the second half of this sentenos. 


39 [1045] K.B. 509. 
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of a hirer or pledgee, and (b) where there is a right as against the 
whole world except the owner, i.e., a possessory title. Now if the 
plaintiff had a right to retain possession at the time of the wrong, 
i.e., if he was in possession, the jus tertii is clearly no defence. Like- 
wise if he has a right to possession as against the owner, because em 
hypothesi there can be no third party to whom the right can relate. 
This only leaves case (1) (b), and thus the jus tertii can only be rele- 
vant where the plaintiff shows that at the time of the wrong he had 
a right to obtain possession as against all the world except the true 
owner. 

Put in this way, it is submitted that it becomes clear that the 
real question is not, must the plaintiff prove an absolute or relative 
right? but, what confers a right to obtain possession from all the 
world except the owner? The answer, it is submitted, is clear. 
Possession itself, even wrongfully or feloniously acquired,*® confers 
a possessory title. This title avails against all later possessors even 
if they are not trespassers against the plaintiff.4? The whole law 
of possessory titles seems to be based on this assumption and it is 
expressly recognised by Pollock and Wright on Possession. It is 
moreover inherent in the well-known cases of Bridges v. Hawkes- 
- worth © and Hannah v. Peel,“ and though these cases may have 
wrongly decided that the plaintiffs had the prior possession, their 
correctness seems unquestionable, granted this assumption. Yet, if 
the jus tertti is a defence they are clearly wrong on this ground. It 
is true, in Bridges v. Hawkesworth the plaintiff had himself handed 
the parcel of notes to the defendant, so that, on the assumption that 
the plaintiff had the prior possession, the case might have been one 
of bailment and the defendant would have been unable to plead jus 
terti on that ground. But the facts of Hannah v. Peel raise a clear 
case of jus tertu, for the finder of the brooch in that case handed it 
to the police, and they delivered it to the defendant, the owner of 
the house where it had been found. The plamtiff could neither claim 
the benefit of the rule as to bailees, nor could he allege an actual 
infringement of his possession by the defendant, so this would seem 
to have been a clear case for the application of the jus terttii; yet 
it never seems to have occurred to anyone that it would have 
afforded an answer to the plaintiff’s claim. In point of fact it is 
submitted that it would have been no answer for the simple reason 
that our law does not recognise the jus tertii as a defence in any 
shape or form. 


10 Bee the Canadian case Bird v. Fort Frances [1949] 2 D.L R. 791. But 
contra Crompton J. in Backlsy v. Cross (supra). 

41 The point has been expressly decided in this sense in at least one American 
case: Clarke V. gal Ie Harrington (Del.) 68, cited in Holmes, The 
Common Law, p. 287. nearest approach to this osese in English law 
is R. v. Swinson (1900) 64 J.P TB where it was held that the property 

M aa eb aah dara Come Pensa cue ender eh a 

t p. 053. 
42 9) Fis B. 75: 18 Jur. 1079. 
44 [1945] K.B. 500. 
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The problem whether the jus tertii is ever a good defence in 
English law has often been equated with the obverse question of 
absolute ownership. Holdsworth seems to have taken the view that 
if the jus terti were no defence to proprietary actions it would 
inevitably follow that ‘English law recognised no such thing as 
absolute ownership **; a fact which perhaps partially accounts for 
his acceptance of the doctrine of the jus tertu. But this is by no 
means an inevitable conclusion. Indeed it seems almost impossible 
to deny that English law does, for some purposes at least, recognise 
such a thing as absolute ownership of chattels. The definition of a 
contract of sale of goods by the Sale of Goods Act, 1898, expressly 
refers to the property in goods, a term which seems inconsistent with 
any other view.‘* Moreover in Rowland v. Dival“ the Court of 
Appeal held that a failure to pass the property in the goods was a 
total failure of consideration, Atkin L.J. saying, ** There can be no 
gale at all of goods which the seller has no right to sell.” *"* But, it 
is submitted that this has no bearing whatever on the jus tertii. 
Because English law recognises absolute ownership of chattels m 
the law of sale, it does not follow that a plaintiff whose possession 
has not been infringed must prove an absolute title as against the 
defendant. 

_ In conclusion the following propositions are submitted as 
warranted by the authorities, or at least, as sound in principle and 
not inconsistent with the authorities. 

(1) If the plaintiff’s possession has been infrmged by the defen- 
dant, he cannot plead the jus tertt-unless-he has-been evicted by 
title paramount, or defends under the authority of that title. 

(2) The rule is the same where a bailor sues his bailee. 

(8) Lf a plaintiff can prove that at the time of the alleged con- 
version he had a better right than the defendant to obtain posses- 
sion he will succeed against him in an action of conversion notwith- 
standing that a third party had a better right than either of them. 

(4) Lf, on the other hand, the plaintiff sues in converson but 
cannot prove a better right than the defendant, he will fail simply 
because he has made out no cause of action and not because of the 
supposed defence of the jus tertt. 

(5) If the plaintiff’s title, whether absolute or possessory, has 
in any way been extinguished, then, subject to the effect of (2) 
above, he cannot succeed in conversion against someone who is now 
in possession. 


45 “ If the plaintiff need only prove a better right than the defendant’s then 
modern Knghsh law would like the medieval law have continued to refuse 
to recognise anything hke an abstract dominium or ownership which is 
good against all the world ’’—Hist. Intro. to the Lend Law, p. 188. 

4¢ Defined by s. 62 as ‘* the general property in goods.” 

47 [1923] 2 K.B. 600. 

47a And see the observations of Evershed M.R. in Jarvis v. Williams [1955] 
1 W.L.B. 71 at p. 75. 
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(6) The rejection of the jus tertii as a defence is in no way 
incompatible with the recognition of absolute ownership of chattels 
in English law.**, ** 

P. S. Atryau.* 


43 Similar blems arise in the law of real which cannot be discussed 
here. or a full discussion see Wiren, 41 L.Q.R. 138, eae het & L.Q.R. 
876, and Holdsworth, bid., 479. Wuren takes the view t it is essential 


for the defendant who leads jus tort to establish some particular person 
to be the true owner. if this were rié it would meet many (but not all) 
of the difficulties here suggested to arise from the defence, but I have 
found nothing ın pmnciple or authority to support this narrow interpretation 
of the term jus terit. 

43a I should hke to thank Mr. Rupert Cross m.i., B.O.L, Fellow of Magdalen 
College, Oxford, for anes valuable advice and encouragement given to me 
while I was writing this article. 

* B.A., B.O.L.; Assistant Lecturer in Law at the London Babol ai Ranomi 
and Political Science. 


NATIONAL ASSISTANCE AND THE 
LIABILITY TO MAINTAIN ONE’S FAMILY 


Tmar the poor are with us always remains a truism even in these 
days of the Welfare State, although the presence of poverty may be 
disguised by substituting the euphemism ‘‘ national assistance ”’ 
for the plam language of “‘ poor relief.”?? The remedial treatment 
of this social malady has a long and varied history which for too long 
has remained the almost exclusive study of the social, rather than 
the legal historian.’ It is interesting, therefore, to find in National 
Assistance Board v. Wilkinson* the present Lord Chief Justice 
devoting a considerable part of his judgment to tracing the ancestry 
of sections 42 and 48 of the National Assistance Act, 1948, which 
are concerned with the hability of members of a family to maintain 
one another. In this short article it is proposed to recall the facts 
of that important case, to examine and expand the historical survey 
of the learned Lord Chief Justice, and to indicate some of the wider 
aspects of the liability imposed by the Act of 1948. 


THe Facts AND DECISION IN NATIONAL ASSISTANCE BOARD 
v. WILKINSON 


A special case was stated by the Durham justices on the inter- 
pretation of sections 42 and 48 of the Act of 1948. Section 42 (1) 
states: ‘ For the purposes of this Act—(a) a man shall be liable to 
maintain his wife and his children,* and (b) a woman shall be liable 
to maintain her husband and her children.” + Section 48 states: 
“* (1) Where assistance is given or applied for by reference 
to the requirements of any person ... the Board may make 
a complaint to the court against any other n who for the 
purposes of this Act is liable to mamtain the person assisted. 
“ (2) Ona complaint under this section the court shall have 
regard to all the circumstances and in particular to the resburces 
of the defendant, and may order the defendant to pay such sum, 
weekly or otherwise, as the court may consider appropriate.’’ 


1 In bke manner the French, ind oak sl asa lain speaking, now 
refer officially to the poor as les doonomiquement fab 
oe of the poor law by social historians include: Tovah Early one 
a Poor Reli 71900); Marshall, The hsh Poor in the 
i eee 8. and B. Webb, English Poor Law story ett 
Frasiment of Poverty in Cambridgeshire, 1507-1834; SYY, The 
edits History of Sickness and aa Benefit before and since the 


Puntan Revolution'’ (Bconomic History Review, Vol. XIII, pp. 4247; 
+ 11063) 9 see 185-60); Tate, Parish Chest (1951) pp. 187-280. 
]2 Q 


idea Said, i iep OP acta children of whom he is ad fa Ei 
"the putative father, and, in the case of a woman, her illegitimate 
5. (2). The term is limited, by s. HAC, Ho thote andar the age al 
sixteen years. 


110 


Marca 1955 LIABILITY TO MAINTAIN ONR’S FAMILY 111 


The facts of the case, as found by the justices, were that the wife 
had refused to join her husband in accommodation found by him, 
and upou his then ceasing to maintain her she had applied for 
assistance to the Board. Later two complaints were preferred by 
the Board against the husband, alleging that he was the husband 
of the wife, whom he was liable to maintain pursuant to section 42 
and by reference to whose requirements assistance had been given 
amounting to £26 18s. at the rate of £1 4s. 6d. a week, and to 
whom assistance continued to be given at that rate, and applying 
for a summons to be served upon him under section 48 to repay 
the sum of £26 18s., and to pay such sum, weekly or otherwise, as 
the court might consider appropriate. The justices found that the 
wife’s refusal to join her husband was unreasonable and held her 
to have deserted him. They did not accept the contention of the 
Board that the husband’s liability under section 42 was absolute, 
but considered that the wording of section 48 (2) enabled them to 
have regard to the conduct of the wife: in view of her conduct, the 
husband was not Hable to maintain her under sectibn 42; accord- 
ingly they dismissed the complaints. 

The Divisional Court (Lord Goddard C.J., Devlin and Gorman 
JJ.) unanimously upheld the decision of the justices despite the 
strenuous argument of counsel for the Board that section 42 
imposed upon the husband an absolute duty to maintain his wife, 
regardiess of her conduct, and that the contrary decisions given 

the previous Poor Law legislation must now be disregarded, 

the Act of 1948 having superseded such earlier lepislation. Counsel 
also argued that the reference to ‘‘all the circumstances ” in 
section 48 (2), upon which the justices had in part relied, related 
only to the circumstances of the defendant, in particular his 
financial position, and not to the matrimonial conduct of the wife, 
and therefore such circumstances were only relevant in determining 
the quantum, not the existence, of the liability of the husband. The 
court, however, felt itself still bound by the earlier cases, which 
clearly relieved a husband of his duty to support his wife-where she 
hed committed adultery or had deserted him, this immunity being 
permanent in the case of an adulterous wife,’ but only for the 
duration of the desertion in the case of the deserting wite.* Apply- 
ing the rule of construction in Minet v. Leman’ the court decided 
that no such sweeping change as counsel for the Board had 
advocated could have been intended by the legislature without 
* more explicit words than those to be found in seetion 42. For, as 


€ R. v. Flintan (1880) 1 B. & Ad. 297; Culley v. Cherman (1881) 7 Q.B.D. 89. 
© Jonss v. Guardians of Newtown and Llanidloes [1990] 8 K.B. 881; of. 
Flannagan V. Bishop Wearmouth Overseers (1857) 8 E. & B. 451, where 
a husband waa found not guilty of wilful refusal or neglect to maintain 
his wife under the Vagrancy Act, 1824, since he remained willing to support 
her after she, for good reason, had refused to continue Living with him. 
T (1855) 20 Beav. 260, 278. 
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Devlin J. expressed it, “It is a well-established principle of con- 
struction that a statute is not to be taken as effecting a funda- 
mental alteration of the general law unless it uses words that point 
unmistakably to that conclusion.’ In the present case the wife, 
by her refusal to live with her husband, was in a state of desertion 
throughout the period when she was receiving the assistance of the 
Board: the Board could not therefore recoup itself against the 
husband under section 48 nor obtain an order against him for 
future weekly payments under the second complaint. Certain 
observations in the unreported case of Aldritt v. Aldritt,* which 
tended to support the Board’s view, were considered to have been 
obiter. 


PREVIOUS LEGISLATION AND ADMINISTRATIVE PRACTICE 


Before arriving at this conclusion the learned Lord Chief Justice 
gave a valuable historical survey of the course of legislation 
creating the right of authorities giving poor relief to recover from a 
husband some amount for the maintenance of his wife. 

His Lordship begins this survey with the Poor Relief Act, 1601, 
which he describes as ‘‘ the Act which established the Poor Law.’’ 
Doubtless this statement is a deliberate simplification and, in so far 
as this Act did consolidate the previous law, it is unobjectionable. 
Historically, however, the statement may mislead: the Act of 1601 
was mainly a re-enactment of an Act of 1597, which itself marks the 
culmination of a series of statutes all concerned with various aspects 
of the- problem of the -poor,- in- particular, the -suppression -of 
vagrancy, the repression of mendicancy by the able-bodied, and the 
provision of relief and work for the impotent poor and workless: it 
was with this last remedial aspect that the 1597 Act was chiefly 
concerned. Moreover, the poor law ‘statutes of the sixteenth 
century were themselves partly copied from the regulations of 
municipalities, such as London and the larger towns, in which 
places the problem of beggary had become too acute to be left to 
be relieved by private almsgiving and the corporate charity of 
religious foundations.” The suppression of the monasteries in 
1586-89 made the problem a national one, for which a national 
system of relief administered by secular authorities had to be 


* June 12, 1961. 

* Geo Leonard, . oit., Ohap. DT. This ‘was not the only instance of 
the debt owed nations! egislation to local experiment: ‘‘ examples of 
the evolution of @ law of settlement, the use of certificates, the development® 
of an allowance system, the employment of paid overseers and the i 
of uniting parishes for the provision of workhouses, are all to be found 
in local records before their adoption et Westminster. (Marshall, “ The 
Old Poor Law, 1662-1795," Boonomto History Review, Vol. VIII, pp. 
88-47, at 88). ` Indeed it was almost an axiom of the poor law legislation 
throughout the period 1662-1795 that nothing was made legal by the authority 
of Parliament until it hed become an established practice in a considerable 
ge E (Marshall, The Hnglish Poor in the 18th Contary, 
P ) 
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organised. For this organisation the schemes already operating in 
the more energetic towns served as valuable examples. 
Section 6 of the Poor Relief Act, 1601, provided that 
“ the father and grandfather, and the mother and grand- 
mother, and the children, of every poor, old, blind, lame and 
impotent person, ... being of a sufficient ability, shall at their 
own charges relieve and maintain every such poor person, in 
- that manner and according to that rate, as by the justices of 
peace of that county, where such sufficient persons dwell, or 
the greater number of them, at their general quarter sessions 
shall be assessed; upon pain that every one of them shall for- 
ae twenty shillings for every month which they shall fail 
erein.” 


The corresponding section of the 1597 Act spoke only of “‘ parents ” 
and children, but a series of interpretative resolutions of the judges 
circulated between the two statutes contained a resolution that 
“ By this word parents is understoode a father or a grandfather, 
mother or grandmother, being persons able.” 1° Neither statute 
made any mention of the husband, since he was, and still is, at 
common law bound to maintain his wife: the wife’s remedy was, 
and is, her common law right to pledge his credit for necessaries.** 

The learned Lord Chief Justice observes that the 1601 Act did 
not provide for the parish overseers to recover the cost of any relief 
which they might give. While it is true that the statutes of 1597 
and 1601 do not, ewpressis verbis, make any-such provision, there 
is evidence that it was the practice of the justices at quarter 
sessions, upon complaint, to order a defaulting relative not only to 
maintain the poor person for the future, this order to maintain 
sometimes being quantified into a certain periodical sum, but also 
to repay money already expended by the overseers. An instance 
of this which occurs in the West Riding Sessions Records deserves 
citation in extenso— 

‘‘ Forasmuch as this Court is informed upon oath that one 
Issabell Taylor of Roust’ within the parish of Gigleswicke, 
widowe, refuseth and denyeth to maintaine and provide for 
Roger Lupton and Issabell Lupton, two of her grandchildren, 
soe that they are like to become chargeable unto the inhabi- 
tantes of the parish of Tatam, in the county of Lancaster, 
where they are now settled, shee the said Issabell Taylor beinge 
of good abillitie and sufficiencie, ORDERED that the said 
Roger Lupton and Issabell Lupton shall be remainded and 
sent from Tatam unto the said bell Taylor at Roust’, and 


Bae cdma op. cit., pp. 184-8. 8. ich kis BOT Ait aseni hayo been 

as inelading great -grandparents: thus, West Riding Sessions 

ple n ortas (Yor Archasologics! pai Record Series), p. 257 

(eet against a great-grandfather and two grandfathers for them to mein- 

‘ younge children,'’ one child being placed at the charge of each). 

11 res interestin EE recent exemple is J. N. Nabarro & Sons v. Kennedy [1954] 

8 W.L R. where the costs mcurred by a wife ın proceed under the 

Married Women's Property Act, 1882, s. 17, were recoverable from the 
husband as being necessaries for which his credit could be pledged. 


Vor. 18 8 
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there to be provided for and maintained by her, the said 
Issabell, as the lawe in that case hath appoynted, which iff 
the said Issabell Taylor shall refuse to performe then, upon 
complaint made to any of his Majesty’s justices of peace, then 
the penaltie of the lawe in that case provided to be ymposed 
upon her, and it is further ordered that the said Issabell Taylor 
shall pay unto G. W. and J. E., being overseeres of the 
parish of Tatam, the summe of xl s. for their charges, expended 
in perenne: and provideinge fpr the said children since 
the death of John Lupton, their father, and in prosecucon 
against the said Issa Taylor, or, upon complaint to any 
of his Majesty’s justices of peace, shee to be taken bound 
to answeare the premisses the next sessions.” P 


From this clear instance of an order for arrears it would ‘not seem 
unreasonable to infer the existence of a general practice for such 
orders to be made. A defaulting relative would also, of course, be 
subject to the statutory penalty—‘‘the penaltie of the lawe in 
that case provided ” referred to in the above record. Often, how- 
ever, neither the penalty nor a justices’ order for arrears or future 
payments could be invoked, because section 6 only imposed the 
obligation to maintain on those “‘ of sufficient ability ” to support 
it: the family at this period was very much an economic and 
social unit, in which, if one member were in need of relief, the 
other members were likely to be in equal need themselves and 
so outside the terms of the section.” 


It was’ not until over two centuries later that stronger criminal 
sanctions were introduced against a person who wilfully refused or 
neglected to maintain his or her family. By section 8 of the 
Vagrancy Act, 1834, such a person might tread the rake’s progress 
from ‘‘idle and disorderly person,” through “‘ rogue and vaga- 
bond,” to ‘‘ incorrigible rogue ° upon a third offence.** 


and p. 1 
eae of an “ olde widowe '’), am i 
to my colleague Mr, G. O. F. Forster, Knoop Research Fallow in Hoonomic 
History in the University of Sheffield. 

18 This would be less true of the ‘‘illegitimate family ’’; thus, under the 
statutes relating to bastardy, maintenance orders were made 
against the putative fathers of bastard paupers. And in the eighteenth 
century ‘‘a special activity of the eslous parish officer was his attempt 
to indemnify ths ish at the cost of private individuals for the expense 
of maintaining icular al This activity was practically confined 
to the case of illegitimate dren, the family connections of ordinary 
paupers being usually themselves too nearly destitute to be worth aioe 

for contribution towards their support "': Webb, Enghsh 
ernment, English Poor Law History, I: "The Old Law," 
p. 308. 

- 14 This tmptych of yillainy originated in the Statute 18 Geo. 9, o 94. The 

National Assistance Act, 1048, s. 51, now replaces this provision of the Act 

of 1824. Í 
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By the nineteenth century,!" however, the parish administration, 
costly and inefficient at its best, was breaking down; the increasing 
poverty was but inadequately relieved,’* while the poor rates soared 
ever higher. The long-needed reform of the poor law by the Poor 
Law Amendment Act, 1884, to which the learned Lord Chief Justice 
next proceeds, shifted its administration from the overseers of the 
poor of the individual parish to Boards of Guardians for the 
“ Unions ” into which parishes were to be grouped by that Act, 
the whole country being centrally controlled by the Poor Law Com- 
missioners in London. This process had already been foreshadowed 
in the Workhouse Test Act of 1722, which gave to parishes a permis- 
sive right to combine for the erection of workhouses; but the Act of 
1884 compelled, not permitted, and related to the whole field of 
poor relief, not merely to workhouse erection.” It marked a new 
approach to the problem of the poor with the introduction of 
larger units administering more efficient, more humane relief. 

It was the Poor Law Amendment Act, 1850, which first allowed 
the cost of maintaining a wife out of public funds to be recoverable 
from the husband by an order of the court, but only in the special 
case of a lunatic wife being maintained in an asylum or registered 
hospital at the charge of the Union.** A general statutory liability 
to maintain a wife was not imposed until the Poor Law Act, 1927, 
although the Poor Law Amendment Act, 1868, impliedly recognised 
the common law liability by section 88, which laid down that 
“when a married woman requires relief without her husband ”’ 
the guardians of the Union or the overseers of the parish to which 


18 Of poor law in the eighteenth century the learned Lord Chief Justice makes 
no mention. This is not surprising, for the period from the Restoration up 
to the end of the eighteenth century is indeed a dark one in the histo 
of nei epee se relief. The paternalism of the Tudor and early Stuart period, 
when the Prvy Council effectively controlled the administration of relet by 
orders to the justices of the peace enforceable in its special courts, garo 
laco after the Puritan Revolution to a period of ‘‘ parochial laisses-faire."’ 
The Act of Settlement, 1682, was in pert :responmble for the maladministration 
of this period. This Act clung to the parish as the unit of poor law admunis- 
tration, but sought to define the diet atria af the individual parsh by 
the doctrine of settlement: by complicated and artificial rules of this and 
later statutes every person was deemed to be settled in a certain parish, 


which was then to be le for his or her relief. This doctrine was 
counterbalanced by the doctrine of removal: a parish might shift its respon- 
sibility for such as were not settled there by removing them outside 


its boundaries, with consequent saving to the parish rate payers. Throughout 

the eighteenth century quarter sessions were much occupied with inter- 

SEN litigation concerning settlement and removal. See Marshall, The 

k nglish Poor in the 18th whith A ele 
16 Hences the phenomenal growth of Friendly Societies in the late eighteenth and 
early nineteenth centuries as a form of self-help and mutual insurance: see 

: op. oit., pp. 142 et seg. 

17 W uses, modelled on the London Bridewell and erected in in 
numbers after 1722, were intended as places where the could be set 
on work, the fallacious belief persisting that they could be employed at a 
profit. en later in the cen the fallacy was ised, conditions in 
workhouses deteriorated so that became ‘‘a parish bugbear to frighten 
distress from applying for relief '’: see Marshall: op ott, pp. 140 et passim. 

18 Poor Law Amendment Act, 1850, s. 5. 
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she-became chargeable might apply to the justices to require the 
husband to show cause why an order should not be made upon 
him to maintain his wife, and the justices, ‘‘ after a consideration 
of the circumstances of the case,” could make such order as they 
thought proper. No mention is yet made of any corresponding 
obligation of the wife to maintain-her indigent husband. Two years 
later, however, by section 18 of the Married Women’s Property 
Act, 1870, a married woman having separate property was made 
hable to the parish for the maintenance of her husband. 

The Poor Law Act, 1927, in consolidating the previous law, 
expressly stated in section 41 (1): 

“It shall be the duty of the father, grandfather, mother, 
grandmother, husband or child of a poor, old, blind, lame 
and impotent person, or other person not able to work, if 
possessed of sufficient means, to relieve and maintain such 
person.’’ 

The addition of the husband to the relatives mentioned in the 
Act of 1601 is noteworthy. The statutory liability of a married 
woman with separate property to maintain her husband was 
repeated in section 41 (4). After poor law administration had 
been transferred to county and county borough councils by the 
Local Government Act, 1929, the Poor Law Act, 1980, repealed 
the Act of 1927 but repeated the provisions of section 41 (1) 
and (4).** 


LIABILITY TO MAINTAIN UNDER THE NATIONAL Assistance Act, 1948 


There the matter rested until the National Assistance Act, 1948, 
replaced the old Poor Law and made the relief of the needy a 
national responsibility to be financed out of national, not local, 
funds and to be administered by a national Assistance Board in 
place of the local Assistance Boards set up in 1980. The Act of 
1948 has now removed the obligation of children towards their 
parents in the matter of maintenance as well as that owed by or 
to grandparents. It reaffrms, however, the statutory obhgation 
of parents towards their children, and that of the wife to support 
her husband, but the latter obligation is now imposed irrespective 
of whether the wife has property of her own or not.” 

The obligation in respect of children is not, of course, new, 
but had been imposed by the earlier poor law statutes, thus filling 
a surprising gap in the common law. But the widening of the 
new statutory lability of the wife for the support of her husband 
is a revolutionary piece of legislation without warrant in previous 
poor law or common law: it marks indeed a further step towards 
that complete equality of the sexes before the law which has 


19 Poor Law Act, 1980, s. 14 (1) and (4). Law Beton (Married Women and 
radon Act, 1985, 2nd ed., substituted ‘‘ property '’ for ‘‘ separate 


ey in s. 14 (4). 
20 National Assistance Act, 1048, s. 42 (1) aited above. 
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characterised much of the legal development of the last century. 
The old common law liability of the husband towards his wife is 
now statutory, but it still remains subject to the former common 
law qualifications where the wife is adulterous or in desertion: the 
case of National Assistance Board v. Wilkinson so decides in its 
rejection of the argument that section 42 (1) imposes an absolute 
liability. But one can only conjecture whether these same 
qualifications will be applied, mutatis mutandis, where the wife 
fails in her statutory duty to support her indigent and erring 
husband. If, as Devlin J. says in his judgment in Wilkinson’s 
case, ‘It would be unjust if a husband were compelled to support 
_ @ wife in open and admitted adultery,” then equally a wife should 

not be compelled to support an adulterous husband. For the wife, 
however, no appeal to earlier case law is possible, save by way 
of analogy, to support any qualification on what appears in the 
statute to be her absolute liability. In Wilkinson’s case counsel 
for the husband indicated this problem, and the learned Lord - 
Chief Justice considered it impossible that Parliament intended 
the section in question to impose an absolute liability on either 
the husband or the wife.2" Again, even if this argument be granted, 
to what extent is the parental liability to support children an 
absolute one? If a child persistently refused to live with its 
parents and as a result became in need of national assistance, 
conld the Board recover the amount of the assistance given from 
the parents, notwithstanding their readiness to provide the child 
with a homer™ If, as the Durham justices thought (and the 
Lord Chief Justice approved their thoughts in this), the court may 
take into consideration the conduct of the wife in refusing to join 
her husband when they are deliberating whether to make an order 
under section 48, similar conduct by the assisted child might well 
be relevant when an order was sought by the Board against the 
parents. But this part of the justices’ reasoning, though not 
disapproved of by the Divisional Court, must be considered obiter 
in Wilktnson’s case, as their main contention—that the liability 
of the husband under section 42 (1) is still subject to the old 
qualifications—was sufficient to dispose of the case in the opinion 
of the Divisional Court. 


21 At 609; cf. similar reasoning in Taylor v. Perry 951] 2 K.B. 449, where 
is was considered impossible to hold that by an alteration of the Poor Lew 
under the Act of 1948 the whole of the law relating to bastardy had been 
altered. 

23 No question of the lisbility of the husband for the maiftenance of his children 
arose in Wilkinson's case since the report states that the husband continued 


ony child, who remained in her custody. But it seems certain that, if no 


assistance from the husband, even though the wife were in desertion: the 
child would not have been identified with its deserting mother so as to 
lose its own independent statutory right of pi S The Board appears to take 
this view: ses Report of National Assistance for 1982 ( 8000). 
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The statutory obligations which section 42 places on members of 
the family are the more likely to be the subject of future litigation 
because of the general right to recoup itself which section 48 confers 
upon the National Assistance Board. If members of the family 
eschew court action to uphold their rights, the Board for its part 
can hardly shirk its duty of compelling the private pocket to 
reimburse the public purse: section 48, by a kind of statutory 
subrogation, provides the means so to compel, and Wiulkinson’s 
case suggests that the Board intends to use it. 

The later case of National Assistance Board v. Prisk ® provides 
an instance. Here a married woman, living apart from her husband 
by consent and receiving an inadequate sum by way of maintenance 
under the separation agreement, was assisted by the Board. The 
West Penwith justices dismissed two complaints of the Board who 
sought an order against the husband both for repayment of the 
assistance already given and for payment of weekly sums in the 
future. The Divisional Court (Lord Goddard C.J., Byrne and 
Parker JJ.) held in favour of the Board, since here, unlike in 
Wulkinson’s case, the wife had not committed any matrimonial 
offence: the husband was still under his common law duty to main- 
tain his wife, notwithstanding the separation agreement,™ and his 
statutory duty under section 42 was only defeasible by the same 
defences as were open to him at common law. 

A practical difficulty, however, in the way of such action by the 
Board is that it is often umable to trace the relative liable. More- 
over, from a-perusal of the reports of the Board (issued annually 
since 1948 ¥) it seems that the Board’s policy is only to invoke 
section 48 where the wife will not herself bring normal maintenance 
proceedings against her husband, a course which the Board always 
advises-and encourages her to undertake: in 1952, for example, the 
Board brought complaints under section 48 in only 42 cases. On : 
the other hand, the number of prosecutions against husbands under 
section 51 for persistent refusal or neglect to maintain their wives 
and children has risen from 5 in 1948 to 212 in 1958.7* The Board’s 
reports mention no case of a complaint under section 48 or a 
prosecution under section 51 being brought against anyone except a 
husband. 

In conclusion, one may observe that the liability to maintain 
which the National Assistance Act, 1948, now imposes on the 
husband and the ma in respect of each other and their children is 


a3 [1954] 1 All E.R. 448. 
m owog Tulp v. Talp [1951] P. 878; Dowell v. Dowell [1982] 2 All B.R. 


a E E E E 

236 A recent example is briefly reported in The Manohester Guardian, December 
14, 1964, where, on sorbet) wea rae of neglecting to maintain himself, 
his wife, and his three defendant was sentenced to a total of 
six months’ imprisonment. 
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but the counterpart inter vivos of that statutory liability to pro- 
vide for one’s dependants after death by which the Inheritance 
(Family Provision) Act, 1988, has qualified the testamentary 
freedom of the common law.™ Neither statute makes any distinc- 
tion between the sexes in the matter of liability; but just as the 
courts have been slow to accede to applications under the 1988 Act 
against the estate of a female deceased,** so the policy of the Board 
may be averse to pressing home the statutory liability of the wife 
to maintain her husband and children in the rare cases where com- 
pulsion is necessary and possible. 
L. Nevo Brown.* | 





a7 But ‘' dependants ” include (inter alie) sons up to the age of twenty-one and 
daughters until marrage, so that the post-obit liability under the 1938 Act 
is wider than that inter vivos under the 1948 Act, bi = term ‘‘ children "' 
ee ae a ee ee (s. 64 

19 Bee Ro Sylvester [1041] Ch. 87; seek Styler a} AN 887. 
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TRUSTS OF IMPERFECT OBLIGATION 


THE PROBLEMATIC DECISION 


In Re Astor’s Settlement Trusts + the shares of the company owning 
The Observer newspaper were settled upon trust to apply the 
income, which should arise from the shares during a period within 
the perpetuity rule, towards such scheduled purposes as the settlors 
should direct, and, on the determination of such period, to hold 
capital and income upon certain residuary trusts in favour of 
objects at present unascertainable. Any interests which the settlors 
might have thereafter retained by resulting trusts through un- 
certainty were settled, by a second settlement, upon charitable 
trusts. It was common ground that the scheduled objects in the first 
settlement were not charitable, and on originating summons it was 
claimed by the trustees of the second settlement, and by the 
Attorney-General for the charities, that the trusts of the first settle- 
ment failed for uncertainty and through the non-existence of a 
cestui que trust to enforce them. Roxburgh J. held that the trusts, 
not being charitable, failed for uncertainty, so that there was a 
resulting trust under the second settlement. On this point the case 
is unexceptionable, but the learned judge also decided the case upon 
the prior ground that trusts of imperfect obligation are mvalid. The 
upshot of the caseis therefore that an arrangement is not a trust if 
it cannot be the subject of litigation to enforce it. This is on the 
ground that, as the system of rghts known as a ‘‘ trust ” is not a 
creature of statute or of the common law, but is the product only of 
the extraordinary jurisdiction of the Chancellor, no arrangement can 
be called a “‘ trust ’’ unless it can. be brought before the purview of 
the Chancellor or of his judicial heirs and successors. A trust is a 
confidence protected by equity. An arrangement of confidence, 
without a cestui que trust who can ensure that protection, is an 
arrangement of confidence not protected by equity, and thus, so it 
is said, outside the very definition of a trust. Whilst, however, there 
have been dicta bearing somewhat obliquely on this point before, 
the first principle of whether or not there must always be an 
available cestut que trust had never before received such direct 
pronouncement. It is the purpose of this article to inquire into 
whether this pronbuncement can be supported from the learning on 
this question which existed before it. 


CASES IN SUPPORT 
Superficial authority in plenty can be found to support the proposi- 
tion that if a trust cannot be enforced it cannot be recognised. A 


1 [1952] 1 Ch. 584. 
120 
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century and a half ago, in Morrice v. Bishop of Durham,’ Lord 
Chancellor Eldon said, at 589: 

‘‘ As it is a maxim, that the execution of a trust shall be 
under the control of the court, it must be of such a nature, that 
it can be under their control . . . a trust therefore, which, in 
case of maladministration could be reformed; and a due 
administration directed; and then, unless the subject and the 
abjects can be ascertained upon principles familiar in other 
cases, it must be decided that the court can neither reform 
maladministration, nor direct a due administration.’’ 


To Lord Eldon, therefore, it could be said, it was axiomatic that 
“the execution of a trust be under the control of the court.” 
Similarly in Bowman v. Secular Society, Ltd.,? Lord Parker said: 
“ A trust to be valid must be for the benefit of individuals 

. .. or it must be in that class of gifts for the benefit of the 
public which the courts in this country recognise as charitable.” 


To Lord Parker, then, it could be said that it was a rule that f 
there was no one to commence litigation, whether a specific cestus 
que trust or, if none, the Attorney-General, there could not be a 
valid trust. Thus it would follow that where a beneficiary was both 
‘unspecified and outside the scope of that class of unspecified 
objects on whose behalf the Attorney-General would intervene, i.e., 
an unspecified uncharitable object, then the trust fails for want of a 
cestui que trust. In recent years, Also, Harman J. had said, in Re 
Wood‘: 
< There is an earlier obstacle which is fatal to the validity of 
this bequest, namely, that a gift on trust must have a cestut 
Hed trust, and there being here no cestui que trust the gift must 


This formidable authority repays a deeper inspection. The issue in 
Morrice v. Bishop of Durham was the effect of a gift to ‘* such 
objects of benevolence and liberality as the trustee in his own dis- 
cretion shall most approve.” There is no difficulty today in stating 
quite categorically that such a gift is not a charitable bequest and 
accordingly fails for uncertainty of objects. In that light Lord 
Eldon’s remarks take on a different character. The decision is 
simply that, as no one can say exactly what ‘‘ benevolence ”’ or 
‘¢ liberality ’’ constitute, no one can say either whether any payment 
out of the trust funds is or is not a payment to an object of the 
trust. In these circumstances the court is unable to control ‘ts 
administration. The existence of a trustee’se discretion is not 
generally regarded as removing the difficulty. The discretion must 
be exercised in a fiduciary manner and the propriety of any exercise 
of it must therefore be measurable. This is impossible if the scope 


3 10 Ves. 521. 
s [1917] A.C. 406, at p. 441. 
4 [1940] Ch. 498, at p. 501 
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of the trust is indefinable. From this it emerges that it is not unen- 
forceability for its own sake, but unenforceability for uncertainty 
which renders the trust invalid. As Lord Eldon says in the passage 
from his judgment quoted, ‘‘ unless the subject and the objects can 
be ascertained upon principles familiar in other cases.” In Re 
Macduff,* Lindley L.J. expressly quoted the passage above referred 
to and explained it, ‘‘ Therefore, when we are dealing with general 
words, we must consider whether there is such an indication of pur- 
pose or of trust that the court if called upon to execute it can see 
what it has to do.” We must consider, it will be seen, not *‘ whether 
the court can be called upon to execute it,” but ‘‘ whether the 
court if called upon to execute it can see what it has to do.” That is 
an issue of certainty not of enforceability. Similarly further on in 
Morrice v. Bishop of Durham, Lord Eldon said,’ “‘ the testator has 
expressly said, it is a trust, and the trustee consequently takes, not 
for his own benefit, but for purposes not sufficiently ‘defined to be 
controlled and managed by this court.” Further support for this 
view is also to be found in Thomson v. Shakespeare." 

The issue in Bowman’s case * was the validity of a bequest to 
the Secular Society, Ltd., and the problem before the House was 
whether the Society was illegal or not. However, purely by way of 
" obiter dicta, Lord Parker discussed the question of whether or not a 
trust for the objects of the Society would have been valid. 

On this he was of opinion that the objects would have failed for 
uncertainty and could not have been saved in this respect by the 
. lifebelt of charity, for whatever else they were the objects were not 
charitable. It is in the portion of his judgment dealing with the issue 
of certainty that one comes across the statement, above quoted, 
that a trust to be vahd must be for the benefit of individuals or be 
charitable. As Lord Parker is most clearly dealing not with unen- 
forceability but with uncertainty, one can only find it most difficul 
to resist the temptation to equate ‘‘ individuals ” with ‘“‘ ascertain- 
ables.” What Lord Parker meant, in context, is, it is submitted, 
that if a trust is to be valid it must be for something specific or 
something charitable. The issue of enforceability appears nowhere 
in Bowman’s case or in Lord Parker’s judgment and the term 
‘“ individuals ”? cannot be limited to human beneficiaries in this 
context, especially if that term is directed to the question of 
certainty. A gravestone, or 4 monument, or a hospital bed cannot 
be said to be individual persons, but they are certainly individual 
things and they are certainly ascertainable. Lord Parker’s thesis 
appears to be only that a gift to the Society on trust for its objects 
would be void, because a trust to be valid must be certain or 


5 [1906] 3 Ch. 465l, at p. 468. 
© At 543. 

T Johns. 612, at 617, 618. 

3 [1917] A.C. 408. 
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charitable. He does not concern himself here at all with the 
problem raised by the absence of an available litigant. 

We are left with Re Wood.” There the testatrix had taken 
advantage of a practice of the B.B.C., whereby they chose each 
week a different philanthropic society and allotted time for a broad- 
cast appeal in its favour. It was the intention of the testatrix that 
whatever cause was the subject of such an appeal in any particular 
week should that week receive a fixed donation from her trustees. 
To that end she bequeathed a sum of money to her trustees, to be 
invested by them in such a manner that a fixed annual income would 
be available to cover the donations. The issue in the case was the 
validity of this bequest, and it was declared invalid because the 
causes for which the appeals were made were not necessarily charit- 
able in the legal sense. As Harman J. says,*® the gift 

‘Cig wholly uncertain and has no object, no cestui que trust, 
which is either certain or can be made certain by the directions 
which the testatrix has given. It can only be made certain by 
the decision of some third party. That is a delegation of testa- 
mentary power.” 
It can be seen that it was not the absence of a litigant which caused 
the trouble in this case, but rather the fact that it was not possible 
to tell from the will what the objects of the bequest were. It is only 
in the case of a charitable bequest that the objects of the bequest 
may be narrowed into what the law regards as certainty otherwise 
than by the testator in due conformity with the Wills Act, 1887.** 

We are really again in the dark forests of uncertainty, because 
“ A testator cannot simply say: ‘I give part of my estate to the 
B.B.C. if and when they shall decide on any Sunday during the 
next twenty-one years to issue an appeal on behalf of some cause or 
other and I am willing to leave to them the entire discretion as to 
which cause it is.’ °” That is why “‘ there is no cestui que trust here, 
and the gift must fail on that ground.” => There is, of course, no 
objection to a perfectly general power '*—and, therefore, an un- 
certain trust of income could be saved by a gift over transforming 


® [1949] Ch. 498. 

10 At p. 502. 

11 Tt is interesting to compare Re Wood with Re Ogden [1988] Ch. 678, 
which was a case of a gift to be distributed in trustee's discretion 
among ‘' federations, associations or bodies in the United Kingdom "’ formed 
for “the promotion of Liberal principles in politics." The trustee’s dis- 
cretion was sufficient to narrow down the possible objects of the gift into 
certainty, because some indication of the testator’s intention, beyond s 
general desire to ‘‘do good, had been shown, and sufficient eet | 
as to the ultimate objects existed therefore on the face of the will i : 
Further, the trustee's affidavit showed that he could ascertain all the 

ible bodies from amongst whom the selection ee ee The 
egree of certainty with which the identity of the beneficiary can be ascer- 
tained from the will is the bass of the valdity of the discretionary trust 
also. 

12 Per Harman J., at p. 501. 

13 sepa there any objection to such a power onder the Wills Act, 1887, 
see s. 10. 
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the uncertam trust into a certain power in which, if no direction 
under the power is made, the intermediate income which has not 
been allocated to the purpose objects goes to a specific beneficiary." 

It would not be accurate to leave Re Wood here. Unlike Lord 
Eldon and Lord Parker, Harman J. did quite plainly show that he 
also had in mind the point that even a certain object, which could 
not enforce its equity, was an insufficient object-to constitute a 
valid trust. In dealing with the Irish case of Re Kelly,* which was 
a bequest for the maintenance of certain dogs for twenty-one years 
and which had been held valid, Harman J. pointed out that the 
case was confined to the issue of perpetuities. He drew attention to 
the fact that the judge therein ‘“‘ quite plainly hinted that a dog 
could not be a cestut que trust. There was not a cestui que trust, 
and if that point had been taken the gift must have failed.” What- 
ever the nature and quality of the Irish judge’s hints to this effect, 
there can be little doubt about the nature and quality of Harman 
J.’s contribution to this end. On the issue of whether or not a dog 
can be a beneficiary, the hints in Re Kelly are opposed by the ratio 
decidendi of Re Dean,'* of which more will be said later, where a 
gift to certain horses and hounds was held to be valid. However, 
Harman J. assumes—though as obiter—that the gift would be 
invalid if it were unenforceable. 

Apart then from obiter dicta in Re Wood, it appears to be an 
over-simplification to assume that where there is no person or 
charity named as the object of the gift, there is no valid gift. From 
the examination of the authorities in favour of this proposition, it 
appears that the invalidity springs only from the vagueness of the 
form which such bequests usually take. The trap of uncertainty 
is continually being met with in any discussion of void bequests and 
a closer look at the matter is necessary. Certainty is in law a god 
demanding constant sacrifices. It has two faces; the first is where 
the objects of the trust are too vague for the court to decide whether 
any given payment of trust money is right or wrong, because, not 
knowing the objects of the trust, the court cannot say whether the 
object benefiting by the payment in question is an object of the 
trust or not. This difficulty can be overcome where the vague 
objects constitute a ‘‘ charity ’’ as the law understands that term. 
Subject to the second form of uncertainty, the widest possible 
terminology and the vaguest indication of a testator’s wishes will 
suffice in the case of a charitable trust—*‘ for such charitable pur- 
poses as my trustees shall think ft,” “for the furtherance of, 
religious and mental improvement,” and even for ‘‘ my country 
England.” | But the freedom accorded to charitable bequests must 


14 See Re Park [1989] 1 Ch. 580. 

15 [1982] I.B. 255. 18 41 Ch.D. 559. 
17 See Mule v. Farmer (1815) 1 Mer. 55; Re Sooworoft [18906] 2 Ch. 688— 
stall held to be charitable even though the testator hed given j 
to such an '' uncharitable °’ thought as R scppression of intoxican Sipe 

the chauvinistic: Re Smith [1989] 1 Ch. 158 
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not degenerate into such an anarchy of words that there is no longer 
a charitable bequest. This is the second face. Consequently, a 
gift “ for such charitable or benevolent purposes as my trustees shall 
think fit,” is so wide that it embraces objects of benevolence, and 
these are not composed exclusively of objects charitable in the legal 
sense—see Att.-Gen. for New Zealand v. Brown."* Similarly a gift 
‘c for the happiness of mankind ” or for “‘ patriotic purposes ” ** is 
too uncertain to be charitable, and, not being charitable, fails for 
uncertainty. As we have seen, it is uncertamty of objects which is 

constantly invalidating trusts, and not the inability of such objects 
to enforce such equitable rights under the trust as ey might have 
had were they capable of adequate definition. 


CASES TO THE CONTRARY 


The doubtful nature of the authority in favour of the decision in the 
Astor case * has now been seen. If correct, the case would mean 
that even assuming the draftsman had overcome the long arm of 
uncertainty and the entwining web of perpetuity, the gift would 
still fail if the Court of Chancery could not be invoked by the 
beneficiary. Certainly there is little doubt but that the Astor case 
was rightly decided. The non-charitable objects of the trust clearly 
failed for uncertainty. But suppose that the scheduled objects had 
been certain? Here the second and more doubtful aspect of the 
Astor case becomes relevant. The authorities which stand against 
that second part of the case, dealing with this question of enforce- 
ability, will now be examined. In Re Dean * the court had upheld 
a trust in respect of an annual sum of £750 for the maintenance of 
‘ my eight horses and ponies (excluding carthorses) at Littledown 
and also my hounds in the kennels there,” and for the maintenance 
of ‘* the stables, kennels, and buildings now inhabited by the said 
animals in such condition of repair as my trustees may deem fit.” 
There can be no doubt that such a bequest was neither for the 
benefit of any human person nor charitable, but the trust was in 
favour of specified individual animals and, the objects being certain, 
there was a valid trust, even though one could hardly expect the 
beneficiaries to go to law. North J. said quite categorically,” 

c It is said that there is no cestui que trust who can enforce 
the trust, and that the court will not recognise a trust unless it 
is capable of being enforced by someone. 1 do not assent to that 
view. 

and again”: 
“Jf aich persons could not enforce the trust, still it cannot 


17] A.C. 898. 
‘i rown v. Yeall, Reg.Lib.A. 1790, fol. 570: note (8) to 7 Ves. 85; Att.-Gon. 
v. National Provincial ¢ Union Bank of England, Lid. [1924] A.O. 262 
20 [1952] 1 Ch. 584. 
31 41 Ch.D. 583. 
323 At p. 556. 
23 At p. 557 
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be said that the trust must fail because there is no one who can 
actively enforce it.” 
Roxburgh J., faced with this decision in the Astor case, said of it *: 
“ North J. did undoubtedly uphold the particular directions, 
whether or not they could be ‘ actively enforced.’ But putting 
it at its highest, he merely held that there were certain classes 
of trusts, of which this was one, in which that objection was not 
fatal. e did not suggest that it was not generally fatal out- 
side the realms of charity.”’ 
Whatever may be thought of the particularity or otherwise of North 
J.’s remarks (and the mere choice of examples does not necessarily 
limit the expounded proposition to the examples chosen to illustrate 
it), Roxburgh J. does not at this point indicate what are the bounds 
of the ““ certain classes of trusts ” where the absence of an available 
litigant is not fatal. Later,” the learned judge treats the Re Dean 
class of trusts as “‘ anomalous,” and indicates agreement with Sir 
Arthur Underhill’s statement ‘‘ that they may be concessions to 
human weakness or sentiment (see Law of Trusts, 8th ed., p. 
79 **).”” The promptings behind the rule may be many and varied, 
but it is respectfully submitted that a much more solid boundary to 
the *‘ certain classes of trusts ”? would be the borderline between the 
certain and the uncertain object. In this way invalidity may be 
. based upon uncertainty, and the introduction of sophistries as to 
enforceability and the clear effect of Re Dean is avoided. 

’ Roxburgh J. proceeds to deal in the Astor case with no less than 
five cases in support of Re Dean,™ where the courts upheld certain 
but unenforceable trusts as valid. This does not exhaust the list; 
there is the Re Chardon ** group for the upkeep of graves, there are 
Adnam v. Cole,” Trimmer v. Danby,” Masters v. Masters ** and 


a4 At p. 44. 

a5 At p. 54T. 

3¢ But Underhill treats this class of trusts as quite valid, and thé suggestion 
as to human weakness arises in an effort to distmguish these trusts from 
capricious truste—see, 6.g., Brown v. Burdett ( 21 Ch.D. 667, where 
X devised Blackacre to trustees to seal up the for 20 years, and 
then to convey the same to Y for life remainder to Z in fee. Bacon V.-C. 


the whole community has an interest in due use of private wealth 
and set their faces against ite waste. Hence the Perpetuity and Inalien- 
ability Rules, and see the jicsment of Bacon Y.-C. in the case, at p. 678 
"I think I must ‘unseal’ t useless, undisposed-of property.” tf this 
case is not one of enforceability, Underhill need not explain it, or, at least, 
in order to do so*he need not limit the general manner in whioh he treats 
unenforceable trusts as being valid. 

a7 Pettingall v. Pettingall, 11 L.J.Ch. 176—(Quaere perpetuities here): Mitford 
V. Reynolds, 16 Sim. 108—(a case brought repeatedly before the courts 
and the Lord Seer Pirbright v. Salwey [1806] W.N. 86; Re Hooper 
[1982] 1 Ch. 88; and Re Thompson [1984] bn 842 (the fox-hunting case). 

a6 Ti Ch. 464. 

ae 

se 25 LJ.Ch. 424. 

311 P.Wms. 421. 
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Musset v. Bingle °*—four more monument cases—and there appear 
to be other cases where the unenforceable trust has either been 
admitted as valid, or assumed as such by the court whilst argument 
was directed to quite other ends.” 

The views of the jurists also seem on balance to favour the 
validity of the trust of imperfect obligation. Though Gray ** is in 
support of the view that unenforceable trusts are void, his argument 
is based on Morrice v. Bishop of Durham, and the doubtful nature 
of that case as an authority for the proposition advanced by him has 
been discussed above. The cases to the contrary are regarded as 
exceptions or bad law, but his lst of exceptions is so long and 
detailed as to lead one to doubt what is exception and what is rule. 
D. C. Potter ** supports the opposite view to that taken by Gray, 
and, whilst disagreeing with Mr. Potter m his attempt to equate 
discretionary and unenforceable trusts, the present writer respect- 
fully agrees with the conclusion reached by him,’* that the argument 
' for the validity of unenforceable trusts is ‘‘ worth pressing in those 
cases ‘where a testator has made his meaning perfectly clear, but 
has named no person to be beneficiary, and has not framed the gift go 
as to be charitable.” Professor Glanville Williams also supports 
this view of the problem,”’ and extends his argument to some classes 
of uncertain trusts, also. Dr. Kiralfy ** says of unenforceable 
trusts : 

“The law has seen fit to permit a testator to direct the 
application of the income of his property by his executors or 
trustees to some sufficiently defined purpose, provided it is 
limited to the period allowed by the rule against perpetuities.”’ 


(The emphasis is that of the present writer.) Dr. Kiralfy regards 
the unenforceable trust as more in the nature of a power, but makes 
no dispute as to its validity. Finally, Mr. Hart °° also supports the 
validity of unenforceable trusts, concluding *° that: 
‘ The law has now reached a stage in which a non-charitable 
purpose trust may be good though there are no ascertained 
individuals capable of enforcing its execution,” 


33 a W.N. 170. 
y mS le Re Cleveland seme d Philosophical G ai Oe Land 


K he 7; Re Moore | 8 988; Re Karits [1895] 2 Qh. 
0; Re Dinani [1914] 2 Ri Pree [1948] Ch. 442; Trustees of 
the Bnitish Museum v. 2 8. 604; Thomson v ‘Shakespeare, 


1 De G.F. k J. 899, E Meliiok v. President and Guardians 
of the Asylum, Jacob 180 lso Re Prevost [1980] 2 Ch. 888—gift 
to general purposes of unincorporated voluntary society, held valid even 
° though the society Be not charitable The gift to the society’ may, 
however, have been a fa to its members individually in this case—see 
infra in this article for e fuller discussion of this point. 
34 15 Harv.Lew Review 509 


36 At p. 425. 

37 4 M.L R. 2. 

38 14 Cony (8. 874. 
3° 58 L. . %. 


40 At p- 
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THe CASES To THE CONTRARY DISTINGUISHED AND OBJECTIONS 
TO THAT DISTINCTION 


As a result of such a phalanx of authority, one would have thought 
that a trust, within the perpetuity rule and for a certain, though 
unenforceable, object, was clearly valid. The cases in favour of 
this proposition, however, wtre distinguished by Roxburgh J. in 
the Astor case *' on the ground that, in those cases, there were 
residuary beneficiaries who were interested in the surplus remaining 
after the immediate legacies had been paid, and who thus consti- 
tuted available machinery for bringing the administration of the 
trusts before the court. As the residuary interest in the settlement 
before him was at present unascertainable, that factor did not exist 
in the present case, and the trust failed. 

There are two objections to this argument. First not all the 
cases against the Astor case are ones in which residuary interests 
existed, and they cannot all, therefore, be distinguished on that 
ground. In Re Dean“ there could not be any possible power of 
enforcing the trust, because it expressly declared, “my trustees 
shall not be bound to render account of the application or expendi- 
ture of the said sum of £750, and any part thereof remaining 
unapplied shall be dealt with by them at their sole discretion.” 
In the annuity charged on the estate for the benefit of the testator’s 
animals, therefore, no one was entitled by right to the surplus. 
No one, therefore, had any interest, or any locus standi, in coming 
before the Chancery to complain that too much money had been 
spent on the animals, and to ask that the trustees be brought to 
account. North J. makes that quite plain in his judgment.“ In 
Adnam v. Cole,“ also, it was the surplus residuary estate, itself, 
that was to be laid out in erecting the monument, and again there 
could be no question of enforceability by a party indirectly 
interested. Secondly, it is submitted that the presence of residuary 
interests does not, in any event, perfect an otherwise imperfect 
obligation. In Pettingall v. Pettingall,“ for example, the residuary 
legatees, who are eventually to receive the sum set aside for the 
maintenance of the testator’s black mare, but only as and when 
such sum is set free by that animal’s death, are given, during its 
life, the right to require information as to the state of the mare’s 
well-being, with liberty to apply. There is small likelihood that 
anyone will be over-zealous to keep the mare alive. The order 
does not, and cannot, ensure that the equity be enforced. There 


still remains the, fact that, in such an event as the gross under-, 


feeding of the animal, the only person with any interest in bringmg 
the breach of conscience before the court is a somewhat disgruntled 


41 [1952] 1 Ch. BM. 
42 41 Ch.D. 552. 

43 At pp. 661-2. 

44 6 B. 858. 
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black mare. The force behind an order such as the one in question 
is, presumably, that the trustee is always kept under control by 
the thought of the residuary legatees, who are ever ready to step 
forward to lodge their claim upon the trustee’s failure to execute 
the trust. This is hardly conducive to the execution of the trust, 
and the residuary legatees, who would only be entitled if the trust 
were not fulfilled, would be hardly likely to insist on its fulfilment. 

It is respectfully suggested that if a trust which does not possess 
a cestui que trust is void, then it is void. One cannot supply a 
cestui que trust for the immediate gift by supplying one for the 
gift over on its cesser. In the end, one cannot help feeling that 
the real ground of Roxburgh J.’s decision against unenforceable 
trusts was that it would be impossible ‘fto contemplate with 
equanimity the creation of large funds devoted to nén-charitable 
purposes which no court and no department of state can control.”’ 
One can feel sympathy with this common-sense summary, and, 
in truth, the upshot of the decisions seems to show that it is 
mainly in the cases of trifling expenditure, on the protecting of 
pets and the impressing of posterity, that one can frame a non- 
charitable trust with that degree of certainty which the Chancery 
requires. Other attempts fail because the larger the vision the 
vaguer the objects, and, in practice, the more the lack of control 
¥ frightening, then the greater is the probability of uncertainty. 
t is in this rather than in any absence of residuary interests that 
the seeds of invalidity lie.** 

The foregoing objections to the Astor case, however, do not 
mean that it can be ignored as a precedent. Even though the 
decision is only by a court of first instance, and even though it 
may be in conflict with other decisions, yet, as a result of it, 
we now have judicial authority to the effect that a court of equity 
will not recognise, as an equitable obligation, a direction to apply 
property “in furtherance of enumerated non-charitable purposes 
in a manner which no court or department can control or 
enforce.” 4T 


TuE EFFECTS OF THE DECISION 


It is now intended to indicate two important reasons why this 
position is unfortunate. First, as a direct result it seems to follow 
that no voluntary society, which is not legally charitable and which 
is not legally incorporated, can hold assets, whether real or personal, 
through the medium of trustees, even though its objects are 


46 The inability of a non-charitable body of fluctuating membership to take 
a presumed charitable trust in equity depends also upon uncertainty and 
not unenforceability. The fiction is needed because there can be no pre- 
scription at law w there ıs no legally recognisable grantee. In eqnity, 
the profit claimed must be at least as adeqnately definable ss a custom. 
It is noteworthy, however, that the objects of a presumed charitable trust 
are not slways objects ‘‘charitable,”’ and thns enforceable in the strictest 

_- sense—see Goodman v. Mayor of Saltash (1882) 7 App.Cas. 623. 

47 Per Roxburgh J. at p. MT. 
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certain or it, itself, is so. The one exception, perhaps, is where 
there is a gift over to residuary interests—when at once there -~ 
yawns the pit of perpetuity. No organisation, from cricket clubs 
to cemeteries, from bulldog breeders to boys’ brigades, from 
museums to Masons, can possibly figure as the objects of a valid 
trust. Similar considerations arise in the case of land where it 
is to be held—and, more serious, where it actually is held at 
the present—by trustees for a local non-municipal museum, work- 
men’s hall or territorial association, and for every kind of 
unincorporated non-charitable society of certain object. It is 
especially hard upon sects which rely upon the organisations of 
their own separate communities to provide many of the necessary 
amenities those communities require. If the communal bodies of 
such sects serve a non-charitable purpose the relevant trustees will 
be holding their respective premises under void trusts, and thus 
on resulting trusts for the, probably untraceable, subscribers to 
their purchase in proportion to the subscriptions made. Worse still, 
if an asset is the voluntary donation of an individual person now 
deceased, the trustees will, in the result, hold on resulting trust 
for his legatees or devisees, wha may be both rapacious and 
uninterested in the particular cause. 

At first sight it may seem that the above is an over-statement 
of the difficulties involved. Three alternative answers to the 
-problem suggest themselves, namely, (a) that if the trust object 
is a body sych as a youth club, it can be represented by an 
executive committee, (b) that in the case of a gift to such a body, 
the same may be a gift to the members of that body, and (c) that 
an answer may be provided by statute. These suggestions will 
now be examined. The first one proceeds upon the argument that, 
as the void nature of unenforceable trusts springs from the practical 
difficulty of the representation of the beneficiary in court, no trust, 
therefore, is invalid for want of a cestui que trust if it is in favour 
of an unincorporated body and if that body possesses the machinery 
for the election of representatives to appear for it. If, however, 
the court were to allow a suit brought by such persons, it would 
be recognising the agents of a legally non-existent principal. There 
seems to be more authority for waiving the necessity of enforce- 
ability as a condition of validity than there is for waiving the 
rules as to what are legal personae and what are not. If a 
beneficiary has no theoretical existence, then that beneficiary 
cannot appoint. agents to enforce its interests, which musts 
remain unenforceable.** Turning to the next argument, which 


48 In tortious and Sanata actions involving unincorporated clubs, the 
courts have enforced the liability of the actual persons concerned in the 
tort or contract, and, in some cases the liability of the members, at the 
relevant time to the extent of their subscriptions. The courts have also 
recognised the rights and the liability of the executive committees—some- 
times on the ground of agency and sometimes upon that of vicarious 
liability. These decisions afford no ground for recognising such committees 


Marcy 1955 TRUSTS OF IMPERFECT OBLIGATION 181 


is that such conveyances, whether voluntary or for value, can be 
said to be held on trust for the individual members of the society, 
one finds this to be very thin in the case of a large organisation. 
It would probably only be upheld where the organisation, by 
definition, comprises but a small group—.g., ‘To the Marist 
Sisters of the Convent of Carrick-on-Shannon ’’—-see Bradshaw v. 
Jackman.** Similarly Brown v. Dale,*° where the proceeds of sale 
of the premises of an unincorporated guild were divided amongst 
the members. However, as the members consisted only of the 
plaintiff and the defendant, the case is not of very persuasive 
authority. It is, of course, on similar grounds that trusts for 
partnerships are valid—these being on the same footing as the 
common trust for sale found in the case of a beneficial joint interest. 
The position as to validity, however, might be different in the case 
of a gift “ To the Trustees of the High Street Hall Youth Club,” 
where members may constantly change as age limits are reached 
and so forth. The trust for the members individually will be more 
easily inferred, however, where it is one of liquid assets than where 
it is of fixed assets intended for the permanent and continuing 
benefit of the institution—future members as well as present. In 
fact, the question whether a gift to a society can be treated as 
a gift to its members will depend in each case upon the size of the 
society, the nature of the gift, the terms of the constitution of 
the society—including especially its winding-up provisions—and the 
terms of the gift. This can hardly be regarded as a safe or certain 
basis upon which to place the ownership of property. Neither is 
it very satisfactory for the purchase of premises for a society to be 
dependent upon the society’s right to dissolve itself, and to share 
the proceeds of the sale of the premises. Indeed, it may often be 
desirable that a gift to a society be framed in such a manner as to 
ensure that, within the inalienability rule, the same be on some 
permanent basis, a procedure which would be fatal to any attempt 
to validate the gift to the society on the ground that it was a 
gift to the members. Further under the Astor case, no trust for 
the individual members could possibly be argued at all m cases 
relating to such organisations as zoos, museums, cemeteries, and so 
forth. 

Lastly, it is necessary to consider an important statutory pro- 
vision. By section 29 of the Settled Land Act, 1925, land held 


as being available for the enforcement of an equitable trust right Meier in 
their olubs, even if such a right is taken to be a sus Ka pb baal 
the trustees and not a jus in rem. Even if the rights the club under 
the trust are rights in pons: they are nevertheless antecedent and 
not remedial, and it would be unwise to place a continuing right aavouring 
of proprietorship upon the same basis as ones which are purely tortious 

- or contractual. 

49 91 LR.Ir. 12. The specific description is important in spite of the religious 
nature of snch a trust as, though religious, it is probable that such a gift 
is not now charitable—see Gilmowr v. Coats [1949] A.C. 428. 

3° 9 Ch.D. 78. 
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on “* charitable, ecclesiastical or public trusts or purposes shall be 
deemed to be settled land,” the trustees are given all the powers 
of a tenant for life of settled land, the trust instrument is deemed 
to be the settlement and the trustees to be the trustees of the 
settlement. What exactly constitutes a ‘‘ public ” or “ ecclesias- 
tical’? trust without also constituting a ‘‘ charitable ” trust is not 
made clear, but the available candidates cannot be very numerous. 
What is quite clear, however, is that the section will not validate 
an otherwise invalid trust of land, and, simply because the trust 
is public, it does not follow that a valid settlement under the 
Settled Land Act exists. In Re Cleveland Literary and Philo- 
sophical Soctety’s Land,*! the land of an unincorporated association 
- was declared to be held on valid public trusts under the section, but 
in that case the issue of enforceability was not canvassed, and the 
case is more one throwing doubt on the principles of the Astor case 
than it is one establishing section 29 as an exception to them. 

Were the position otherwise, a non-charitable trust which was 
void for uncertainty would blossom forth as a valid settlement 
if only its objects were public. The real purpose of the section is 
to indicate the manner in which the trusts to which it relates will, 
if they are otherwise valid, fit into the new scheme of land law 
laid down at the time. In the result, under the Astor case, the 
position of non-charitable voluntary societies is, to say the least, 
an anxious one. 

The second source of trouble arising out of the case concerns the 
position of a trustee who has already paid over the trust property 
in pursuance of the trust. Prior to the Astor case, when it was 
generally assumed that trusts for ascertainable objects within the 
perpetuity rule were valid even if unenforceable, funds, which it 
now appears ought properly to have been applied as residue (or, 
if the trust were of residue, as on intestacy), have been continually 
and serenely applied in pursuance of the objects directed by the 
testator. It would seem that the twin millstones of Hilliard v. 
Fulford *? and Re Diplock’s Estate" must logically now descend 
upon trustee and mistaken recipient alike to grind them into bank- 


ruptcy and dissolution. Not only does the misapplied capital 


become repayable, but the trustee may also be faced with a claim 
for interest thereon, and, because the Diplock right is akin to a 
right tn rem, that interest will run from the date of the incorrect 
payment and not merely from the date of judgment. The injustice 
is terrible to contemplate, and the safety net of section 61 of the 
Trustee Act, 1925, inadequate."* In the event, the Astor case 
does not only affect the liberal zeal of an enlightened newspaper, 


51 Lera 2 Ch. 247. 

4 Ch.D. 8%. 
53 é 048] 1 Ch. 465, See now Ministry of Health v. Simpson [1951] A.O. 251. 
s4 oes the Charitable Trusts (Validation) Act, 1984 which is solely con- 


pee ia th specific cases of uncertainty, remedy the effects of 
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but it can react also upon the credit and rectitude of every man 
ond woman who give of their time and service in voluntary work 
for others. 


SUGGESTED SOLUTIONS 


1. The Imperfect Obligation as a Power 

The arguments for and against the decision in the Astor case ** 
have now been examined, objections to those arguments have been 
listed, and the unfortunate nature of the decision indicated. It 
is now proposed to discuss other questions which have arisen with 
regard to trusts of imperfect obligation, but which were not dealt 
with in the Astor case. The greatest theoretical obstacle, blocking 
the path to the recognition of the validity of unenforceable trusts, 
is the difficulty of finding the beneficial ownership in such a 
trust. The legal title of the trustee does not carry the 
beneficial ownership with it, and neither does the equttable title 
for that is not vested in any person who is recognised as capable 
of ownership. In an endeavour to answer this question it has been 
suggested ** that there is no “‘ trust ” at all, but merely a ‘* power.” 
This makes it possible to argue that the trustee does not hold on 
an obligatory trust for any beneficiary, that the purpose objects 
are not “‘trust’’ interests at all, and that it is entirely up to the 
trustee whether he applies: the trust property towards them or 
whether he holds it for the donor on default. 

In theory, however, there are objections to this classification. 
First it must be pointed out that in the obscure no-man’s land 
between the “‘ trust” and the “‘ power” one thing is a certain 
indication of a trust, and that is the absence of express default 
provisions and of gifts over. In such cases, the courts will recognise 
a hybrid ‘“‘ trust-power,’’ and aid the fulfilment of an obligation 
which has been imperfectly carried out. The courts will indeed even 
go so far ag to exercise a power where the trustee has, himself, made 
no attempt at all to do so. This is on the ground that the exercise 
of the power is obligatory, and clearly shows that the tendency of 
equity is rather to class powers as trusts than it is to class trusts 
as powers. 

The nature of the duty created by such a gift is at the root of 
the whole matter. A power would make the trustee’s duty optional: 
a trust would make it obligatory. Consequently, three doubts 
emerge against the theory of a ‘‘ power.” First, the absence of 
default provisions seems to indicate that the purpose objects are 
mandatory and without alternative. Secondly, ‘in the case of a 
power unaccompanied by default provisions, the donor’s interest 
in the settled property is not exhausted, and his right to receive 
unapplied income pending appointment is contemplated by him. 


a Bee bor 1 Ch. 534. 
mn le, Professor Ames, ‘' The Failure of the ' Tilden Trust,’ 
w Review 889 Bee also Dr. Kiralfy in 14 Cony.(m.s.) 874. 
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In the case of an unenforceable trust, however, the settlor’s interest 
in the property is entirely exhausted, and any new interest accruing 
to him in unapplied income arises outside the trust entirely, upon its 
failure and after it has ended. Thirdly, there is a further po:nter to 
be found in the question of certainty. A gift ‘£ to A in trust for such 
persons as he shall by will appoint,” -and accompanied by provisions 
for the application of the income pending appointment and of capital 
and income jn default, is valid. On the other hand, a gift “‘ to A in 
trust for any objects he may care to select in his absolute discretion ” 
is invalid. Therefore, as the question of certainty-has arisen in those 
cases where an unenforceable trust has been held to be valid, it 
seems clear that the subject of discussion needs to be certain, and 
therefore savours more of a trust than of a power. 

Whilst it makes little difference to the enforceability of the gift if 
it be regarded as a trust or as a power, nevertheless, on the whole, 
the argument for a power does seem to involve too great a distortion 
of its terms. 


2. The Imperfect Obligation as a Trust without a Beneficiary 

In the end the problem of the beneficiary must be dealt with on 
the footing of a trust and an obligation. On this basis, there comes 
at once the great argument against the Re Dean *' group of cases, 
namely, thet if a trust is an obligation, how can a gift creating no 
obligation be a trust? It is at these points that the absence of 
codification is felt, for in the absence of authoritative definition all 
is a quicksand. 

It seems that the answer should be that equity recog- 
nises the unenforceable obligation because, as the beneficiary is a 
volunteer whom equity will not aid for his own sake, it is the con- 
fidence or ‘‘ trust’? reposed in the trustee by the settlor which 
equity, as a court of conscience, will not allow to be abused. It is 
the trustee’s conscience to the settlor to which the Chancery directs 
its attention. Therefore the presence of a beneficiary is indeed im- 
material as long as there are a settlor and a trustee, and the 
necessary certainties. Indeed, the want of a trustee, even, is not 
necessarily fatal. Equity will always provide a trustee, for what 
matters is that the intention of the settlor should be enforced by 
equity should equity be called upon to do so. Itis as if the testator 
said to the trustee, “ I give you this property, and I ‘ trust ’ you not 
to use it for your own use, but to apply it to this certain specified 
object.” The nature of the object (if it be not remote, uncertain or 
illegal), does not* affect the case. Neither does the i E of an 
equitable title, because where there is a legal title fastened with a 
confidence—‘“‘ a trust °’—surely, if words mean anything, there is a 
trust.** Although the settlor, having parted with his interest in 


ëT 41 Ch.D. 559. ' 
5s It may be that unenforceable. obligations wo recognised in the case 
charitable bequests, before the institution of the Attorney-General's Sent 
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the property, has himself no proprietary right to enforce, yet it is 
through his merit, rather than through the beneficiary’s that equity 
acts against the trustee, for, the trustee having been chosen by the 
settlor, it was by him that he was “‘ trusted.” 


8. The Trust without a Beneficiary as a Voidable Trust 

Having now argued that the theoretical obstacles to'the recogni- 
tion of ‘the validity of unenforceable trusts are not insurmountable, 
it is necessary to indicate the nature of that trust which is to arise 
if an unenforceable trust is assumed to be valid in this way, and is 
then, in fact, not carried out. It does not appear that failure to 
carry out a valid but unenforceable trust will cause a resulting trust 
to the settlor. This would happen if such trusts were regarded as 
invalid, and there is generally some difference in the law between the 
effect of that which is valid and that which is void. In the result, 
it appears that the income cannot be claimed either by the settlor 
(who has successfully parted with his interest in it), or by the trustee 
(who does not hold beneficially), or by the beneficiary (who cannot 
enforce his interest). It may be that the income in such a case 
would belong enforceably to no one if the trust were followed, and 
that, consequently, if the trustee does not choose to carry out the 
trust, it becomes void on the ground that it is contrary to public 
policy to render a portion of the national wealth useless, even for a 
period within the perpetuity rule. Authority for the statement as to 
public policy is to be found in Brown v. Burdett,*® where the courts 
invalidated a devise of property to trustees on trust to seal up the 
same for twenty years before conveying it to a remainderman, and 
there is more than a hint of such a policy in the Astor case. Also, 
of course, there is no anomaly in a trust, or for that matter in a 
contract, which can be performed in a valid or in an invalid manner. 
Such a trust is not invalid until the invalid mode of performance is 
actually chosen. 

In such a case the presence of a settlor’s estate, into which the 
avoided interests can fall, supplies residuary interest such as Rox- 
burgh J. insisted on in the Astor case.** The interests do not render 
the trust any the more specifically enforceab‘e, and if specific 
enforcement is insisted upon the trust must remain void ab initio, 
but they do provide alternative ends to which the trust property may 
be applied if, being valid, the trust is not executed. No very 
alarming difference appears, therefore, between the trust if valid and 


to intervene for their protection. After all, the Charifable Uses Act, 1601, 
which 1s the starting-point of present- -day charıty law, hed more to it 
than a definitive preamble. It was passed to ensure the enforcement of 
charitable bequests by the State because, so ıt states, charitable gilts were 
being kept for the private use and benefit of the trustees. The Act does 
not validate such trusts, therefore, pee rior to it the gifts were 
valid but unenforceable—see Anon., 1 Br but see Ati.-Gen v. 
Newman, 1 Ch Ca. 157. 

s9 (1882) 21 Ch.D. 667. 

se 71952] 1 Ch. 584. 
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the trust if void. The distinction is that, in the former case, a 
conscientious trustee may execute the trust if he wishes—the courts 
will ‘ wait and see.” 


CONCLUSION 
In conclusion, it is submitted that the true position is at present as 
follows— 

(1) A trust whose administration cannot be brought before the 
court (quaere if this includes a gift to an unincorporated society) 
is generally not to be upheld, even if certain and within the per- 
petuity rule: Re Astor’s *° Settlement; 

unless (a) it is of a class of trust already recognised as anomalous 
—in effect for monuments, graves and well-loved horses and hounds 
—Re Dean,’ Mitford v. Reynolds ** (certainly if there are 
residuary interests following upon the building or maintenance of 
such objects); i 

or, perhaps, (b) in any event if there are residuary interests—Re 
Astor’s Settlement. 

But if Re Astor’s Settlement can be distinguished as being a case 
on uncertainty, or if it is not followed, such trusts, even if outside 
the ‘* anomalous ” classes, should all properly be valid if certain 
and within the perpetuity rule, the sanction being criminal—see 
Larceny Act, 1916, s. 21. Letting the criminal law deal with 
fraudulent breaches of trust and misappropriations, and turning to 
the case of the trustee who merely neglects the settlor’s wishes, such 
a failure to carry out the trust would, upon the present hypothesis, 
cause not a resulting trust but an illegality, and any unapplied 
income would be applicable as if the trust were void. The residuary 
interests then arising would not render the trust enforceable, but 
would lay the ghost of income permanently in suspension on the 
failure of the trust. 

(2) In any event, on the assumption that Re Astor’s Settlement 
is to be upheld, the courts, whilst they will nip an unenforceable 
-trust at its inception at the behest of the residuary legatees or 
devisees, or of next-of-kin in a proper case, and whilst they will even 
bring to an end one that has been continued in a trustworthy manner 
for years in accordance with the testator’s directions, yet, where a 
trust is for certain objects and within the perpetuity rule, they will 
not treat, as a misapplication, any application of funds already made 
thereunder. The trust is not void under the Astor case, but only 
voidable. The defect in the trust is simply that, if ever a call for 
control came, that call could not be answered. The continuation of 
the trust into the future cannot be allowed without a guarantee that 
it will be specifically performed. It is because, and only because, no 
enforceable guarantee to this end can be given that the objection 
under the Astor case arises. Therefore it is the prospective nature of 


61 41 Ch.D. 5652. 
s2 16 Sim. 106. 


Mazon 1955 ` TRUSTS OF IMPERFECT OBLIGATION 187 


the trust which is suspect and at fault, not its past application, the 
nature and condition of which the court knows. There is no objec- 
tion to the past application of the funds to the proper ends envisaged 
by the trust up to judgment (or interlocutory injunction), and, 
even upon the present hypothesis, the same is no breach of trust. 

The above would seem to be the legal position relating to the 
matter. The defect in the obligatory nature of the trust i# not a 
contradiction in terms, for it is not the obligation but its enforcement 
which is at fault. The difficulty is practical not theoretical. How- 
ever, the position is ripe for review. Little credit is done to a 
system of law when, after centuries, it cannot define with certainty 
the fundamental essentials of one of its primary concepts, and, 
at this stage of legal development, it should not be necessary for 
the lawyer to still have need to ask *‘ what is a trust? ” 


L. H. Leron.* 





* iL.m.(Leeds); Bolicitor of the Supreme Court. 


THE ADVANTAGES 
OF THE DECLARATORY JUDGMENT 
IN ADMINISTRATIVE LAW 


ALTHOUGH the declaratory judgment has, in recent years, been 
employed more readily in administrative law, the remedy has not 
yet attained the pre-eminence in this fleld that its considerable 
advantages would seem to merit. The fundamental point is that 
coercive relief is generally unnecessary against public and govern- 
mental authorities—normally, a declaration of the law is enough 
and no coercive backing is needed to compel officials to observe 
the law or to remain or be kept within the bounds of legality. 
Public bodies in Britain would never blatantly disregard an authori- 
tative declaration of the Jaw obtained against them. Morever, 
the limitations besetting the prerogative orders of mandamus, 
certiorari, and prohibition, remedies which do give coercive relief, 
and the doubts as to their precise scope, are such that these 
remedies compare unfavourably with the simplicity of the declara- 
tory judgment procedure. 

In an age when, in more and more fields of activity, an 
individual’s action is liable to bring him into conflict with the 
Administration, there is a very real need for a simple all-embracing 
method of redress, unencumbered by restrictions such as have 
attached themselves over a long period of development to the older 
remedies. Bringing a declaratory action is, further, the best way 

to avoid the loss of a case on the ground of wrong choice of remedies. 
It is now proposed to outline some of. the disadvantages of 
mandamus, certiorari, and prohibition, the older remedies available 
in public law, and to compare these remedies with the action for 
a declaratory judgment. 


I—Tue Disapvantracss oF MANDAMUS 


If an authoritative declaration of the law is obtained against a 
government department, local authority, or other public body, 
that body is not likely to disobey it. An order of mandamus, which 
compels the performance of a public duty is, therefore, generally 
unnecessary, and the conditions for its grant being, as we shall see, 
somewhat technical, a declaration should usually be preferred. 

The most recent definitive statement on the scope of mandamus 
was made by Lord Goddard C.J. in R. v. Dunsheath, ew p. 
Meredith 1 i 


“ Mandamus . . . will be granted if the duty is in the nature 


1 [1951] 1 K.B. 197, 181. 
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of a public duty and specially affects the rights of an individual, 

provided that there is no more appropriate remedy.” 
It will be seen that mandamus lies only to compel the performance 
of an imperative duty and not therefore where there is any discre- 
tion in the performance of that duty. Further it lies only for non- 
performance of the duty or where performance is in ** such an 
illegal or perfunctory manner that there is in fact no perform- 
ance,” ? as in R. v. Bowman.* In that case, it was held that 
mandamus lay to compel justices to hear an application for a licence 
according to the law after they had made a decision in the matter 
but had taken extraneous considerations into account. Abuse of 
discretion was treated as non-exercise of discretion.‘ 

Admittedly, a few of the disadvantages of mandamus have dis- 
appeared since the Act of 1988‘ which relieved it of some of its 
procedural technicalities, but many disadvantages remain. 

One disadvantage is that mandamus is only available if there is 
no other equally appropriate remedy. In the recent case of R. v. 
Dunsheath, ew p. Meredith, Lord Goddard C.J. did say at one point 
that the plaintiff merely had to show that there was no more 
appropriate remedy available, which is the test for the exercise of 
the court’s discretion in an action for a declaration; he followed 
this up, however, by reverting to the established test for mandamus 
of ‘* no other equally appropriate remedy.” * 

In an article describing the widening scope of mandamus and 
the other prerogative orders, Dr. Schmitthoff-admits that mandamus 
deals only with the negative aspect of non-performence of a public 
duty and that it does not generally enable the court to control the 
positive aspect of wrongful exercise of the duty.’ 

Because mandamus is limited generally to non-performance of a 
duty there are many cases where it cannot be obtained against 
public authorities for ultra vires acts. For example, in Att.-Gen. 
v. Guardians of the Poor Law of Tynemouth,* the defendants had 
passed a resolution cancelling the balance of loans owing to them in 
respect of the relief granted to miners’ wives and families during 


3 Dr. Clive M. Schmitthoff, ‘‘ The Growing Ambit of the Common Iaw," in 
99 Canadian Bar Review (1951), p. 489, at 475. 

3 [1898] 1 Q.B. 6638, 667. 

4 a tribunal gives reasons for a decision which are wrong in law, the 
availability of mandamus depends on whether the reviewing court holds 

- that wrong considerations were taken into account or that there has, other- 
wise, been an abuse of discretion. The grant of certiorari, however. will 
depend simply on whether the reasons were set out in a ‘‘ speaking order.’ 
(see infra) unless the error can be considered to amount to an excess of 
jurisdiction. Mandamus may therefore be both narrower and wider than 
certiorari. See Griffith and Street, Principles of Administrative Law (1952) 


ë The Administration of Justice (Miscellaneous Provisions) Act, 1988, 1 & 2 
Geo. 6, c 68. See also R.8.C., Ord 659. 

© Bee Pasmore v. Oswaldtristlse U. D. C. [1898] A.C. 887, and R. v. Bedwollty 
U D. C. [1984] 1 K.B. 338. 

T Schmitthoff, loe ot., p. 475. 

8 [1930] 1 Ch. 6168. 


140 THE MODERN LAW REVIEW Vou 18 


the General Strike of 1926. The Attorney-General, acting at the 
relation of the corporation of the borough owning rateable property 
within the defendants’ area, was able to obtain a declaration that 
the resolution was ultra vires the defendants. There was no ques- 
tion of the defendants not having performed some public duty which 
alone would ground mandamus. 

Mandamus is of no use where the public authority is not under a 
duty but merely has a power. In Associated Provincial Picture 
Houses Ltd. v. Wednesbury Corporation * the local authority had 
power to permit cinemas to open on Sundays ‘“* subject to such con- 
ditions ’’ as they saw fit to impose. Leave was given to the plain- 
tiffs to open on Sundays provided that no children under fifteen 
years of age were admitted. The plaintiffs endeavoured (unsuccess- 
fully as it happened) to show that the local authority had acted 
unreasonably in imposing this condition. Proceedings for man- 
damus were not available to them, as the local author.ty was under 
no ‘* public duty,” and so a request for a declaration that the local 
authority had acted ulra vires was the obvious simple way of raising 
the issue. i 

Professor Schwartz ** points out that probably only a declaration 
is available to review purely legislative acts such as delegated 
legislation. 

It was mentioned in Att.-Gen. v. Dean and Chapter of Ripon 
Cathedral '! that mandamus would not lie to compel the perform- 
ance of a continuous’ series of operations but that a declaration 
might be available for an interpretation of the authority by which 
it was alleged that that series of operations was required. 

It has long been determined that mandamus does not lie against 
the Crown nor against Crown servants acting as agents of the 
Crown.’ The application of this rule was limited by the decision 
in R. v. Commissioners for Special Purposes of the Income Tam,” 
where it was held that a servant of the Crown who also had a public 
duty, statutory or otherwise, to perform in which a member of the 


® [1948] 1 K B. 298. The decisions of licensing justices and of most other 
licensing bodies are ‘‘ judicial '’ so certiorari: may have lain in this case, 
See Lord Goddard C.J.'s judgment in K. v. Brnghton Borough JJ., ex p. 
Jarvis [1954] 1 W.L.R. 203, 206. It was considered to be a ‘“ judicial ” 
function in R. v. L. C. C., ex p. The Entertainments Protection Assoctation 
[1931] 2 K.B. 915; there ıs a cnticiem of that case by D. M. Gordon, 
in 10 Canadian Bar Remew (1992), p 980. However, although the decisions 
of licensing justices are sub;ect to control by certiorari there seems to be 
no case where certioram has been used to challenge the mere ‘' unreasonable "’ 
exercise of discretion in the way that the declaration wes employed in 
Associated Provincial Picture Houses, Ltd. v. Wednesbury Corporation. It 
is exceedingly difficult to separate the twin problems of scope of review and 
methods of review ın the judicial control the Administration. 

1@ Bernard Schwartz, Law and the Erocutios in Briain (1049), p. 162. 

11 [1945] 1 Ch. 299. 

13 To R. v. Lords Commissioners of the Treasury (1879) L.R. T ` 

13 (1888) 91 Q.B.D. 818, 817. 
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public had an interest, could be ordered by mandamus to perform 
that duty. 

It is not clear whether a plaintiff is required to have a greater 
interest when asking for mandamus than when he is seeking a 
declaration. Professor Wade™ asserts that, in mandamus, a 
plaintiff must show that a ‘“‘ duty is owed to himself and not merely 
to the public at large ’’; if this were so, it would be rare indeed for 
a plaintiff to obtain a mandamus under the principle of R. v. 
Commissioners for Special Purposes’ of the Income Taw. If Pro- 
fessor Wade is right in this, a request for a declaration would have 
a distinct advantage for the plaintiff in such a case since he would 
then only have to show that his interests were in some way affected 
by the acts complained of even though his interests were affected 
no more than those of other members of the public, and he could 
show no special duty owed to himself. Nevertheless, it is doubtful 
whether Professor Wade is correct in his assertion that in suing for 
mandamus a plaintiff must show that the defendant owes a special 
duty to the plaintiff.“ Several cases ‘* have held that it is sufficient 
if the applicant for mandamus shows that he has some special 
interest in the subject-matter. There lies the real difference between 
the remedies; in a declaratory action a plaintiff merely has to show 
that his interests were sufficiently affected by the acts complained 
of. In mandamus, on the other hand, an applicant must show that 
he is, in some way, specially affected more than the rest of the 
public. 

It would appear that section 21 (2) of the Crown Proceedings 
Act, 1947,'7 has no effect on the ‘general rule that mandamus is not 
available against the Crown or against Crown servants acting only 
as agents of the Crown.’* It was doubtful before the Crown Pro- 
ceedings Act whether a declaratory judgment was available against 
the Crown where the matter might later be the subject of a petition 
of right.’* Now that petitions of right have been abolished, the 


14 B. O. 8. Wade, ‘‘ Courts and the Administrative Process," 68 L.Q.B. (1947), 
. 164, at 170. 

15 Griffith and Street, loo. oit., pp. 280-1, and Strest, Governmental 

Rav. Go ee . 187-9. 

18 R. tham [1808 ] 1 Q.B. 802; R. v. Letosster Guardians [1890] 2 Q.B. 
632; R. v. Karnak Corporation [1911] 1 K.B. 560. There are only 
obiter dicta in favour of Professor Wade's view—R. v. Lewisham Union 
[1897] 1 Q.B. 498 and an unreported dictum of Channell J. cited (with 

proval) by Avory J. in R. v. Manchester Corporation [1011] 1 K.B. 560, 564, 

17 10 & 11 Geo 6, c. 44. By s. 21 (2) the court will not grant ‘‘ any injunction 
or make any order against an officer of the Crown if the effect of granting 
an injunction or ing an order wonld be to give any relief against the 
Crown which could not have been obtained in proceedings against the Crown.”’ 

18 This is the view of Professor Glanville Williams, Crown Proceedings (1948), 
and of Professor H. Street, ‘‘ Crown Proceedings Act, en In i Modern 
Law Review (1048), p. 129; oontra, Dr. Schmitthoff, ines 

19 Bee dicta of Farwell LJ. in ee v. Att.-Gen. [1911] 1 K.B. 410, 414, 
and in astern Trust Co. ackensic. Afann ¢ Co. [1915] A.C. 760, 
750; also Rowlatt J. in Bombay 4 Persia Steam Nactgation Co., Lid. v. 
Maclay [1920] 8 K.B. 402, 408. In three cases, however, where a petition 
of right could have lain, no objection was raised to actions for a declaration : 
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problem no longer arises.*° A declaration is now, therefore, always 
available against the Crown. 


Il—Tue DISADVANTAGES OF CERTIORARI AND PROHIBITION 


The orders of certiorari and prohibition are ‘‘ limited to curbing 
the exercise of judicial and quasi-judicial powers.’’7* They are 
not, however, limited to supervising established courts of law. 
Atkin L.J. (as he then was) in R. v. Electricity Commissioners »? 
said that certiorari lay— i 

‘ Wherever any body of persons having legal authority to 

determine questions affecting the rights of subjects and having 

the duty to act judicially, act in excess of their legal authority.” 
The courts can, nevertheless, determine in any case whether a 
power is or is not “‘ judicial’? * though there has been little clari- 
fication from the Bench on the question of who has the “‘ duty ” 
to act judicially. Recently, Parker J.™ (as he then was) asserted 
that the duty to act judicially might arise in the course of arriving 
at a decision based wholly or partly on grounds of “‘ policy,” for 
example, a Minister’s decision to confirm a clearance order. How- 
ever, the procedure required to be followed must be analogous to 
the judicial, though the final decision may wholly or partly be based 
on policy. There is still no comprehensive definition of judicial 
duties. The problem does not arise in an action fora declaratory 
judgment which lies whether an administrative body’s decision is 
“ judicial” or is not. 

Certiorari does not lie to supervise non-statutory domestic 
tribunals. The declaration, however, has proved a very effective 
remedy in three recent cases concerning domestic tribunals.** As 
Denning L.J. explains in Lee v. Showmen’s Guild of Great Britain ** 
the power of the court to intervene is based on its jurisdiction 
to protect rights of contract. If a member of a union,” guild, or 


Wigg v. Att.-Gen. for the Irish Pres State [1087] A.O, 674, Hyon, v. 
Att.-Gen. t i . 118, and Chins Navigation Co., Ltd. v. Att.-Gen. 


' e. 2 K.B. 1 

a lanville Wuliams, op. oit., p. 80. But the courts may not give relief 
by way of a declaration binding on the Crown where what is ed for is 
e declaration not on a matter of general interest, but relating to e particular 
executive act against a ioular individnal; Bee Lord Greene M.R. in Chaney 
v. ro [18] L.J.R. 1801, 1500. 

21 E. 0.°8. Wade, loo. cit., p. 170. 

22 [1924] 1 K B. 171, 906. 

n Nakkuda Ali v. M. F. de Jayaratne [1951] A.O. 66. 

24 R. v. Manchester Legal Aid Committec, ox p. Brand [1982] 2 Q.B. 418. 

5 R. v. National Joint Council for the Craft of Dental Technicians (Disputes 
Committee), ex p. Neate [1958] 1 Q.B. 704. 

26 Abbott v. Sulhean [1982] 1 a 189; Les v. Showmen'’s Guild of Great 
Britain [1952] 2 Q.B. 829; B v. Jones [1954] 2 All H.R. 6558. 

a7 (1952] 2 Q.B. 820. i 

28 n` Bonsor v. Musicians’ Union [1954] Ch. 470, the Court of Appeal 
by a majority (Denning L.J. diseentmg) followed the law laid down in 

elly v. National Society of Operative Printers and Assistants (1015) 84 

L.J.K.B. 29286, that an ed or excluded member of a union could not 
sue the union for damages but only for a declaration or an mjunction. 
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club, is expelled or excluded by a committee in breach of that. 
body’s rules; the court will grant a declaration that its action 
was ultra vires and can also grant an injunction to prevent his 
expulsion. In the case of statutory tribunals, certiorari lies as 
well as the declaration and injunction; in the case of domestic 
tribunals only a declaration and injunction will lie, but as Denning 
L.J. points out, the latter remedies are probably more effective.” 

Devlin J. in the case of R. v. Fulham, Hammersmith and 
Kensington Rent Tribunal, ew p. Zerek*° adverted to the prin- 
ciples governing certiorari and prohibition and said that they 
afforded ‘‘ speedy and effective remedy to a person aggrieved by 
a clear excess of jurisdiction by an inferior tribunal.”’ 

A declaration of law as to the subject-matter in dispute may be 
obtained not only where there is “‘clear’’ excess of jurisdiction 
in the inferior court but also, it would seem, where there is mere 
doubt as to the jurisdiction; it is a matter for the court’s 
discretion.** - i 

It was decided in R. v. Northumberland Compensation Appeal 
Tribunal”? that certiorari lay not only for excess of jurisdiction 
but also to examine a decision on its legal merits provided that 
the lower court has set out the grounds for its decision, ie, has 
made what is known as a “‘ speaking order,” and error of law 
appears on the face of the record. The courts have also been 
prepared to give advice to administrative tribunals on points of 
law when certiorari was ordered on grounds of excess of jurisdic- 
tion.” Even where no ‘‘ speaking order ” is made an order made 
by a lower court may speak by implication, and thereby jurisdic- 
tional facts, i.e., facts which the tribunal must have assumed as 
being established in order to enable it to exercise jurisdiction, can 
be reviewed unless it is clear that Parliament intended the tribunal 
to be the sole arbiter of the question whether the conditions for 
the exercise of its jurisdiction were satisfied or not.7* The extended 


19 In Lee v. Showmen's Guild of Great Britein [1902] 2 Q.B. 820, 348. Bea. 
infra. The decision of a domestic tribunal on points of law, including 
questions of the interpretation of the rules of a club or association cannot 
be excluded from feud by the courts, but in the so-called ‘‘alub cases ” 
the issue is us @ matter of opinion as to whether a member 
has been guilty ke uct detrimental the club, which issue ıs not 
reviewable. Ba Dennis Lloyd, ‘* Judicial Review of Expulsion by a Domestic 
Tribunal,” 15 Modern Law Review (1962) p. 418, at 421; and Baker v 
Jones (1964) 2 All E.R. 888. 

30 [1951] 2 Q.B. 1 at 11, Devlin J.’s assertion that certiorari lay only for 
“clear” excess of jurisdiction seams to have no judicial backing. 

41 Lord Auckland V. Westminster Local Board of Works (1872) L.R. 7 Ch. 
App.Cas. 597. 

33 [1951] 1 K.B. 711. The decision of the Divisional Court was affirmed by 
_the Court of Appeal— [1952] 1 Q.B. 888. 

33 R. v. Paddington Rent Tribunal [1949] 1 K.B. 666, 684. 

4 R. v. Ludlow [1947] 1 K.B. 634, 640. This would appear to be the mle 
a ae to declarations also: Wilkinson v. Barking Corporation [1948] 
1 ‘ 
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scope of certiorari does go some way toward meeting the sug- 
gestion often made ** that there should be an absolute right of appeal 
to the ordinary courts of law on all questions of law. But, as 
Morris L.J. pointed out in R. v. Northumberland Compensation 
Appeal Tribunal,’ certiorari will not issue as the 
“cloak of an appeal in disguise. It does not lie in order 
to bring up an order or decision for rehearing of the issue 
raised in the proceedings. It exists to correct error of law where 
revealed on the face of an order or decision, or irregularity or — 
absence of or excess of jurisdiction, where shown.”’ 
There is no decision to the effect that a declaration that an inferior 
court’s decision was wrong in law is limited to cases where the 
inferior court’s reasons are set out in a written ‘* speaking order ”’ 
and error appears on the face of the record. Indeed, Denning L. J. 
says Lee v. Showmen’s Guild of Great Britain ?’— 
. the remedy by declaration and injunction ... can be as 
Bis as, if not more effective than, certiorari. It is indeed 
more effective because it is not subject to the limitation that 
error must appear on the face of the record.” 
Denning L.J.’s dictum was given in a case concerning a domestio 
tribunal only, but in Barnard v. National Dock Labour Board ** 
the Court of Appeal upheld a grant of a declaration that a statutory 
tribunal’s decision was wrong in law though the error was not 
apparent on the face of the record. The London Dock Labour 
Board having purported to delegate some of its powers under the 
Dock Workers (Regulation of Employment) Scheme, 1947, to the 
port manager, the port manager served notices of suspension on 
the plaintiffs whose appeals to an appeals tribunal were dismissed. 
Holding that the Board had no power to delegate their disciplinary 
powers under the scheme the Court of Appeal ruled that the 
notices of suspension were invalid and declared that the appeals 
tribunal’s decision to the contrary was wrong in law. The error 
of law in this case was not one apparent on the face of the record 
and hence certiorari would not have lain in this case. The plain- 
tiffs indeed did not know it was the port manager who had purported 
to suspend them till they obtained discovery of documents in the 
action for a declaration.*® There is no discovery in certiorari 
proceedings. 
This case is not positive authority for the proposition that a 
declaration is available wherever a statutory tribunal has made an 
45 See for example the Report of the Committee on Minister's Powers (1982), 


Cmd. 4060, p. 117, and R. O. Fitzgerald, ‘‘ Safeguards in the Exercise 
of Fnnetions by Adminwtrative Bodies,” 28 Canadian Bar Revicw (1950) 


t 562. i 
T qe 1 QB. 896, 887. 


052] 2 Q.B 829, 846. 
953] 2 Q.B. 18. 
1» In any case, as Singleton L.J. mentions, certiorari C aa havo lain 
because the pleintiffs did not know of the illegality till ates tha tres for 


the order had run. Bee infra re limitation of actions. 
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error in law not going to its jurisdiction and not embodied in a 
“ speaking order ’’; the Court of Appeal merely took it for granted 
that the method of action employed was whobjectionable and did 
not go into the merits of the method. Only Denning L.J. obiter 
expounded the merits of the declaratory action. Nor does it mean 
that any person dissatisfied with an administrative decision can 
successfully petition for a declaration. It is true, however, that 
Denning L.J. asserted: —‘‘I know of no limit to the power of 
the court to grant a declaration except such limit as it may in 
its discretion impose upon itself .. .’’*° and its wide scope might 
invite abuse. Still, the remedy is discretionary and as Sir Carleton 
Allen has pointed out *’ it seems improbable that High Court judges 
will allow it to be abused by frivolous and unmeritorious litigants. 
The case has served to illustrate the great advantage of the declara- 
tion in cases where limiting rules prevent the employment of the 
prerogative remedies. 

It is not easy for the High Court to claim jurisdiction where 
statute has given exclusive jurisdiction on a particular matter 
to a statutory tribunal or Minister. As Hallett J. said in East 
Midlands Gas Board v. Doncaster Corporation,“ ‘‘ The courts have 
no jurisdiction . . . to determine that which Parliament has said 
shall be determined by some other person or body>? Nevertheless 
that person or body usually has to make its determination in 
accordance with some specific regulations and a misinterpretation 
of them is a question of mixed law and fact which could be brought 
before the High Court in an action for a declaration. In the recent 
case of Healey v. Minister of Health® the Minister determined 
under his statutory powers that a hospital employee was not a 
“ medical health officer’? within the relevant regulations. The 
employee asked the High Court for a declaration that he was a 
« medical health officer.” As Cassels J. pointed out, the question 
he was asked to decide was the very one which statute had said 
the Minister was to determine and that there was no provision 
for appeal in the Act or in the regulations. However, it may well be 
that if the statement of claim had been framed to the effect that 
the Minister had misconstrued the regulation giving the definition 
of a ‘* medical health officer’? the High Court could have gone 
into this question of mixed law and fact and given or refused a 
declaration on the merits. Only if there was no definition or the 
Minister’s decision was purely discretionary would the decision be 
tnassailable in the High Court. The Court of Appeal upheld the 
judgment of Cassels J.‘ and Denning L.J. clearly implied that, if 


STERI E aT 18, 41. Bee a note on this case by Mr. 8. A. de Smith ın 


6 Modern Law Review (1058) pp. 
E PAE Quarterly Review (1958) pp. 451-8. 
1271958] 1 AU B.E “H, 57. 
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the plaintif had sought a declaration that the Minister’s determina- 
tion was invalid in law, the High Court could have reviewed the 
issue; Morris L.J. left the matter open on the ground that the 
plaintiff had not pleaded -that the Minister’s determination was 
wrong in law. Parker L.J., however, without considering the cases, 
rejected the view for which we have contended and which Denning 
L.J. seems to support. 

The extended scope of certiorari to examine a decision on its 
legal merits in no way meets the other suggestions made ** that 
there should be set up a Supreme Court of Administration to 
hear appeals on matters of fact. Clearly, neither certiorari nor 
the declaration does or should enable findings of pure fact by a 
statutory tribunal to be reviewed by the courts except where those 
findings are held to go to the jurisdiction of the tribunal.** 

A further. advantage of the action for a declaratory judgment 
is that, except in the case of an application by the Attorney-General; 
acting on behalf of the Crown,‘*’ an application for certiorari must 
be made within six months of the date of the proceedings which 
it is desired to question.** An action for a declaration is only 
. subject to the usual period of limitation of three years. Before the 
Law Reform (Limitation of Actions, etc.) Act, 1954, repealed the 
Public Authorities Protection Act, 1898, and section 21 of the 
Limitation Act, 1989,‘* an action for a declaration where those 
Acts applied had to be brought within one year. 


SUMMARY OF THE ADVANTAGES OF THE DECLARATORY JUDGMENT 


To summarise, the advantages of a declaration over mandamus 
are:—(a) mandamus is, apparently, available only if there is no 
other equally appropriate remedy whereas the declaration will not 
be refused unless there is a more appropriate remedy; (b) man- 
damus lies only for non-performance of a public duty and does not, 
therefore, lie to supervise the mode of exercise of many adminis 
trative powers; (c) probably, it is easier for the plaintiff to show 
sufficient ‘‘ interest ’? in the subject-matter to maintain an action 
when he is seeking a declaration than when he is asking for 
mandamus; and (d) mandamus does not lie against the Crown, but 
a declaratory judgment does. 

The advantages of a declaratory judgment over certiorari (and 
prohibition) seem to be the following: (a) certiorari and prohibition 
lie only to supervise “‘ judicial ” and ‘‘ quasi-judicial” acts; (b) : 


45 Bee for example Professor W. A. Robson, Justice and Administratives Law, 
and Sir 'Oarlojon Allen's preface to Sieghart, Government by Decres (1980) 


48 gare 148. 

a7 R. v. Amend [1915] 2 K.B. 276. 

48 Rule 4 (2) of the Rules of the Supreme Court, Divisional Court. 

1% Neville J. had held in Att.-Gen, v. West Ham Corporation (1910) 28 T.L R. 
688, that the special limitation in respect of public authorities applied even 
though the action was only for a declaration. 
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these remedies cannot lie against non-statutory domestic tribunals; 
(c) possibly,*° certiorari and prohibition lie only for “‘ clear ” excess 
of Jurisdiction but it seems that the declaration will lie even where 
the jurisdiction is merely doubtful; (d) certidrari lies only to review 
the merits of a decision if the error appears on the face of the 
record; and (e) in respect of limitation of actions. The absence 
of coercive effect may exceptionally be a difficulty but it is con- 
sidered that such a case would be rare and if the prerogative orders 
could not lie a new form of remedy such as a decree of annulment 
or injunction would be required.*? 

Professor Friedmann ** points out that a more general use of the 
declaratory Judgment would make it possible in most cases to dis- 
pense with certiorari and prohibition and ‘“‘ thus reduce the 
importance of one of the most vexed and disturbing problems of 
modern administrative law, the need to define the ‘ quasi-judicial °’ 
as distinct from ‘ administrative ’ functions of a public authority.” 

The technical limitations that have grown up round the 
prerogative remedies of mandamus, certiorari and prohibition con- 
stitute a grave stumbling-block for an intending plaintiff desirous 
of seeking redress against the Administration. They can, we 
believe, be largely avoided by a more ready use of the action for a 
declaratory Judgment. 

GORDON J. BORRIE, LL.M.* 


5@ Bee Devlin J. in R. v. Fulham, Hammeremith and Kensington Rent Tribunal, 
ez p. Zerak [1951] 2 Q.B. 1, 1. 

51 Bee S A. de Smi , 15 Modern Law Review (1969) 189, at 207. 

a W. Para Law and Soctal Change in Contemporary Britatn (1951) 
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SOME LIFE INSURANCE PROBLEMS 


Ir is surprising how little precise knowledge of life insurance the 
ordinary man or woman possesses. This remark applies, rather sur- 
frisingly, to very many solicitors. By precise knowledge, I mean 
knowledge of the best method to be adopted to secure a given 
result and the best office in which to insure. 

If the maximum amount of protection for a man’s dependants is 
desired, it is obvious that the type of policy which has the lowest 
premium is the one to choose. This is, of course, the whole life 
policy. The question then arises whether a with-profit policy (1.¢., 
one carrying bonuses) or a non-profit policy is the better. 

Before considering this question, it may be helpful to say a few 
words about bonuses. They may be at simple or compound rates 
and may be declared after valuations made annually or at longer 
intervals, generally of three or five years. Where a simple bonas 
is added to the policy, it is calculated on the original sum assured, 
but where a compound bonus is added, it is calculated on the sum 
assured plus the bonuses already added. 

A table of the annual reversionary bonuses of the various life 
offices is to be found on pages 56 to 61 im the current Insurance 
Agent’s Vade-Mecum.' Tables showing the total amount of £1,000 
policy increased by bonuses which are either (a) simple, (b) annual 
compound, (c) triennial compound, or (d) quinquennial compound, 
will be found in Stone and Cox’s Insurance Tables (ordinary 
branch).? From these tables can be constructed one comparing the 
value of a £100 policy after say 80 years having a bonus of say 
£1 10s., paid in accordance with one of the four methods mentioned 
above as follows— 


Simple bonus £145 Os. 
Annual compound £156 8s. 
Triennial compound £155 8s. 
Quinquennial compound £154 8s. 


There is thus very little difference between the results of calculating 
compound bonuses, but an office paying simple bonuses, in order to 
provide the same result as one paying compound bonuses, must 
either have a lower premium or pay larger bonuses or both. 

A simple calculation comparing a typical non-profit policy with 
a with-profit one will provide an answer. Assume that the assured 
is aged 85 at his next birthday. His expectation of life will be° 
36-85 years on the basis of the 1924-29 Mortality Tables, which are 
those almost invariably used by British Life Offices.’ 

Assuming the annual premium for a pol’cy for whole life for £100 
with profits will be £2 16s. 2d. per cent. (This is the rate of one of 
the life offices.) This equals £2-808. 


1 Published annually, price 7s. 6d. a Published annually, price 68 64d. 
3 Bee table on page 7B of the Inswrance Agent's Vade-Meoum. 
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It is necessary to ascertain the total amount paid in premiums, 
assuming that the premiums are compounded at some reasonable 
rate of interest. Three per cent. would be reasonable.* One pound 
sterling paid at the beginning of each year for 86 years (i.e., the 
period of the expectation of life) and compounded at three per 
cent. per annum will amount to £65-17, ignoring the 0-85 of a 
year as it will not significantly affect the result." 

£2°808 x £65-17 say £188 

ing a bonus of £1-18 per cent. per annum 

(the rate of the office in question) the total 

policy moneys receivable at the death of the 

assured, assumed to take place at the age of 

71, will be £177 
Thus the total amount assumed to be paid, including compound 
interest on premiums, is £188 and the total amount received in 
policy moneys and bonuses is £177. The d.fference of £6 between 
these two amounts is the cost of the protection given by the policy 
(which geems to me to be uncommonly cheap for what it provides). 
Compare these figures with those of a similar non-profit policy in 
the same office. The premium for such a policy is £2 8s. 1d. per 
cent. In order to compare like with like it is necessary to ascertain 
what amount of cover a premium of £2 16s. 2d. per annum will 
provide. It will be £180-86. 

Making the same calculation as abdve, i.s., compounding the 
premiums at 8 per cent. per annum, the total will be: 

£188 
Policy moneys 180-86 
£52°64 
So that the cost of the protection given by a with-profit policy is £6 
and of a non-profit policy is £52-64. There is, therefore, no doubt 
that a with-profit policy is by far the better. 

As will be seen, these calculations are‘made on a very important 
assumption, viz., that the assured lives for the whole period of his 
expectation of life. If, in the case mentioned above, the assured 
should die earlier than approximately 17 years after the date of 
the commencement of the insurance (i.¢., if the assured should die 
before reaching the age of 52), the non-profit policy will be the 
better and this difference in favour of this kind of policy will 
increase the earlier before 52 that the assured dies. 

The question which anyone proposing to insure his life for the 
sole benefit of his dependants must ask himself is, therefore, do J 
wish to provide for a comparatively early death or do I expect to 
live out my expected term? And in accordance with his answer to 
this question he will take out a non-profit or with-profit policy. 

4 The method of assuming a rate of interest and trea the premiums as 
compounded at that rate is good actuarial practice, though if simple interest 


only is calculated, it will not affect the comparative result materially. 
5 See table on page 74 of the Insurance Agent's Vade-Mooum. 
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Whilst whole-life policies provide the greatest protection for the 
assured’s dependants most people like to benefit personally from the 
savings they have made. This explains the popularity of endow- 
ment policies. 

Policies of this class have two aspects in accordance with their 
primary object. This can either be family protection or investment. 
If the former, a long term_endowment ‘policy is the right one, since, 
for a given sum of money each year, the policy with the lower 
premium will provide a policy for a larger amount than one for a 
shorter term and therefore with a relatively higher premium. 

On the other hand, since a rebate of income tax is allowed in 
respect of premiums up to seven per cent. of the amount assured, 
a policy regarded primarily from an investment paint of view should 
be for a term of years corresponding with a premium of about £7 
per cent. of the amount assured in order to take full advantage of 
the income tax rebate. 

Many people experience great difficulty in deciding upon the 
merits of the life policy offered by one insurance company as com- ` 
pared with another or others. It seems to me that the test to be 
applied is to ascertdin what is the cost of the protection provided 
by the policy. The formula for ascertaining this is to take the rate 
of premium per £100 for the required age, multiply it by the amount 
to which £1 paid yearly at the beginning of each year for the term 
of the policy will amount, if compounded at a reasonable per- 
centage, which, of course, must be the same in each calculation. 
The total will be the gross cost of the insurance. From this should 
be deducted the aggregate amount of the sum assured plus bonuses 
-and the balance will be the cost of insurance (less, of course, income 
tax rebate). The company which shows the lowest cost (or the 
largest credit in the case of a short term endowment policy) is, 
in my view, the best company with which to insure.‘ 

The necessary tables to enable these comparisons to be made 
are : — 


7 
! (1) Of premiums of the aane companies ; 
~ (2) Of the bonuses these companies offer ; 
(8) Of the amount to which £1 paid each year in sani 
i - compounded at a given rate of interest will amount for any 
given number of years; 
(4). Of the total amounts to which policies with compound 
- bonuses of a given rate will accumulate; 
(5) Of expectation of life; and 
(6) Showing the decimal ae ofa £. 


Tables I to 5 can be found in Stone & Cox’s Insurance Tables or in 


+ It should be noted that a number of offices reduos the premium rate by 

` sums varying from ls. to as much as 66. per cent. For this information 
sco the notes at the foot of the tables of premiums for the various types 
of policy on pages 4‘to EL of the Insurance Agent's Vade-Meoum. 
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the Life Insurance Agent’s Vade-Mecum, to which I have referred 
above. The latter is necessary as it gives the information required 
by Tables 1 and 2 above in a way which enables comparisons to be 
more readily made. 

The followmg is an example of the method of comparison I have 
set out above. It is desired to compare the quotations of two hfe 
insurance offices for a with-profit endowment policy on the life of 
a man aged 85 maturing at 65. The annual premium of the first 
office to be considered is £8 10s. 10d. per £100 insured which 
equals £8-54. The sum of £1 paid in advance each year com- 
pounded at three per cent. will amount to £49 in 80 years, and 
49 x 8-54 = £178-46. This company pays a compound reversionary 
bonus of £1 10s. with annual valuations. The total policy moneys 
will be £156-8. The difference between £17846 and £156-8 is 
£17°16, which is the cost of the pohcy. The annual premium for 
a similar policy in another office is £8 18s. 8d. per cent. which 
equals £8-98. Compounded as above the total cost will be £192-57. 
This company pays a simple reversionary bonus of £1 6s. Od. per 
cent. with an annual valuation and the total policy moneys will be 
£189. These last calculations require to be adjusted since the first 
premium is £8 10s. 10d. and the second £8 18s. 8d. The former is 
-9007 of the latter. Adjusting the figures, the total to be debited 
will, of course, be £178-46 as before, but the total policy moneys will 
be £125-15 and the cost £48-81. 

It should be emphasised that bonuses depend on profits and they 
again primarily depend on the capacity of any particular office to 
invest its funds to the best advantage. Whilst in times of financial 
-stability such as existed in the halcyon days before the first German 
war policy holders could calculate what their bonuses would be 
likely to be with a very considerable degree of certainty, the same 
conditions do not obtain now. Having regard to the difficulty of 
foreseeing what the trends of investment are likely to be, especially 
a considerable number of years hence, some cautious insurers could 
with some reason argue that it. would be wiser either not to rely 
on bonuses at all, in which case the oe endowment policy 
would be the logical form of assurance, or to rely on them only 
to a limited extent, from which it would follow that an office with 
a very low premium paying a small bonus at the present time 
would be chosen. If these considerations are to have weight, I 
prefer the latter method. 

I hope that what I have said may be of some assistance, 
especially to young solicitors who may be, and indeed should be, 
thinking of insuring their lives. It may bring some precision into 
what is often treated in a rather hit-or-miss fashion. Whilst a 
short article such as this cannot, of course, deal fully with the 
subject, I believe the' fundamental points have been dealt with. 


p B. Puuswocern.* 
* Bolisitor of the Supreme Court. 


STATUTES 
CHARITABLE TRUSTS (VALIDATION) Act, 1954 


Tue Charitable Trusts (Validation) Act, 1954, must be one of the 
most remarkable Law Reform Acts ever passed by Parliament— 
remarkable as much for what it excludes as for what it contains. 
As a general rule one naturally expects that a Law Reform Act will 
alter the law for the future and in exceptional cases it may also 
operate retrospectively. The draftsmen of this Act, however, 
(following the recommendations of the Nathan Committee) have 
scorned this well-tried method, and have produced an Act which 
seems to be based on an entirely new conception of legislative 
policy. 

The main provisions of the Act may be summarised as follows: 

Dispositions of property for objects not exclusively charitable 
which took effect before December 16, 1952, are retrospectively 
validated. Thus a gift “‘ for such charitable or benevolent objects 
as the trustees may select’? (such as that held void in Chichester 
Diocesan Fund v. Stmpeon [1944] A.C. 841) is now validated. This 
validation is to have effect for the period before the commencement 
of the Act ‘‘ as if the whole of the declared objects were charitable ”’ 
(s. 1 (2) (a)), and for the period after that commencement “‘ as if 
the provision had required the property to be held or applied for 
the declared objects in so far only as they authorise use for charit- 
able purposes ” (s. 1 (2) (b)). This means that if, in the above 
example, the property had before the commencement of the Act 
been applied for charitable and benevolent non-charitable objects 
the application would be validated, while if no property had been 
applied when the Act came into force it may be validly applied for 
the declared charitable objects only. 

The Act does not apply where any of the property has been paid 
to the person entitled by reason of the invalidity of the disposition 
(s. 2 (2) ), nor does it prejudice the rights of any person so entitled 
if his right accrued less than six years before December 16, 1952, 
and he has given express notice of his claim to the persons 
administering the property (s. 8 (1)). 

To the casual reader of the Act (if there be such a person) two 
questions at once present themselves: (1) Why is the Act retro- ` 
spective, and in particular why was December 16, 1952, selected as 
the vital date? (2) Why does the reform not apply to future 
dispositions ? l 

The answer to both these questions is to be found largely in the 
report of the Nathan Committee. In the first place the Nathan 
Committee was much concerned by the suggestion that many trusts 
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- generally believed to be charitable were invalidated by the Court of 
Appeal’s decisions in Elis v. I. R. C. (1949) 81 T.C. 178 and 
Oaford Group v. I. R. C. [1949] 2 All E.R. 587, and they recom- 
mended that trusts of this type should be retrospectively validated 
if created before December 81, 1950, this being a reasonable time 
after these decisions became known. The Act extends the period of 
grace for nearly two more years, until the date on which the 
Government’s acceptance of the recommendations of the Report on 
this question were announced, that is December 16, 1952. 

In view of the emphasis (over-emphasis, one is inclined to say) 
placed by the Committee on the maxim that everyone is presumed 
to know the law, it is perhaps a little surprising that they recom- 
mend that there should be any retrospective legislation at all. It is, 
moreover, open to doubt whether the Ellis and Owford Group cases 
laid down any new law. It is not without significance that neither 
of the cases appears in the Law Reports, and only one of them in 
the All England Reports.) But even if these cases did suggest that 
retrospective legislation was necessary the Act, again following the 
Committee’s recommendations, extends to a vast number of cases 
as to whose invalidity there could never have been any doubt long 
before 1950. The Act applies to all dispositions under which ‘‘ con- 
sistently with the terms of the provision, the property could be 
used exclusively for charitable purposes, but could nevertheless be 
used for purposes which are not charitable ” (s. 1 (1)). This opens 
the door to many cases which would have been held invalid as long 
ago as the beginning of the nineteenth century (see, e.g., James v. 
Allen (1817) 8 Mer. 17), and whose invalidity has been put beyond 
doubt by several decisions of the House of Lords itself (e.g., 
Houston v. Burns [1918] A.C. 887, and the well-known Dtplock 
case [1944] A.C. 841).2 Yet the policy of the Act is to validate 
dispositions made in ignorance of these cases while refusing to 
accord any such leniency to dispositions taking effect after Decem- 
ber 16, 1952. Is one to assume, then, that solicitors who were 
ignorant of well-known decisions of the House of Lords will comb 
the pages of the Nathan Report for a statement of the law? And _ 
what of testators who draw their wils without legal aid? Is it 
seriously suggested that such testators are any better acquainted 
with the Reports of Committees on highly technical branches of the 
law (or of Government pronouncements thereon) than with the Law 
Reports themselves? 


1 Tt may be noted that in Royal College of Surgeons v. National Provinctal 
Bank, Ltd. [1082] AC. 681, and J. R. O. v. Glasgow Police Athletic Assoc. 
[1958] A.C. 880 where the same point of law was discussed the Ellis case 
was not referred to at all and the Osford Group case received only a 
single mention in the latter case in the speech of Cohen. 

2 Tt 1s, of course, true that many, cen most of these cases will be excluded 
from the Act by the effect of s. 2 (supra), but the odd one may alip through. 
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Furthermore, the reason behind the Nathan Committee’s recom- 
mendation logically requires that the Act should apply to instru- 
ments executed before the material date, irrespective of when they 
take effect. In point of fact, however, the Act only applies where 
the instrument takes effect before this date. It follows that many 
wills drafted before the Ellis and Owford Group cases will not be 
saved by the Act at all, thus defeating the main object of the 
Committee’s recommendation. 

Passing to the second question, why is this reform not to apply 
to future dispositions? The answer again is that the Act follows the 
majority recommendation of the Nathan Committee in leaving such 
dispositions to the tender mercies of the law as it was before the 
Act. The arguments in favour of such a reform are best stated in 
the Report itself (paragraph-588): ‘“ The fine distinctions between 
what is and what is not charitable create serious difficulties in the 
drafting of gifts or bequests to charity. Yet many testators will 
continue to make home-made wills, and others, even though they 
consult the most astute and experienced lawyers, may have their 
wishes frustrated by a technical rule of law.” The committee, 
however, rejected these arguments because (1) “‘ the principle that 
every person must be presumed to know the law is fundamental,”’ 
and (2) ** testators would become uncertain of their position if the 
court were empowered to direct that a bequest partly to charity 
and partly to other purposes should be applied for charitable pur- 
poses only.” 

What do these arguments amount to? It is submitted that the 
logical conclusion of the first argument would be an almost complete 
abandonment of the law reform function of legislation. The argu- 
ment in effect is that bad law is innocuous if known to be bad, but 
as experience has shown, this is far too optimistic an assumption. 
Why were sections 4 of the Sale of Goods Act and 4 of the Statute 
‘of Frauds repealed? Because they produced injustice despite the 
-fact that they were among the most famous sections in the whole 
Statute Book. Why has the Rule against Perpetuities been referred 
to the Law Reform Committee?* Again the law is perfectly well 
known and exceptionally precise in its operation, yet it produces 
frequent injustice. Why was the Law Reform (Frustrated Con- 
tracts) Act, 1948, required? Again, because injustice frequently 
resulted in practice. In all these and many other cases injustices 
would never have occurred if the parties had always had a skilful 
solicitor at their elbows. But the fact that the difficulties of the ° 
law can be avoided by exceptionally skilful drafting is surely no 
argument for leaving the law as it is. The fact of the matter is, as 
the Committee admitted, that people do make home-drawn wills, 
that they do make mistakes, and even solicitors do so more often 
‘than could be desired. Where these mistakes are largely due to a 


s And why was s. 168 of the L.P.A., 1925,’ necessary? 
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rigidly technical rule such as that under discussion the proper 
function of legislation is surely to simplify the law so as to avoid 
the existing difficulties or at least (in the case of wills, anyhow) to 
give the courts power to rectify the mistake. 

It is worthy of notice that the pre-war Law Revision Committee 
do not seem to have shared the Nathan Committee’s apparent views 
on legislative policy. In their Sixth Interim Report on the doctrine 
of Consideration the Committee made several recommendations for 
reform of the doctrinc in cases where they agreed that no injustice 
would be caused if the parties were always well advised by skilful 
solicitors. Thus in paragraph 24, in considering the case of a person 
who may have spent time and trouble in reliance on a promise to 
keep an offer open for a definite time, the Report says: ‘‘ It is small 
consolation to him to be told that he ought to know the law. His 
retort would probably be that the law should be altered.” Again, 
in paragraph 40 the Report answers Lord Brougham’s remarks in 
Jorden v. Money (1859) 5 H.L.C. 185 that there is no reason for 
the application of the doctrine of estoppel where the statement 
made is one of intention ‘‘ because the parties have only to enter 
into a contract, and then all difficulty is removed,” by pointing out 
that ‘‘ Unfortunately people are not always so far sighted; if they 
were, there would be little need for law or lawyers.” It is sub- 
mitted that the Law Revision Committee showed a greater 
appreciation of the policy which should underlie legislative law 
reform. 

The Committee’s second reason for not recommending that the 
Act should apply to future dispositions is no more convincing than 
the first. Ew hypothesi we are considering cases where the testator 
is unaware of the existing law, and it would therefore seem im- 
probable that he would be aware of any power in the court to 
invalidate part but not all of a disposition. In any event most 
testators would surely prefer that their property should be applied 
for charitable purposes consistently with the terms of the will than 
that the entire disposition should be invalidated with the result 
that the next-of-kin receive an unmerited windfall. 

It is finally submitted that it is utterly indefensible to legislate 
retrospectively as this Statute does without regard to future dis- 
positions and it is much to be hoped that this Act will not become 
a model for future legislation. 

P. S. ATIYAn. 


REPORTS OF COMMITTEES 


Propose REFORM oF TAE ECCLESIASTICAL Courts 


Many lawyers would appear to be of the opinion that the church 
courts ceased to function altogether when their jurisdiction in 
testamentary and matrimonial matters was transferred to the 
statutory tribunals created under the Court of Probate Act and 
Matrimonial Causes Act of 1857. That this was not the case was 
shown in R. v. Chancellor of St. Edmundsbury and Ipswich Diocese 
([1948] 1 K.B. 195), in which the Court of Appeal reminded us 
that the law which they apply, while distinct in history and sub- 
stance from the system administered by the temporal courts, is 
none the less “‘ the King’s ecclesiastical law ’’ (per Wrottesley L.J. 
at p. 221). The report of the recent Commission on the Ecclesias- 
tical Courts, under the chairmanship of Lloyd-Jacob J., set up 
in 1951 by the Archbishops at the request of the- Convocations, 
contains a valuable survey of the history of these courts, as well 
as important recommendations for their reform. (S.P.C.K., 15s. 6d.) 
The traditional system of church courts consists of a hierarchy 
commencing with the Archdeacon’s Court, which is in practice 
obsolete except for visitations. The Commission do not propose 
to change this situation. Above this comes the Consistory Court 
of the Diocese, staffed by the Chancellor, now normally but not 
necessarily a barrister. The Commission suggest that this should 
be made obligatory, even in the case of a clérk in holy orders, 
adding an additional requirement of seven years’ practice—a pro- 
Vision almost certain to exclude the possibility of such a clerk’s 
being appointed, for even those few clergy who had been called 
to the Bar before ordination as a rule lack any such length of 
_ practical experience. Further—and here their recommendation 
runs counter to that of several earlier commissions—they believe 
that it should not be permissible for the Bishop himself to preside 
over the court instead of—or even with—his alter ego, the 
Chancellor. There is an interesting parallel here with the inability 
of the Sovereign to preside in her own courts, as established in the 
celebrated Prohibitions del Roy ( (1607) 12 Rep. 68). Above this 
comes the court of the province, picturesquely called the Court of 
Arches in the case of the province of Canterbury, the Court of 
Chancery in that of York. Under the Public Worship Regulation 
Act, 1874, the same person must be appointed judge of both 
provincial courts, in order to secure uniformity of decision within 
the established Church: a rule wisely retained by the Commission. 
Above that there is the possibility of an appeal to the Judicial 
Committee of the Privy Council. This “‘ final court of appeal ” 
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was expressly reserved from the terms of reference of the Commis- 
sion, but none the less their recommendations, if adopted, would 
remove all, or almost all, ecclesiastical business from that body. 

Side by side with this traditional hierarchy of courts there also 
exists a large number of statutory tribunals created by Acts ranging 
from the Church Discipline Act, 1840, to the Bishops (Retirement) 
Measure, 1951, each statute establishing fresh courts and a special 
procedure, so that every ecclesiastical case may be required to 
be dealt with by a distinct process before a theoretically distinct 
court, although in fact most of these statutory courts are based 
on an implementation of the traditional courts by additional clerical 
or lay assessors in varying proportions. The whole forms what can 
only be described as, in the Commission’s own words, “a jungle 
of courts.” It bas been the task of the Commission to try to 
establish order out of this chaos. They have approached their task 
with great care, examining fully the history of the courts and the 
reports of the many commissions for their reform or reorganisation 
which have considered the question (sometimes with, sometimes 
without, statutory consequences) since 1882. They have heard 
many distinguished witnesses, including four bishops, Vaisey J., and 
experienced ecclesiastical judges. 

Their recommendations are based on a distinction between what 
they call “ Conduct Cases,” i.e., those concerned with moral lapses 
or other factual misconduct such as neglect of duty, by the clergy, 
whether beneficed or not, and what they call ‘‘ Reserved Cases,” 
where the question in issue involves doctrinal or ritual deviation 
from the teaching of the Church. They recommend that for the 
former the only court at the diocesan level should be the traditional 
Consistory Court, strengthened by additional judges selected in a 
uniform manner. Appeal from its decision is to be to the Provincial 
Court, again suitably strengthened, but without the possibility of 
any further appeal (i.¢., to the Privy Council). Conduct cases 
relating to bishops (which one would hope will always be exceed- 
ingly rare) are to be dealt with in the special manner established 
by the Measure of 1951 already mentioned. The special court set 
up under the Benefices Act, 1898, which deals with cases-ın which 
the rights of a lay patron may be concerned, is also to be retained. 

“ Reserved Cases” have always appeared to be a source of 
difficulty, not least when taken in the last resort before the Privy 
Councit—a court not of Church lay members (which might be 
defensible) but of them and others, including in theory atheists, 
Hindus, Jews, Roman Catholics and so on. It is notorious that 
some Privy Council rulings, allegedly making binding law for the 
Church, are regularly broken by ninety-nine per cent. of the clergy, 
including its highest dignitaries, e.g., even a procession into church 
of the choir is ‘‘ illegal.” Such a situation can only bring the 


1 Eiphinstone v Pwichas (1870) L.R 8 A. & B. 66. 
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Queen’s ecclesiastical law into grave disrepute, and has wn- 
doubtedly led to a general relaxation of discipline in such matters 
which can bring nothing but harm to the Church. Boldly flouting 
its Terms of Reference, the Commission suggest a procedure 
whereby such cases should never again come before the Judicial 
Committee, or even any of the traditional hierarchy of courts. 
Instead they would go in the first instance before a Court of Inquiry 
appointed by the Convocation composed of one bishop, two clergy- 
men (preferably theologians) and two chancellors. As its title 
suggests, this body is not a court of trial, but is to have a function 
comparable with that of the magistrate’s preliminary inquiry in 
criminal cases. If it decides to proceed, the actual trial would 
come before the Court of Ecclesiastical Causes Reserved. This is 
to be composed of the Archbishop as chairman, two-other bishops 
and two lay communicant members of the Church who hold or 
have held high judicial office. The decision of this court would 
be fimal. 

This. report must be considered a very valuable document. It 
is to be hoped that no time will be lost in putting its recommenda- 
tions into practice, with or without modifications. The state of the 
Queen’s ecclesiastical courts is clearly one which must by no means 
be left as it is. 

C. D'OLIVER FARRAN. 
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NOTES OF CASES 


ADMINISTRATIVE DISCRETION AND THE CoURTS— 
THe Betrer PART or VALOUR? 


In Prescott v. Birmingham Corporation [1954] 8 W.L.R. 600, 990 
the facts were these. The defendant corporation resolved to 
approve and adopt a scheme to provide free travel facilities on the 
corporation’s omnibuses on every day (except Saturday) between 
10 a.m. and 4 p.m. for old people resident in the city who were 
already receiving retirement or old age pensions or national assist- 
ance payments. The loss of income was estimated at about £90,000 
which was to be met from the rate fund. The power of the corpora- 
tion to run omnibuses was given by private Acts. The permission of 
the licensing authority had been obtained. The plaintiff, a ratepayer, 
sought a declaration that the scheme was illegal and ultra vires. In 
the court of first instance, Vaisey J. gave judgment for the plaintiff. 
He was upheld by the Court of Appeal. 

The basis of the decision of Vaisey J. was that the corporation 
was attempting to usurp the functions of the legislature and to 
redress a nation-wide grievance by local administrative methods. 
‘‘ The subsidising of particular classes of society,” said the learned 
judge, ‘‘is...a matter for Parliament, and for Parliament alone.” 
As a statement of political, social or economic opinion this 1s 
clearly defensible. But it would seem to follow from another pro- 
position: that taxation ought to be a matter for the central 
government alone. This again is defensible and the abolition of 
local rates has been frequently advocated as a radical solution for 
the anomalies of local taxation. The present position is, however, 
that directly or indirectly some fifteen hundred local authorities 
(excluding parishes and special bodies like river boards) demand 
precepts or levy rates. The amounts demanded by rating autho- 
rities vary from about 14s. to 80s. in each pound of rateable value. 
Rateable values themselves differ considerably throughout the 
country. The services provided are similarly unequal in quality 
and extent. If there exists this large and varied system of local 
taxation with innumerable concealed subsidies to different groups ' 
according to geographic and party disposition, then it can equally 
be argued, as a matter of political, social or economic opinion, that 
the local, no less than the central, taxing authority is entitled to 
give relief to certain groups at the inevitable expense of others. 
What is not clear is how far a court should declare a particular 
operation valid or invalid by reason of one or other of these argu- 
ments. 

If Birmingham Corporation acted illegally, it must be because 
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the borough had, in law, exceeded its hmited powers. The question 
is one of legal validity, of the differences between statutory and 
common law corporations, of vires and of the proper exercise of 
discretion. The principle has generally been accepted that a 
borough is not limited, as is an authority created by statute, to its 
statutory powers, but may act as a natural person; that the 
Municipal Corporation Acts of the nineteenth century restricted this 
principle by requiring statutory authority for the spending of money 
out of the rate fund; and that there is doubt (Att.-Gen. v. Leicester 
Corporation [1948] Ch. 86) how far this restriction has been affected 
by the Local Government Act, 1988. It was thought that the Court 
of Appeal might consider the decision along these lines. 

But the Court of Appeal upheld the decision on new and different 
grounds. The single judgment of the court was read by Jenkins 
L.J. and may be summarised thus. The defendant corporation are 
authorised by statute to maintain and operate their transport 
undertaking and “ to charge such fares to passengers travelling on 
their vehicles as the defendants think fit” subject to any pre- 
scribed statutory maxima and to any conditions fixed by the 
licensing authority. The interest of-the licensing authority is to 
see that the fares are reasonable, and for this reason the authority 
required the corporation to pay £90,000 to the transport under- 
taking out of the rate fund in the first year and not to meet the 
cost of the scheme by an increase in fares. The Court of Appeal 
accepted that discriminatory charges might be valid. But they 
said that if a trustee running an omnibus service chose, from 
motives of philanthropy, to allow some person or class of persons 
to travel free or at reduced fares, although those charged the full 
fare might not be able to object, cestuis que trustent certainly 
could. Then follows the core of the judgment. ‘‘ Local authorities 
are not, of course, trustees for their ratepayers, but they do, we 
think, owe an analogous fiduciary duty to their ratepayers in rela- 
tion to the application of funds contributed by the latter.’ Thus 
local authorities are not, ‘“‘ purely on the strength of a general 
power,” entitled to charge different fares to different passengers 
“ simply because the local authority concerned are of opinion that 
the favoured class of persons ought on benevolent or philanthropic 
grounds to be accorded that benefit.” This is illegal because “ it 
would amount simply to the making of a gift or present in money’s 
- worth to a particular section of the local community at the expense 
of the general body of ratepayers.” The corporation were required 
to run the undertaking as a business venture and, although they 
had to aim at providing an efficient service at reasonable cost 
(which might involve some degree of loss), they should not go out of 
their way to make losses by giving away rights of free travel. Con- 
cessions in favour of children were readily justifiable on business 
principles. Those to blind and disabled persons ‘‘ may perhaps be 
classed as a minor act of elementary charity to which no reasonable 
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ratepayer would be likely to object.” Finally, ‘‘ if the case is to be 
regarded as turning upon the question whether the decision to adopt 
the scheme was a proper exercise of a discretion conferred on the 
defendants with respect to the differential treatment of passengers 
in the matter of fares, the answer, in our opinion, must be that it 
was not a proper exercise of such discretion. We think some 
support for this view is to be derived from the speeches in the 
House of Lords in Roberts v. Hopwood.” So ran the judgment of 
the Court of Appeal. 

In essence, this is a simple case. Its central problem is familiar. 
How far will the courts go in limiting a discretion which is absolute 
on its face? Here the corporation of Birmingham was empowered 
by statute to fix such fares as it thought fit. So in Roberts v. 
Hopwood [1925] A.C. 578, Poplar Borough Council were entitled 
to fix such wages as they thought fit. So in Associated Ptovincial 
Picture Houses v. Wednesbury Corporation [1948] 1 K.B. 228, the 
defendants were entitled to attach to a licence such conditions as 
they thought fit. In the case of transport, no doubt because it was 
likely to be a monopoly trading undertaking, Parliament had in 
the past thought fit to lay down certain general restrictions. Thus 
statutory maxima might be prescribed and a special statutory ‘body 
—the licensing authority—was established to ensure that fares were 
reasonable. In this case, the Court of Appeal has shown that, 
despite the unpopularity of Roberts v. Hopwood (shown in the 
treatment of that case in’Re a decision of Walker [1944] K.B. 644, 
and the Wednesbury Corporation case) and despite the restrictions 
which statutes had placed on the exercise of the discretion, the 
courts are prepared to control that exercise further by invoking the 
concept of the trust as an analogy. 

Counsel for the defendant corporation argued that the court 
should not override a decision reached in the exercise of such a 
discretion unless satisfled (apart from bad faith, which was not 
suggested) that the corporation had failed to take into account 
relevant matters or had taken into account irrelevant matters or 
had acted so unreasonably that there was no real exercise of the 
discretion at all. Granted that the corporation had power to dis- 
criminate (which the Court of Appeal accepted), this interpretation 
of the court’s functions seems to be soundly based on the Wednes- 
bury case. But the Court of Appeal rejected this argument, took 
to themselves far greater powers and, as the last part of judgment 
shows, were prepared to go yet further. For apart from the prin- 
ciple of a breach of trust, the court was prepared to say that this 
was an improper exercise of discretion on a basis similar to that of 
the House of Lords in Roberts v. Hopwood. I have quoted the 
passage in the judgment which refuted any decision made “on 
benevolent or philanthropic grounds.” There are passages in 
Roberts v. Hopwood, particularly in the judgment of Lord Atkin- 
son, which seem to be the source of this view. Lord Atkinson 
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speaks of the authority there allowing themselves “‘ to be guided 
. - - by some eccentric principles of socialistic philanthropy ”; and 
again: ‘“‘ The indulgence of philanthropic enthusiasm at the expense 
of persons other than the philanthropists is an entirely different 
thing from the indulgence of it at the expense of the philanthropists 
themselves.” So also, it may be that Lord Atkinson’s judgment 
suggested the main ground of the decision. For he said: ‘*‘ A body 
charged with the administration for definite purposes of funds con- 
tributed in whole or in part by persons other than the members of 
that body, owes, in my view, a duty to those latter persons to 
conduct that administration in a fairly businesslike manner with 
reasonable care, skill and caution, and with a due and alert regard 
to the interest of those contributors who are not members of the 
body. Towards these latter persons the body stands somewhat in © 
the position of trustees or managers of the property of others.” 

In the Wednesbury Corporation case, Lord Greene M.R. was at 
pains to point out that once it was established that relevant matters 
had been considered and irrelevant matters disregarded, that the 
subject-matter dealt with was within the competence of the local 
authority and that the authority had not acted in a grossly un- 
reasonable way, then the effect of the legislation was not to set up 
the courts as an arbiter of the correctness of one view over another. 
It was for the authority to make its decision. As Lord Russell 
said in Kruse v. Johnson [1898] 2 Q.B. 91, when speaking of the 
reasonableness of a local by-law, ‘* representatives may be trusted 
to understand their own requirements better than judges.” The 
Court of Appeal in this present case, like the House of Lords in 
Roberts v. Hopwood is saying simply: ‘f We do not think you are 
spending public money properly. We think you should not make 
these particular concessions. We think that although, in the 
interests of an efficient service at reasonable prices, it may be 
necessary for you to run at a loss, you should not incur a loss in 
this particular way.” 

The attitude of the courts to the discretionary powers of public 
authorities (both locally elected councils and Ministers responsible 
to Parliament) is clearly entering a new (politely) formative or (less 
politely) arbitrary period. The courts are beginning to react more 
strongly. The recent development of certiorari and of the action 
for a declaration is an illustration of this. But although (perhaps, 
because) the attitude of the courts is strengthening, it is becoming 
more and more unpredictable. The discretionary nature of the two. 
remedies just mentioned is being more and more stressed. And the 
vagueness of a duty analogous to a trust is self-evident. On the 
one hand, the Pilate-like hand-washing by the courts when faced 
with a decision of a Minister acting under an “if he is satisfied ” 
power amounts almost to a refusal to accept a responsibility which 
hitherto it was thought the Constitution had imposed on the judges 
es part of ther function. On the other hand, this Prescott case 
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shows how free of the impediment of precedent and emerging 
principle the intervention of the courts can be. It is becoming 
most necessary that the attitude of the courts should quickly 
crystallise so that both government and governed can foresee the 
likely legal consequences of a particular administrative action. If 
the rights of the individual are being infringed by what is called 
administrative lawlessness, then the extent to which those rights 
are to be preserved by the courts should be more clearly defined 
lest we find ourselves faced with a degree of judicial lawlessness as 
well. Too much discretion in the courts is as unsatisfactory as 
too much discretion in the Administration. 
J. A. G. GRIFFITH. 


Score oF Review oF DETERMINATIONS 
BY STATUTORY TRIBUNALS 


ALTHOUGH the decision of the Court of Appeal in Healey v. Minister 
of Health [1954] 8 W.L.R. 815 (affirming the decision of Cassels 
J. in the court of first instance [1954] 2 Q.B. 221) lays down no 
new principle of law, it is a good illustration of the distinction 
between the supervisory and appellate jurisdiction of the courts. It 
also raises important questions regarding the scope of the action 
for a declaration as a means of impugning the decisions of statutory 
tribunals. 

By section 67 (1) of the National Health Service Act, 1946, the 
Minister of Health is empowered to make regulations which may 
provide for the conferment of superannuation benefits on prescribed 
officers and for the determination of all questions arising under 
the regulations by the Minister. Regulations have been made 
dealing with the superannuation rights of (inter alios) a mental 
health officer, who is defined as a member of a hospital staff 
devoting the whole or substantially the whole of his time to the 
treatment or care of mental patients. Any question arising under 
the regulations ‘‘ as to the rights or liabilities of a retired officer 
of an employing authority, or of a person claiming to be treated 
as such... shall be determined by the Minister.” The plaintiff, 
who was employed as assistant to the chargehand in the shoe- 
maker’s shop of a mental hospital, applied to be designated as 
a mental health officer for the purposes of superannuation. The 
Minister rejected his claim on the ground that he did not devote 
*substantially the whole of his time to the treatment or care of 
mental patients. The plaintiff then brought an action against the 
Minister, claiming a declaration that he was a mental health 
officer within the regulations, inasmuch as patients engaged in 
occupational therapy were in his care for a substantial part of 
his working time. In his defence the Minister raised a plea in 
bar, contending that the court had no jurisdiction to reopen his 
decision. 
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In both courts Judgment was given for the Minister on the 
preliminary issue raised by his plea in bar. The plaintiff had not 
pleaded that the Minister’s determination was invalid or wrong 
in law (though jn substance he was claiming that it was wrong in 
law or fact or both); what he sought was a new determination 
by the courts of a matter committed to the Minister for deter- 
mination. It was not for the courts to usurp an appellate 
jurisdiction which had not been created by statute. If, moreover, 
a court were to assume jurisdiction and grant the declaration 
sought by the plaintiff there would be two determinations, incon- 
sistent with each other, which would stand side by side unless 
the Minister chose to revoke his determination. 

What would the plaintiff have had to establish in order to 
succeed, had he pleaded that the Minister’s determination was 
invalid or erroneous in law? It is settled: law that where it is 
provided by legislation that a question shall be determined by 
a Minister or by arbitration, the decision may be challenged in 
the courts, after the process of determination has been completed, 
by certiorari, an action for a declaration or any other appropriate 
procedure on the ground that it was made in excess of or without 
jurisdiction. - Further, if the competent authority has failed to 
observe the rules of natural justice certiorari will lie to quash 
its decision; and if the party aggrieved elects instead to bring an 
action for a declaration, a court will probably make a declaration 
that the decision was invalid. But if the authority has erred on 
a matter that is not collateral or preliminary to the issue that it 
kas to determine but is part of that very issue, certiorari will 
not lie to quash its decision (see R. v. St. Olave’s Board of Works 
(1857) 8 E. & B. 588; R. v. Minister of Heath [1989] 1 K.B. 282 
R. v. Minister of Health [1942] 1 All E.R. 81, 551) unless the 
error is an error of law and is apparent on the face of a written 
determination made by the authority (R. v. Northumberland 
Compensation Appeal Tribunal, ew p. Shaw [1952] 1 K.B. 888). 
Whether an action for a declaration would be an appropriate 
alternative method of impugning an order for patent error of law 
is not clear. ‘In Healey’s case Denning L.J. said, obtter (at 819), 
that it would be appropriate; Morris and Parker L.JJ. did not 
deal with the point. It could hardly be pleaded that an erroneous 
decision was a nullity if the tribunal had jurisdiction to make it; 
the plaintiff would therefore have to ask the court to declare that 
it Was erroneous in law. But if the court were to grant such a 
declaration the practical difficulty (adverted to in Healey’s case) of 
having two inconsistent determinations standing side by side might 
remain. If the error that the tribunal was alleged to have made 
neither went to jurisdiction nor was contained in a speaking order, 
so that certiorari would not lie, it is improbable that a court would 
ever make an order conflicting with the decision in an action 
for a declaration, save in highly exceptional circumstances. Those 
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circumstances were not present in Healey’s case, and dicta indicate 
that the Court of Appeal would almost certainly have declined 
jurisdiction even if the plaintiff had expressly pleaded that the 
Minister had erred in law. It is possible to regard Barnard v. 
National Dock Labour Board [1958] 2 Q.B. 18 as an exceptional 
case where the courts granted a declaration overruling the decision 
of a tribunal which had erred in law within its jurisdiction; it is 
also possible to regard it as a case of a tribunal acting without 
Jurisdiction; the latter view of the case may well be the better one.’ | 

The general tenor of the Judgments in Healey’s case supports 
the view that the scope of review of decisions of statutory tribunals 
is not substantially wider in an action for a declaration than on 
an application for certiorari. It is true that Denning L.J. sug- 
gested (at 818) that if the Minister had been shown in that case 
to have made a palpable error, the court would have held his 
determination to be invalid on the ground that there would be 
good reason to think he had ‘‘ mistaken or misused his powers ’’; 
but courts faced with similar situations in other forms of pro- 
ceedings have found no difficulty in treating such mistakes as 
going to jurisdiction: see Murphy v. R. [1911] A.C. 401; Estates 


_ & Singapore Trust Agency, Lid. v. Singapore Improvement Trust 


[1987] A.C. 898; R. v. Connell (1944) 69 C.L.R. 407; R. v. 
Australian Stevedoring Industry Board (1958) 88 C.L.R. 100; or 
as constituting a failure to hear and determine according to law: 
R. v. Cotham [1898] 1 Q.B. 802. 


S. A. DE SMITH. 


— 


ADMINISTRATIVE TRIBUNALS 


Tue case of Woollett v. Minister of Agriculture [1954] 1 W.L.R. 
1149; [1955] 1 Q.B. 108, is not of itself of any great importance. 
The points of law.were technicalities of the kind that do not 
enhance the reputation of lawyers and the interest comes from 
the reactions that the case has produced. An Agricultural Land 
Tribunal heard a case in September, 1951, and confirmed the 
proposal of the Minister that some land should be acquired under 
section 85 of the Agriculture Act, 1047. There was considerable 
delay in taking further steps for acquiring the land and a notice 
to treat was served in October, 1958. The case came before the 
Queen’s Bench Division in July, 1954, so that it is not surprising 
that there was some dispute over exactly what had happened 
at the hearing in 1951. An Agricultural Land Tribunal is not a 
body in constant session nor, in fact, in constant being; its chairman 
is a lawyer appointed by the Lord Chancellor and the other 
two members are representative and, in effect, must be drawn, 


1 Contrast the views on this and other points expressed by Mr. Gordon Borrie 
in his article at p. 188, ante. j 
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one from a panel of persons nominated by the National Farmers’ 
Union, and the other from persons nominated by the Central Land 
Owners Association. The 1947 Act says that these two members 
“shall, for each reference to the tribunal, be appointed by the 
Minister.” At the beginning of the hearing in 1951 it was men- 
tioned that the chairman was appointed by the Lord Chancellor, 
and a Rev. Mr. Marsh got up and asked who appointed the other 
two members. He expected to be told that they were appointed 
by the Minister. As this was an appeal from a proposal by the 
Minister, Mr. Marsh’s purpose was to discredit the tribunal. The 
chairman made the reply that it was he who had “selected ”’ or 
‘ chosen ”? or *‘ appointed ’’? the nominated members. There was 
a dispute about the actual words used. What had actually happened 
was that the secretary to the tribunal, Mr. Comins, who was also 
an official of the Ministry of Agriculture, had followed the usual 
procedure of considering which nominated members should be asked 
to sit and had mentioned this to the chairman. With the chair- 
man’s approval he had telephoned the two members and ascertained 
that they would be available. He had then written to them 
confirming the arrangement and had signed the letter as secretary 
of the tribunal. 

The plaintiff maintained that the two members had not been 
appointed by the Minister. Stable J. accepted this view: ‘* All 
that happened was that Coming rang up the members, found out 
if it was convenient for them to sit, and then confirmed the date 
and so on in the letters that he wrote. But in so doing, Comins 
was not expressing himself to be authorised by the Minister; he 
did not purport to be acting on behalf of the Minister; he did not 
think that he was acting on behalf of the Minister and in point 
-of fact he was not. He was functioning as the secretary of the 
tribunal and nothing else.” On that view there never was a 
tribunal and therefore further provisions of the Act could not 
cure any defects and the action must succeed. The Court of 
Appeal reversed that decision. Morris L.J. considered that Comins, 
being a Ministry official detailed to do the work in connection with 
the tribunal, was authorised by the Minister though he erroneously 
appointed two members in his capacity of secretary to the tribunal 
and not as agent for the Minister. Jenkins L.J. also thought that 
the two members had been appointed within the meaning of the 
Act. Both these Lords Justices and Denning L.J. were clear that 
if there was any defect in the appointment it was cured by the 
provision that “ All acts done at any meeting of any such body 
‘shall, notwithstanding that it is afterwards discovered that there 
was a defect in the appointment . . . of a person purporting to 
be a member thereof, be as valid as if that defect had not existed.”’ 
Hence the tribunal certainly was a tribunal. It followed from that 
that the rest of the Act, which attracts provisions of the Acquisition 
of Land (Authorisation Procedure) Act, 1946, would apply and 
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the time limit of six weeks for challenging the order in the High 
Court had expired. 

A common lawyer of a completely traditional outlook will 
doubtless feel aggrieved that when a possible defect is discovered 
it no longer follows that a decision will be upset. The provision 
about curing defects is, however, not peculiar to the Agriculture 
Act; such provisions occur in other places, for both administrative 
and judicial proceedings, including Local Government Act, 1988, s. 
60, Justices of the Peace Act, 1949, s. 5, and in the practice of 
the Court of Criminal Appeal. It is obviously desirable that all 
provisions for the appointment of members of tribunals should 
be carefully observed. It is also desirable that decisions should 
not be upset on technicalities that have no merits. There was 
no suggestion that Comins acted unfairly or that the plaintiff had 
been prejudiced before the tribunal because of the method of 
appointing members. Denning L.J. pointed out that Comins was 
acting much as a Clerk to Justices does. In the words of 
Jenkins L.J.: 

‘‘ Appointment was limited to a panel of busy men serving 
without remuneration (as distinct from expenses) and under 
no obligation to sit unless they chose. The problem was to 
find eligible ns who were prepared to sit on any given 
reference, and from a practical point of view Comins’ method 
of finding nominated members was the natural one to adopt. 
It was argued that the appointment of a person to sit as a 
member of a judicial tribunal such as this was a solemn act 
requiring due formality in its performance. This, I think, 
overlooks the fact that the choice of nominated members 
was limited to a panel so picked as to secure that the persons 
named in it were representative of the interests of farmers 
and of owners of agricultural land, and further limited by 
the provision which required that one from each of these two 
categories should be appointed for every reference. The task 
of appointment thus really resolved itself into finding two 

-~ eligible persons who would be available to sit on a given day.” 
Now when we look at some comment that this case has produced 
it is really astonishing. Let us consider Professor Hamson’s 
Emecutive Discretion and Judicial Control. On page 146 we learn 
that “The Conseil d’Etat has very firmly set itself against the 
type of tribunal which is attached to and a satellite of a Ministry. 
To the Conseil d’Etat such a tribunal does not present sufficient 
guarantee of a real judicial independence.” To that there is a 
footnote about Woollett. Agricultura] Land Tribunals (and other 
special tribunals) are, of course, established by Parliament and not 
by Ministers, and it is most useful to learn that, if we were to 
follow the French pattern, we should have an administrative court 
setting itself very firmly against the provisions of Acts of Parlia- 
ment. However, the point of interest here is that anyone should 
think that an Agricultural Land Tribunal is “‘ attached to -and a 
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satellite of a Ministry.” It is an example of a tribunal completely 
independent of the Minister. It is true that under the 1947 Act 
the two members were to be ‘‘ appointed’’ by the Minister for 
each reference, but they could only be appointed from persons 
nominated by bodies over which the Minister has not the slightest 
control. Amending legislation of 1954 provides that the Lord 
Chancellor makes up the panels from persons nominated, and 
that the appointment of two members for each reference is to be 
made by the chairman of the tribunal. That is a change that is 
to be welcomed because it may stop Mr. Marsh, Professor Hamson 
and others from misdirecting themselves. The Lord Chancellor 
will have to make up his panels from persons nominated by the 
same organisations, and, as far as anyone can see, exactly the 
same people will be selected. The trouble with people who will 
go about suggesting that tribunals are attached to and so presum- 
ably under the control of a Ministry is that they cannot bother to see 
what sort of people are appointed. To think that organisations of 
Jand owners or farmers, Trade Unions and other bodies put forward 
people to be stooges of a Minister simply displays a lack of under- 
standing of English public life. Professor Hamson has, however, 
another reference to this case, on page 10 of his book, where we 
gather that the High Court was able to prevent a “‘ substantial 
miscarriage of justice.” - A miscarriage of justice is a phrase used in 
our courts to signify that something has gone seriously wrong, such 
as a man being convicted when the conviction cannot be supported. 
A “substantial ’’ miscarriage of Justice must be pretty bad; here, 
Denning L.J. (who thought that Comins had not acted on behalf 
of the Minister) said: 
‘It is not as if the wrong men were appointed to sit. 
The right men were appointed, but mistakes were made in 
the method of their appointment. That was a defect, but no 
more than a defect, and it was cured by the terms of the Act. 
. - - I cannot help remarking that it would be most unfortunate 
if we came to any other conclusion.”’ 
Then what are we to make of suggestions that something dread- 
fully wrong occurred ? 
R. M. Jackson. 


Sarre System oF WORX 


AFTER the decision of the House of Lords in General Cleaning Con- 
tractors, Ltd. v. Christmas [1958] A.C. 180, it might have been 
thought that no more would be heard for some- time of cases con- 
cerning window-cleaners who sustained injuries in the course of 
their precarious duties, or at any rate that no further doubts could 
remain concerning the legal position. The House had there con- 
sidered an accident caused by a creeping sash window which 
resulted in a man who was standing on the sill cleaning the window 
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from the outside losing his balance and falling. They held the 
employers liable in damages because they failed to examine the 
window and see what dangers were involved in cleaning it by “ the 
window-sill method.” Their Lordships thought the employers 
should have provided the worker with wedges or blocks to use 
wherever the window was liable to slip or run down, and that they 
were negligent in failing to do so. As was pointed out in my note 
on this case (16 M.L.R. 882, July 1958) this result was reached by 
the House without subscribing to the rather wider view of an 
employer’s duties which was enunciated by Denning L.J. in the 
Court of Appeal, to the effect that it was the duty of the employer 
to devise a reasonably safe method of cleaning the windows in 
question, and that “ the window-sill method ”° was unsafe: [1052 | 
1 K.B. 141, noted in 15 M.L.R. 248, April 1952. 

Now we have yet another window denner case, which reopens 
the whole question of the choice of methods and the duties of an 
employer in relation thereto. This is the case of Drummond v. 
British Building Cleaners, Ltd. [1954] 1 W.L.R. 1484, C.A., in 
which the facts were that the plaintiff, an experienced and efficient 
window-cleaner employed_by the defendants, was cleaning the out- 
side of a first-floor sash window by standing on a sloping sill outside 
the window and holding on with one hand by a finger grip under 
the bottom of the top sash when his foot slipped, his fingerhold was 
wrenched away, and he fell to the ground, receiving serious injuries. 
The window and sill were of sound construction and in good con- 
dition. Above the top sash was a transom and above that a 
fanlight. Although the plaintiff had a safety belt none of the 
windows in the building had eye-bolts or hooks to which it could 
be attached. The plaintiff was not instructed to hitch the rope 
attached to his safety belt round the transom above the window 
nor to use a ladder provided by the defendants. In fact, as in the 
Christmas case, the defendants alleged that there was contributory 
negligence on the part of the plaintiff in failing to use this transom 
as an anchor for his rope, and once again it proved to be a legal 
argument in the nature of a boomerang, for the argument was 
turned against the defendants, who, as Denning L.J. remarked, 
were hoist with their own petard. Whether a more appropriate 
expression could be devised to cover window-cleaning firms is a 
matter for speculation. (Hanged with their own safety belt might 
be considered suitable.) ` 

On these facts Pilcher J. in a reserved judgment at [1954] 1 
W.L.R. 501 gave judgment for the defendants. The learned judge 
was obviously greatly impressed by the volume of evidence called 
before him concerning the conditions which were encountered by 
firms engaged in window-cleaning operations in the ordinary course 
of their business. His judgment contains a fairly full account of 
this general evidence, which he described as ‘* probably fuller than 
that called in the Christmas case ” (p. 506). He thought that there 
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was nothing to suggest that “‘ in causing or permitting the plaintiff 
to clean this particular window from the sill the defendants were in 
breach of their common law duty to provide a safe system of work,” 
and the evidence was that the method adopted by the plaintiff was 
the one by which upper-storey sash windows were almost invariably 
cleaned and was the normal and general method in the trade, and 
that it was commercially impracticable for window-cleaning firms 
to adopt any other method, such as insisting upon having eye-bolts 
inserted to the walls, for the purpose of attaching safety belts there- 
to, or insisting upon the use of cradles. The defendants had acted 
as reasonable and prudent employers and had not been guilty of 
any lack of care for the safety of the plaintiff. 

The Court of Appeal, consisting of Denning, Morris and Parker 
L.JJ., saw the case in a rather different light, and took the 
opportunity to develop a stage further their views concerning the 
emmployer’s duties in cases of this kind. They held unanimously 
that the cleaning of windows by ‘‘ the window-sill method ” has 
been proved to be dangerous, and that therefore it is incumbent 
on employers to do all they can to reduce the risk and to insist 
on the workmen taking precautions for their own safety. The 
evidence in this case established that the transom method was a 
reasonably practical way of securing safety, and the employers 
‘were guilty of negligence in failing to inquire into the possibility 
of attaching the safety belt to a transom, or to instruct their 
workmen to use that method when it was available. 

The way Denning L.J. put it, at p. 1486, was thus: ‘It is 

clearly shown by the evidence in this case, and in other cases which 
have come before the court, that the practice of cleaning windows 
by standing on the sill is dangerous. In those circumstances the 
employers are under a duty to do all they can to reduce the risk... 
The employers should always be on the look-out to see if there 
is any more that can be done for the safety of the men.” And 
in a later passage, at p. 1487, he says: ‘‘ It is quite clear... that 
the transom method was a practicable way of securing safety subject 
only to the possible objection of the occupier . . . They (the 
employers) ought to have asked the occupier whether he minded or | 
not.’” 
Morris L.J. explained the position in similar terms at p. 1489. 
The window-sill method, he said, was ‘‘ fraught with considerable 
peril, and, therefore, it was the duty of the employers to apply 
their minds constantly to the question of doing all that reasonably 
could be done to minimise the dangers and the perils . . . If the 
employers could have laid down some system, even though referable 
to some only of the windows that the plaintiff would be called 
on to clean, which would have obviated dangers or lessened the 
risks, then it was the duty of the employers to do their best 
reasonably to adopt and prescribe such a system.” 
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Parker L.J. expressed his complete agreement with what had 
been said concerning the duty of window-cleaning employers to 
exercise Vigilance for the safety of their employees, but he was 
careful to observe the limits of the decision. ‘* A window-cleaning 
employer,” he said, at p. 1448, “‘cannot, for example, be expected 
to lay out the job window by window, whereas the employee at 
all times must take reasonable care for his own safety.’’ In his 
view Pilcher J. ‘had taken ‘‘too broad a view in treating the 
defendants’ duty in relation to windows generally rather than in 
relation to the windows of the job on hand .. .”? (p. 1444). 

Whether as a result of this decision window-cleaning firms will 
know more clearly where their duty lies is debatable, but it does 
seem that the Court of Appeal have given certain positive guidance 
in the matter of devising a safe system of work. Such firms 
must now consider each job which is undertaken individually and 
prescribe the methods which the men are to adopt in dealing with 
the different kinds of window. They need not specify the method 
in relation to each particular window. They must warn the men 
of the danger of ‘‘ creeping sashes,” and supply blocks or wedges 
for use in dealing with them. If there are eye-bolts or hooks, the 
men must be told to attach their safety belts to these. If there 
are transoms or other means of securing safety belts, these must 
be used. They must exercise continual vigilance for the safety of 
the men. 

This then is the position established as a result of these “ window- 
cleaner’? cases. Even now much remains vague and undecided, 
and we cannot rule out the possibility of further litigation, though 
the Court of Appeal refused leave to appeal to the House of Lords 
in the present case.: Morris L.J. expressed the hope that “‘in time 
some additional safety suggestions other than those referred to 
in the evidence in this case may be considered ’’ (p. 1442), and 
Pilcher J. referred to the fact that a number of associated window- 
cleaning companies had recently considered what additional pre- 
cautions could be taken to safeguard their men (loc. cit. p. 505). 
There remains the question whether it is to be left to the courts 
to lay down ew post facto as a result of litigation on particular 
facts what ‘‘ additional precautions >°’ a reasonable and prudent 
employer should take. The alternatives would seem to be either 
that the trade should itself agree upon a code of reasonable practice 
in this matter, or, as was suggested in my previous note, the 
question should engage the attention of the authorities who decide 
what regulations shall be made in relation to different kinds of 
employment. Ifa building worker is protected by regulations, why 
not a window-cleaner? It is no answer to refer to the limitations 
contained in the Factories Act, 1987. If this Act stands in the 
way, it should be amended. That is, unless we are content to 
witness a tedious succession of cases in which the courts endeavour 
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to legislate for the trade, and it can hardly be suggested that they 
are the best source of such employment law. 


J. E. Hatt Wiu1ams. 


EXEMPTION CLAUSES AND Turnp Parties 


Two recent cases raise the question whether a person who is not 
a party to a contract can be affected by an exemption clause 
contained in it. This question falls into two parts: (i) can the 
third party claim the benefit of the exemption clause? (ii) can 
the third party be bound by the exemption clause? The doctrine 
of privity of contract demands that the third party should neither 
be entitled to the benefit nor subjected to the burden of the clause, 
unless one of the recognised exceptions to that doctrine (such as 
agency) can be invoked in his favour or against him. That this 
‘is in fact the law is born out by Adler v. Dickson [1954] 8 W.L.R. 
696, and Pyrene Co., Ltd. v. Scindia Navigation Co., Ltd. [1954] 
2 Q.B. 402. 

(1) The benefit of the exemption clause. In Adler v. Dickson 
the plaintiff entered into a contract of carriage with the P. & O. 
Steam Navigation Company. The conditions of transport which 
were ae on her ticket, so far as here material, provided: ‘‘ The 
company . . shall be exempt from all lability in respect of any . 
injury . . . to the person of any passenger .. . occasioned by 
the neslivencs of the company’s servants... while the passenger 
is embarking or disembarking.” The plaintiff was injured while 
reboarding the ship at Trieste. Since she was by the terms of 
her ticket admittedly precluded from suing the company, she 
brought an action against the master and boatswain of the ship, 
alleging that her injuries were due to their negligence. The 
defendants, as a preliminary point of law, raised the defence that 
they were entitled to the benefit of the exemption clause. The 
Court of Appeal rejected this contention, but the reasons given in 
the various judgments are not identical. 

In order to appreciate this conflict of judicial opinion it is 
necessary to go briefly into the history of this topic. Questions 
of this sort first arose in the nineteenth century, prior to the age 
of railway amalgamations, when an owner of a consignment of 
goods or a passenger would frequently have to use the services 
of several railway companies, but would usually be in direct 
contractual relationship with only one. If his contract with that 
company contained an exemption clause, could a second or sub- 
sequent company take the benefit of that clause? : 

At first it was thought that the plaintiff was in a dilemma: 
companies other than the first were ‘‘ either not lable at all, as 
no agreement was entered into with them, or... if the contract 
in any way attaches to them, the exception exonerates them from 
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liability ” (Bristol & Emeter Ry. v. Collins (1859) 7 H.L.C. 194, 
288). The effect of subsequent decisions, was to make the dilemma 
a false one, since its first horn ceased to exist. In a number of 
late nineteenth century cases railway companies were held liable 
in tort even though there was no contract between them and the 
plaintiffs.1 Thus in the question put above the second railway 
company was prima facie liable. But it could escape liability 
under the exemption clause if an agency relationship could be spelt 
out, as in Hall v. N. E. Ry. (1875) L.R. 10 Q.B. 487 and Barratt 
v. G. N. Ry. (1904) 20 T.L.R. 175. The subtlety of this device is 
brought out by an analysis of the Judgments in the former case. 
Blackburn J. thought that the first railway company was the agent 
of the plaintiff to contract with the second company (at p. 442); 
Lush J., that the first company was the agent of the second to 
contract with the plaintiff (at p. 448). 

So far the law is easy enough to state, if not to apply. Diffi- 
culty arises, however, from the decision of the House of Lords 
in Elder, Dempster & Co. v. Paterson, Zochonis & Co. [1924] A.C. 
522. In that case the plaintiffs contracted with the first three 
defendants, the charterers, for the carriage of a cargo of palm oil 
from West Africa to Hull. The charterers, who generally used 
their own ships for such purposes, on the present occasion chartered 
a ship from the fourth defendants, the shipowners. However, they 
used their usual form of bill of lading, which protected “‘ the 
shipowners, hereinafter called the company’’* from lability for 
bad stowage. It was held that the shipowners were protected by 
this clause. Although the judgments are not very clear on this 
point, it is submitted that three lines of reasoning emerge: 

(i) Although the bill of lading did not as such protect the 
shipowners, it was a circumstance to be taken into consideration 
in determining what duty they owed to the plaintiffs: it was even 
possible that a distinct contract, implied from conduct, arose 
between the shipowners and the plaintiffs and that this contract 
incorporated the terms of the bill of lading by tacit reference." No 
new principle is involved here. 

(ii) The shipowners were protected by the bill of lading because 
they were parties to it since the charterers were agents of the 


1 6.9., Martin v. Great Indian Peninsular Ry. (1867) 87 L.J.Ex.(x.8.) 27; 
Foulkes v. Metropolitan ¢ District Ry. (1880) 5 O.P.D. 157; Austin v. G.W.R. 
(1867) L.R. ee 442; Mous v. G. E. R. ae 9 sae 887; of. Ha 
y. Oulliford (1870) 4 C.P.D. 182. Becker v, G. H. R. (1870) L.R. 6 gb. 
241, went the other way but this may be because of its rather special facts. 
Alton v. Midland Ry. (1865) 19 C.B. (1.8.) 218, also went the other way, but 
the case cannot stand after Donoghue v. Stevenson [1982] A.C. 562. 

Se ee) a oe eine, Chee Wane wore Geese brner nie. cemneecee 
[1928] 1 K.B. 

2 It is submitted that this is what Lord Sumner meant when he spoke of a 
“ bailment on terms’’: [1024] A.C. at p. 564. Lords Dunedin and Carson 
agreed with Lord Sumner. 
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shipowners for the purpose of inserting the exemption clause.‘ 
This again is not new: it is the reasoning which underlies the 
railway cases. JE 

(ui) The shipowners were protected by the bill of lading in 
spite of the fact that they were not parties to it on the ground 
that where a person employs an agent to perform a contract that 
agent is entitled in performing the contract to any immunity from 
liabihty which the contract confers on the principal.” This is an 
interesting and new principle. The question is whether, in the 
hight of later decisions, it represents English law. 

In Cosgrove v. Horsfall (1946) 62 T.L.R. 140 the plaintiff, 
an employee of the London Passenger Transport Board, was issued 
with a pass enabling him to travel free of charge * on the Board’s 
vehicles. The pass provided that neither the Board “nor their 
servants ” were to be Hable to the holder for loss of life or injury. 
The Court of Appeal held that a servant of the Board was not 
entitled to the benefit of this clause. But the Elder, Dempster 
case was not cited, and clearly the third line of reasoning which 
emerges from that case would have produced a different result. 
In Adler v. Dickson the defendants therefore argued that Cosgrove 
v. Horsfall was wrongly decided as it was inconsistent with the 
Elder, Dempster case.” Both Jenkins and Morris L.JJ. repudiated 
this argument (at pp. 718 and 717 respectively) so that the 
Elder, Dempster case must now be taken to depend on one, or 
both, of the first two lines of reasoning there advanced. On both 
these lines of reasoning Cosgrove v. Horsfall was reconcilable with 
the Elder, Dempster case * and once this was established it followed 


that the defendants in Adler v. Dickson must fail. In Cosgrove _ 


v. Horsfall the exemption clause expressly purported to exempt 
the servants from lability. In Adler v. Dickson the contract only 
purported to exempt the company from liability for the negligence 
of its servants.” This fact would negative the suggestion that the 


4 rans Cave, ibid., at p. 584 (firss sentence). Lord Carson also agreed with 
Cave. 

5 Lord Cave, ibid., at p. 584 (second sentence); Lord Fmlay, tbid., at p. %7 
to M8; Lord Carson, supra, note 4. 

_© Nothing turned on the question whether the pass was a contract or a 
conditional licence. 

T Unfortunstely the ratio of the Alder, Dempster case cannot be determined 

age heads: see notes 8 to 5 above. Nor, after Jacobs v. L, O. C. 

[1950] A.C. 361 does it help matters to say thet the third lme of reasoning 

was only a second possible alternative for Lord Cave. 

Both these lines of reagoning depend on inferences of fact. The inference 

of fact required to support the first line of reasoning wes so unrealistic that 

ee ee A A Tt the second 

line of reasoning was expreasly repudiated by court. i 

consistent with the Elder, Dempster case, since that case only decidod 


It is true that on the outmde of the tickets there was printed the sentence 
that ‘' Pessengers . . . are carmed at ’ entire risk. But Morris 
L.J. points ont (at p. 715) that this was m y a summary of the conditions 
printed mside the ticket and that these must be taken to govern the osse. 
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contract affected the duty owed by the crew to the plaintiff, and 
an implied contract on the same terms would not help the defen- 
dants. The same fact also negatived any intention on the part 
of the company to act as agent for the crew in inserting the 
clause. Even if the crew had been expressly exempted by the 
clause, this would not have concluded the matter, as Cosgrove v. 
Horsfall shows. Nor would a declaration of agency have been 
conclusive since the courts have power to go behind such declara- 
tion 1°: the question is one of substance, not of drafting. It is 
submitted that the inference of agency will more readily be drawn 
where the third party is an independent person and not merely 
the servant of one of the contracting parties. This is supported 
by the interesting suggestion made by Jenkins L.J. in the present 
case (at p. 718) that it is by no means certain that the Elder, 
Dempster case would have been decided the same way had the 
action been brought against the shipowners’ servants instead of 
against the shipowners themselves. 

Denning L.J. alone appears to regard the third line of reasoning 
which emerges from the Elder, Dempster case as good law (at p. . 
702).11 A third party may be protected by an exemption clause 
merely because it is made for his benefit. But although a third 
party is entitled to the benefit of the clause, a defendant is only 
subjected to its burden if he freely assents to it (at p. 704). Such 
assent was given by the plaintiff in Hall v. N. E. Ry., but not 
by the plaintiff in Cosgrove v. Horsfall. In the present case there 
was no such assent: the plaintiff cduld have no idea that the ' 
clause exempted the servants since it did not say so (at p. 705). 
But it is, with respect, difficult to follow this argument. If the 
tems of the clause are relevant to the issue of assent, no con- 
vincing distinction can be drawn between Cosgrove v. Horsfall 
and Hall v. N. E. Ry. If assent is to be proved altunde, again 
the suggested distinction breaks down, for no evidence was given ' 
an this issue in either case. In fact the judgments do not discuss 
the question of assent at all, but deal with one question and one 
question only: was there privity of contract between the plaintiff 
and the defendant? 

It remains to consider the desirability of the rule applied in 
Adler v. Dickson. As to this, much could be said on both sides.” 
Tn this particular case the result of the rule was to enable the 
plaintiff to circumvent the exemption clause, for the employers 
felt it right and expedient to say that they would satisfy any 
judgment which might be given against their servants (at p. 700). 
Few will quarrel with the present trend of judicial opinion which - 


10 Of. Taddy v. Stenous [1904] 1 Ch. 854. 

11 Indeed he regards the case as establishing that the master and crew were 
similarly protected, but this was not decided. 

12 Contrast Serutton L.J. [1088] 1 K.B. 441 to 442 with Jenkins LJ. [1954] 
8 W.L R. 706 to 707. 
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is hostile to such exemption clauses’(see 17 M.L.R. 155), and the 
result of the present case is in accordance with this judicial policy. 
But it is as well to remember that all employers may not be so 
just or so generous as the employers of the present defendants; 
and that a legal device which depends for its ultimate effectivenėss 
on the bounty of a person who is not a party to the litigation 
is not in itself praiseworthy, and may have hidden snags which 
only experience can reveal. Further, in many cases of this kind 
the question is not whether the plaintiff has an effective claim 
for compensation, but against whom he has it.'* It is therefore 
dangerous to justify the decision in Adler v. Dickson by relying 
too heavily on considerations of convenience. Its true justification 
lies in the principle that in general only a party to a contract can 
take a benefit under it. 

(2) The burden of the ewemption clause. In Pyrene Co., Lid. 
v. Scindia Navigation Co., Ltd (supra) the plaintiffs were sellers 
of a fire tender under an f.o.b. contract. The buyers made their 
own arrangements for transport with the shipowners. The fire 
tender was damaged while it was being lifted on board the ship 
before the risk had passed to the buyers. In an action by the 
plaintiffs against the shipowners the latter pleaded that their 
liability was Hmited by Articles 2 and 4 (5) of the Schedule to the 
Carriage of Goods by Sea Act, 1924. These Articles provide that 
‘ under every contract of carriage of goods by sea the carrier... 
shall be . . . entitled ” to certain limitations of lability. The 
plaintiffs contended, inter alia, that these Limitations did not bind 
them since they were not privy to the contract of affreightment. 
Devlin J. held, however, that they were bound, since, in making 
the contract of affreightment, the buyers had acted as agents of 
the sellers to the extent to which that contract affected the sellers. 

Devlin J.’s view that a finding of agency was essential to 
support this conclusion is in conflict with the dicta of Goddard J. 
(as he then was) in Fosbroke-Hobbes v. Atrwork, Ltd. (1986) 58 
T.L.R. 254." In that case it was said that the guest of a person 
who had chartered an aeroplane would be bound by an exemption 
clause contained in the contract between the owner of the aeroplane 
and the charterer. The learned judge based his view largely on 
considerations of convenience: ‘* The obligations of the owner 
cannot be increased by the fact that the person with whom he 
has made his contract chooses to bring along persons who are in 
no contractual relations with the owner ” (at p. 257). But it 


13 ri the history of proceedings against the Crown before the Crown Proceedings 
ct, 1847. 
14 ‘* Of course the real question is which set of underwriters should bear the 
loss '’: per Scrutton L.J. in the Elder, Dempster case [1928] 1 K B. at 442. 
15 Strictly the question here discussed need not have been decided since it 
held that the exemption clause had not been sufficiently communicated 
even to the charterer of the aeroplane. 


Maron 1955 _ NOTES OF CASES 177 


is equally arguable that the guest, who was clearly “‘ in contempla- 
tion,” should not be deprived of his common law rights by a 
contract the terms of which he could neither know nor control. 
Where considerations of convenience are thus evenly balanced, 
principle should prevail. It is respectfully submitted that the 
reasoning of Devlin J. is to be preferred to that of Goddard J., 
as it is in accord with the principle that in general only a party 
to a contract can be bound by its terms. 
G. H. TREMEL. 


RECIPROCITY AND COMMON FORM IN THE CONFLICT oF Laws 


It has previously been suggested in this Review * that the decision 
in Travers v. Holley? means that the English courts will recognise 
a decree of divorce pronounced by a foreign court, if it is founded 
on circumstances in which the English courts would assume divorce 
jurisdiction. If this is so, it is a rare example of acceptance by the 
English judges of the just foundation of legislation’ passed to 
mitigate the hardship of a fiction of the common law.‘ But if the 
application of such a rule is to be effective, it is important that the 
courts should have regard to the actual circumstances in which the 
foreign court assumes jurisdiction, and not permit themselves to be 
misled by a form of words which, in the nature of things, is unlikely 
to be identical with that adopted by the English legislature. 

In Dunne v. Saban,* Davies J. recently refused to recognise the 
jurisdiction of the court of Florida to grant to a wife, whose hus- 
band was domiciled in England, a decree of divorce said to be based 
on the two grounds of (1) her acquisition of a separate domicile in 
Florida and (2) her residence there for a period of 90 days before 
presentation of her petition. 

Davies J. naturally relied heavily on’ Travers v. Holley in 
reaching his decision, and indeed quoted verbatim all but the first 
quarter of Hodson L.J.’s judgment in that case. Some difficulty 
is, however, caused by his conclusion * that ** Travers v. Holley 
deals with a case where the foreign court’s jurisdiction depended on 
three years’ residence, as does ours in similar circumstances.” 
With great respect, the judgments of all three members of the 
Court of Appeal in Travers v. Holley make it clear that the juris- 
diction recognised in the court of New South Wales in that case was 


“Dy a a7 a ER , p. 8L 
053] 

> s the Matrimonial Causes Act, 1950, s. 18 (1). 

« That on marriage e women lose all power to aoquire or relinquish e domicile, 
soo iat eal oe T oga MeT 

whatever domicile husband has at any particular time. This rule, to 
which there are no exceptions, is one of remnants of a unity in whi 
the imagination of the judges formerly clothed every husband and wife, no 
opie ete eas a a a a 
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based not on residence, but on the domicile of both parties in New 
South Wales at the date of the commencement of the desertion by 
the husband, as distinct from the date of the institution of divorce 
proceedings by the wife. The whole foundation of the dissenting 
judgment by Jenkins L.J. was that be did not consider that the 
husband’s initial acquisition of a domicile of choice in New South 
Wales had been proved. In other words, the jurisdiction assumed 
by the New South Wales court in Travers v. Holley corresponded 
with that exercised by the English courts on the basis of pre- 
desertion domicile under the Matrimonial Causes Act, 1950, 
s. 18 (1) (a) (which entered English law as the Matrimonial Causes 
Act, 1987, s. 18), and had nothing to do with the jurisdiction based 
on three years’ residence under section 18 (1) (b), (which first 
reached the Statute-book as the Law Reform (Miscellaneous Pro- 
visions) Act, 1949, s. 1 (1)). Indeed, in part of Hodson L.J.’s 
Judgment quoted by Davies J., the following passage occurs: 
“ Since 1987 this exception has been largely extended, first ‘by the 
Matrimonial Causes (War Marriages) Act, 1944 (a temporary war- 


time measure), and later by the Matrimonial Causes Act, 1950, s. 18. 


It is unnecessary to consider these later statutory provisions since, 
at the material time, when the avew South Wales proceedings were 
instituted, the Act of 1987 was in force, and section 18 of this Act 
corresponds in substance with the provision under which the New 
South Wales court claimed jurisdiction.” 

It is further submitted that, if regard had been had to the 
actual situation m which jurisdiction had been assumed by the 
court of Florida in Dunne v. Saban, rather than the forms of words 
in which the basis of jurisdiction was expressed, it might have trans- 
pired that in this case also the jurisdiction assumed in Florida 
‘approximated more nearly to the pre-desertion domicile test 
embodied in English law by the Matrimonial Causes Act, 1950 
s. 18 (1) (a), than the three years’ residence test of section 18 
(1) (b). Z 

The couple concerned in Dunne v. Saban emigrated to the 
United States of America in June, 1951, sixteen months after their 
marriage in England, and some twelve months after the wife’s 
parents had emigrated there. The Enghsh court was satisfied that 
the husband then abandoned his domicile of origin in England, and 
that he and his wife acquired a domicile in Florida. There seems 
also no doubt that the husband returned alone to England at the 
end of 1952, with the intention of remaining here, and it was held 
that he then reverted to his English domicile. 

The husband’s evidence in England (where the wife was repre- 
sented only by the Queen’s Proctor’s Department) was that some- 
time before he returned to England, his wife had left him and gone 
to live with her parents: that without his knowledge or consent she 
applied for American naturalisation in June, 1052; that she refused 


to accompany him on his return to England, and that she left - 
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unanswered his subsequent invitation to join him here after his 
return. 

A rather different version of at least some of these events had 
emerged when in July, 1958, the wife took divorce proceedings 
against him m Florida, subsequently obtaining there a decree dis- 
solving their marriage on the grounds of cruelty. The allegations of 
cruelty included inter alia the fact that he had returned to England 
without having made any arrangements for her to join him, and had 
stated that he did not intend to see her again. If the court of 
Florida had jurisdiction to dissolve the marriage, it would follow 
that the wife’s version of the facts as proved to the satisfaction 
of the court in Florida, would be accepted by the English courts 
together with the Florida decree based upon them. 

The husband subsequently applied in the English court under 
the rule in Har-Shefi v. Har-Shefi' for a declaration that his 
marriage had been validly dissolved by the decree of divorce 
obtamed by his wife in Florida, and the question for decision 
was whether the English court would recognise the jurisdiction 
of the court in Florida to dissolve the marriage. Jurisdiction 
was said to be founded on the wife’s domicile in Florida (which 
involved recognising her ability to acquire a domicile distinct from 
that of her husband) plus ninety days’ actual residence m that 
state. Davies J. held that, since this did not correspond to any 
heading under which the English courts assume jurisdiction to dis- 
solve a marriage, the validity of the Florida divorce would not be 
recognised here. “‘It seems to me that the statutory exceptions 
to the law regarding domicile as being the test of the jurisdiction 
to dissolve a marriage are exceptions, and that the rule, apart from 
those exceptions, remains in full force. In my judgment the 
observations in Travers v. Holley merely decide that this court will 
recognise the right of other courts to encroach upon the principle of 
domicile only to the extent to-which this court also does. Where, 
as here, you find a court purporting . . . to exercise jurisdiction upon 
ninety days’ residence, even though that i is coupled with something 
that we do not recognise, namely, a separate domicile of the wife 
in the United States, the only possible answer which this court can 
give is to say that the decree of that foreign court was in our law 
invalid.” § 

It has already been suggested that this approach has regard less 
to the actual situation of the parties than to the grounds on which 
“the foreign court purported to assume jurisdiction. There seems no 
doubt that husband and wife went together to Florida and acquired 
a domicile there. According to English law, by the very act of 
leaving his wife and returning to England, the husband subse- 
quently changed her domicile without her consent and thus inter 


liggn $ WLR. 980, 999. 
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alia deprived her of her right of recourse to the courts of the country 
in which they had agreed to settle, unless she could bring herself 
wider one of the admitted exceptions to the exclusive authority 
of the courts of her domicile. Eighteen years ago Parliament 
legislated to mitigate this hardship in respect of wives deserted in 
England, by the enactment now embodied in the Matrimonial 
Causes Act, 1950, s. 18 (1) (a). It is clear that under this clause 
the English courts assume jurisdiction to decide whether a wife 
who applies to them has in fact been deserted by her husband. 
If, in Dunne v. Saban, the wife’s allegations that the husband had 
returned to England without making arrangements for her to join 
him, and had said that he did not mtend to see her again, were 
substantiated to the satisfaction of the court of Florida, they 
would probably have sufficed to establish desertion in the English 
sense, so that jurisdiction in Florida might have been founded 
on pre-desertion domicile corresponding to the grounds embodied 
in the Matrimonial Causes Act, 1950, s. 18 (1) (a). Unfortunately 
the decree which the wife obtamed in Florida does nol appear to 
have described the husband’s conduct as desertion, but as extreme 
cruelty, and it is not even clear whether these specific and all- 
important allegations were in fact established to the court’s 
satisfaction. 

It would seem that if reciprocity in divorce jurisdiction is to 
be made effective, it is of the utmost importance that further 
consideration should be given to the question of classification and 
correlation of the grounds on which jurisdiction is assumed, so 
that reciprocity is based on facts and not on the form of words 
in which they are expressed. 

O. M. Strong. 


JURISDICTION OVER A FOREIGN COMPANY 


Deverall v. Grant Advertising Inc.’ provides a fresh facet to the 
jurisdiction of the English courts over a foreign company. Unfor- 
tunately for elegance jurisdiction is hard to appreciate without 
a preliminary recitation of some provisions of the Companies Act, 
1948.7, Part X of that Act contains eight sections applicable solely 
to *‘ oversea companies ’’ which are described in section 406 as 
‘‘ companies incorporated outside Great Britain which, after 
the commencement of this Act, establish a place of business e 
within Great Britain, and companies incorporated outside 
Great Britain which have before the commencement of this 
Act, established a place of business within Great Britain and 
continue to have an established place of business within Great 
Britain at the commencement of this Act.”’ 
1 [1954] 8 All E.R. 889; [1954] 8 W.L.R. 688. The All E.R. is the fuller © 


report, but ses now [1955] Ch. 111. 
210 & 11 Geo. 6, o. 88. 
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the provisos to section 412, and today.in equivalent circumstances 
the proper course would be for the person named to refuse service * 
whereupon the would-be plaintiff could be met by Deverall’s case. 
et if by accident, spite or misfortune the person named accepts 
ice then the company is subject to the jurisdiction, and no 
ought of his is of avail for he has no locus standi." The 
mpany itself cannot effectively withdraw from the jurisdiction 
ce the Companies Act provides no method by which a name 
be taken off the file without the substitution of a fresh one.’ 
e legislature has drawn an invidious distinction between com- 
ies which comply with s. 407 and those which do not, and it is 
e former which are penalised. The distinction was pointed out 
the Court of Appeal in Deverall’s case, but they took Da 
per refuge in the language of section 412."* 
The justification for the first part of section 412 is diege to 
be that the foreign’ company— 

“by filing with the er of companies the name and 

address . , submit[s|(ted) voluntarily to the jurisdiction 

of the English ‘courts an , on this account cannot subsequently 

- be heard to object to such jurisdiction.’’ ° 


Without becoming entangled in the complexities of jurisdiction 
by submission this dictum may at least be dubbed a little extra- 
ordinary. Although by carrying on or opening a place of business 
here a foreign company can’*® be said to have sybmitted to the 
jurisdiction it seems somewhat artificial to speak of fling a name 
under threat of a substantial fine as a: voluntary submission. 
Equally it seems absurd to say that the company submits at large - 
to the jurisdiction for an indefinite period which may not coincide 
with any real connection the company may retain with this 
country.”* The truth of the matter would seem to be that the 
foundation on which the common law insisted has been sapped 
unintentionally but unequivocally by statutory machinery which 
was designed merely to render use of that foundation easier. Such 
a sapping cannot be justified on the ground that those who trade 
in this country with a foreign company should be protected against 


1s The decision in R Liability Assurance oo Corporation, Ltd. v. Sedgwick, 
Collins and Company, Lid. [1927] "WC. 95, S aati by the named 
does not invalidate service is presumably reve by proviso (b). Cf. Gower, 
Modern Company Law (1954), p- 571, note (80) 
16 Emil Rind V. Anglo Prague Credit Bonk E GMD), Annual Preotioe, 1955, p. 77. 
17 Buckley, Companies Acts, rr ed., OF a 
18 [1954] 8 All E.R. at pp. L-5 r Or eip be proper to say that 
a E eae distinction drawn in Sabatier v. The Trading 


19 Emplogors’ Li Liab Assurance Corporation, Ltd. v. Sedgwick, Collins and 
Company, at A.O. 95 at p. 118, per Lord Parmoor; of. also Lord 
Cave at p. ina, ‘and Lord Sumner at p. 107. 

1 In fact English courta have been reluctant to advance submission as the 

sala o OE ee ore forigi companies: Farnsworth, op. cit., 


1 Fe må, sie admitted that s. 412 could operate *‘ somewhat artificially ” [1927 ] 
1 Ch. at p. 50T. 
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its sudden departure. For as we have seen the effectiveness of the 
extended jurisdiction depends on two accidents: (a) the sede 
company having complied with section 407 (1) (c); and (b) th 
person named accepting service. If the legislature was mind 
to grant such protection—and there is no reason to suspect i 
necessity **—a more capricious or indefinite method could 
have been chosen. A remedy to the present position lies simp 
in providing a method by which a name could be automati 
removed from the file on the company ceasing to have a place : 
business here, or at the expiration of some reasonable time thereaft 
sufficient to safeguard creditors.” 

~ MICHAEL Mann. 


SOVEREIGN IMMUNITY 


Over the last twenty-five years or so there has been room for the 
impression that the English courts were keeping aloof from every 
opportunity of curtailing the doctrine of sovereign immunity. The 
decision of the Court of Appeal in Krajina v. Tass Agency [1949] 
2 All E.R. 274, seemed to be the high-water mark of this develop- 
ment, because the result was particularly inequitable and clearly 
avoidable: (1949) 12 M.L.R. 494. There followed Kahan v. 
Pakistan Federation [1951] 2 K.B. 1008, another decision of the 
Court of Appeal, which arrived at a result that was certainly not 
required by public international law and probably not required by 
previous judicial authority in England: (1952) 15 M.L.R. 220. 
Finally there came United States of America v. Dollfus Mieg et 
Cie., [1952] A.C. 582, which involved a further, though perhaps 
less unexpected, extension of the circumstances justifying a foreign 
sovereign State in intervening in proceedings against an English 
corporation such as the Bank of England and claiming immunity. 
In these circumstances it is satisfactory to discover, in the most 
recent decision of the Judicial Committee of the Privy Council, a 
check in the tendency to enlarge the realm of the doctrine of 
sovereign immunity. 

In Juan Ysmael & Co. Inc. v. Republic of Indone [1954] 
8 All E.R. 286, the plaintiffs as owners claimed possession of a 
certain steamship against all parties interested in it. The 
plaintiffs had chartered the vessel to the defendant Republic, but 


aa R.B.O., Ord. 11, r. 1 (e) (i) will normally be available. ii thin compa tas 
left assets within the e jurisdiction then a creditor can petition for a winding-up 


Bank [1984] Oh. 815. In such & case service out of the jurisdiction could 
be effected under Ord. 11, r. Sa (b). Alternatively substituted service of the 
eae a le: ie Ga ere Kindersley 
950] 2 All at p. r. 6; Companies (Win -Up) 
ules, 1949, rule 287. caer 
235. 418 (2) of the Companies Act offers a convenient context for such a provision. 
As. eraa dhe: gobsscuien (ails any retsrancee SoCs niin ahd addo 
filed under s. 407 (1) (o). 
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the charterparty came to an end on June 80, 1952, i.e. three days 
after the issue of the writ. On that day the plaintiffs, through their 
servant, the acting captain, were in legal possession of the ship— 
indeed in the opinion delivered by Earl Jowitt it is stated that the 
ship ‘‘ always remained in the legal possession of the appellants ”’ 
(p. 241) and that ‘‘ legal possession of the vessel never passed to 
the Government of Indonesia ” (p. 241). However, on July 9, 1952, 
the Republic of Indonesia moved to set aside the writ on the ground, 
inter alia, that it was the owner of the ship. Was this “ bare asser- 
tion of title” sufficient to entitle the Republic of Indonesia to 
immunity? Or was it necessary that title should be proved? The 
Privy Council answered both questions in the negative and laid 
down the rule that— 
a ee government claiming that its interest in property 
will be affected by the judgment in an action to which it 1s not 
a party is not bound, as a condition of obtaining immunity, 
to prove its title to the interest claimed, but it must produce 
evidence to satisfy the court that its claim is not merely illusory 
nor founded on a title manifestly defective. The court must 
be satisfied that conflicting rights have to be decided in relation 
to the foreign government’s claim. When the court reaches 
that point it must decline to decide the rights and must stay 
the action, but it ought not to stay the action before that point 
is reached.” 
It was held that the Republic’s title was manifestly defective in 
that its only root lay in a purported sale by the plaintiffs’ agent 
who had no authority to sell. 

The principle enunciated by the Privy Council bears the stamp 
of a compromise. On the one hand the Privy Council clearly 
rejected the view of Scrutton L.J. in The Jupiter [1924] P. 286, 244, 
according to which the bare assertion of title supports a claim to 
immunity. Perhaps this development will strengthen the im- 
pression that it is possible to say about Scrutton L.J. as an inter- 
national lawyer what Lord Campbell said about another great 
common lawyer: ‘‘ But Lord Coke who is so great an authority as 
to our municipal law is entitled to little respect as a general jurist ”’ 
(Magdalena Steam Navigation Co. v. Martin (1859) 2 E. & E. 94, 
118). On the other hand the Privy Council refused to follow 
earlier dicta to the effect that a foreign government claiming: im- 
munity must prove its title. In particular in Haile Selassie v. Cable 

and Wireless Lid. [1988] Ch. 889, 844, a strong Court of Appeal 
(Sir Wilfrid Greene M.R., Scott and Clauson L.JJ.) had made it 
clear that the doctrine of immunity could not come into operation, 
unless it was “‘ either admitted or proved that property to which a 
claim is made either belongs to or is in the possession of, a foreign 
sovereign or his agent.” 

Yet it is likely that in practice there will not be too pronounced 

: a diference between the latter principle and the compromise 
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formulated by the Privy Council. The prima facie case which the 


Privy Council requires the foreign government to establish is a 


familiar phenomenon, for instance, in connection with applications 
for leave to serve a writ outside the jurisdiction: Vitkovice Horni 
v. Korner [1951] A.C. 869. In order to “ satisfy ” the court of the 
existence of conflicting rights foreign governments are hkely, in 
future, to put all the facts before the court and, in effect, to prove 
their title, though, of course, cases are conceivable in which a real 
issue arises and cannot be tried. 

The decision of the Privy Council covers a narrow field.- It has 
done nothing to obviate the necessity for a review of the whole 
of the doctrine of sovereign immunity. This is a problem which 
has developed in a wholly unsatisfactory manner and about which, 
therefore, a few words of a more general character should be added. 

On November 28, 1949, when speaking in the House of Lords, 
the then Lord Chancellor, Lord Jowitt, acknowledged the existence 
of the grave problem— 

“whether the law of this country affords to organs of foreign 
states a wider immunity than is desirable or strictly required 


by the principles of international law observed in the countries ~ 
o 


the worid. That question is one of considerable importance 
and diffculty. I beleve it to be the fact that our law differs 
in this ect from the French law, and it is wider than the 
project of law formulated in the United States. Its importance 
increases owing to the general increase of state activities of 
the present day and their extension into the realm of commerce 
and trade. We have therefore decided to ak up an Inter- 
artmental Committee to consider and re question 
which raises issues of very considerable sais and in Tak, 
of course, International Law and our relationship with foreign 
countries is concerned. We must remember that anything 
we do here must be reciprocal—it must affect us as it affects 
others.’’ 
(House of Lords Debates, Vol. 165, col. 940.) 
On February 18, 1958, the Under Seoretary of State for Foreign 
Affairs, Mr. Nutting, stated in the House of Commons that the 
Inter-Departmental Committee on State Immunities had— 
‘‘found such great divergencies in state practice as to make 
it difficult to establish the exact position under international 
law. In view of the differing opinions among the members of 
the Committee as to what principles it would be best to follow 
the Committee was unable to reach any final conclusions or 


make any final recommendations. Since it is clear that further’ 


study would not achieve any different result, it has been decided 


not to call upon the Committee for any further or final report - 


and the Committee must now therefore be regarded as functus 
officio.” 
l ouse of Öien Debates, Vol. 511, col. 81.) 
Whatever views may be held on the substance of the matter, 
BO poor an outcome of so promising a venture gives cause for regret. 


en ai a 


ae 
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That there exist divergencies in state practice was obvious from 
the beginning, though as a result of developments in the United 
States of America in 1952 (Department of State Bulletin Vol. xxvi, 
984) they are likely to decrease and to emphasise this country’s 
isolation. But such divergencies exist in most branches of inter- 
national law. The development of international law would de 
stultified if they were allowed to sanction a policy of désiste- 
ment rather than action. That members of a Committee express 
different views is a common experience, but it is perhaps a little less 
common to make the completion of a Committee’s labours depen- 
dent upon its members accepting the rule of unanimity. In any 
event, to abstain from publishing the prelimmary report which the 
Committee seems to have rendered, to disband the Committee with- 
out creating a new one, -to shelve the problem and its solution—this 
is a policy which will engender feelings of disappointment and 
frustration. It is a policy which, it is submitted, should be 
reversed. 

F. A. Mann 


EUROPEAN COAL AND STEEL COMMUNITY 


The Government of the French Republic v. The High Authority 
The Government of the Italian Republic v. The High Authority 


Tue Court of Justice of the European Coal and Steel Community 
delivered its first two judgments on December 21, 1954, in two 
actions—one brought by the French and one by the Italian Govern- 
ments against the High Authority, the supranational “ directors ” 
of the Community.* Both actions sought the annulment of the 
decisions of the High Authority 1/54, 2/54 and 8/54, published in 
the Journal Officiel de la C. E. C. A. on January 18, 1954. As the 
judgments in the two cases are almost identical, they will here be 
treated together, 

In its judgment the validity of decisions 1/54 and 8/54 was 
established, but the -court annulled para. 1 of decision 2/54 as 
having been passed in violation of Article 60 of the Treaty. 

Article 60, para. 2 (a) of the Treaty lays down that ‘‘ Price scales 
and conditions of sale applied by enterprises on the common market 
shall -be made public to the extent and under the conditions 
prescribed by the High Authority.” Detailed rules for this publica- 
tion were set out by the High Authority in the Journal Officiel of 
May 4, 1958, but these rules were amended by para. 1 of 2/54 
which, in effect, allowed enterprises to alter their prices from those 


1 Published in the Journal Officiel, Jan. 11, 1956, pp. 547 and 660. 
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in their published price scales, provided the alterations did not 

amount to an increase or decrease of more than 2-5 per cent. 
' In construing the terms of Article 60, para. 2 (a) the court held 
that the requirement that ‘‘ price scales shall be made public ” is 
“a rule of strict law from which no derogation is permissible,” and 
further, that read with the rest of para. 2 this provision clearly 
requires publication of prices before they are enforced on the 
common market. Moreover, the court held that “ prices ” implies 
the exact prices and not average or approximate ones. 

‘‘Tf the Treaty thus unequivocally requires prior publication of 
exact prices, it follows that the power granted to the High Autho- 
rity to determine the extent and the conditions of this publication 
does not allow it to violate the principle of the obligatory publica- 
tion of exact prices.” 

Decision 2/54 was therefore held to be a violation of the Treaty. 

Although as an interpretation of merely one article of the 
Treaty, this judgment has clearly a limited value, yet it contains 
certain points well worthy of consideration. 

Thus, although the appellants only alleged violation of the 
Treaty and détournement de pouvoir, the court, of itself, con- 
sidered whether decision 2/54 had been passed in violation of a 
substantial procedural requirement. The importance of this action 
on the part of the court is that by Article 88 of the Treaty an appeal 
against a decision of the High Authority can only be brought on 
one or more of four grounds, but only where détournement de 
pouvotr or a patent misconstruction of the Treaty is alleged can the 
court consider the High Authority’s assessment of the economic 
facts and circumstances in the light of which the decision was 
originally passed. It is an open question whether an appellant by 
merely including one of these two grounds in its action can confer 
this power of assessment upon the court: it must now be queried 
‘whether on the authority of these cases, the court, of itself, by 
considering either of these two heads, when they have not been 
alleged, can enlarge its own powers. 

One of the allegations of the appellants in support of their charge 
of détournement de pouvoi? was that the legalising, by 2/54, of 
variations from the price scales as published was undertaken by 
the High Authority so that it might not have to consider, under 
Article 64 of the Treaty, whether to take punitive action against 
enterprises that were in fact varying prices. On this point the 
court declared, in words that seem of the highest importance in* 
assessing the efficacy of a charge of détournement de pouvoir under 
Article 88: ‘‘ Even if the decisions challenged have been prompted 
in part by the notion of introducing a new system more able to 
be complied with by enterprises than the old, one cannot from 
that conclude that it was intended to legalise contravention already 
committed .... Even if an unlawful intention—such as a desire 


to avoid imposing sanctions upon defaulting enterprises—were 
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present together with other motives that did justify the action 
of the High Authority, the decisions would not from that fact be 
vitiated by détournement de pouvoir provided they did not violate 
the essential aim which was the prohibition of unfair competitive 
practices.” On this principle the court rejected the plea of 
détournement de pouvoir. 

The court has power to on costs between the parties 
where each has lost on one or more counts. In these two cases 
the appellants were successful in their challenge of decision 2/54 
para. 1, but lost in their challenge of decisions 1/54 and 8/54 as — 
well as against 2/54 para. 2. Had the French Government not 
expressly renounced its intention of asking for costs, the court 
would have condemned the High Authority to pay half of them. 
Both appellants, at the oral hearing of their cases, amended their 
original requéte and, as soa 2/54, merely challenged the 
validity of paras. 1 and 2, and not the whole of that decision. The 
interest of this les in the fact that the Rules of the court are 
silent upon the extent or even the existence of this power 
of amendment. One may wonder in fact. how far this power can 
be employed. The court in these cases expressly decided that a 
challenge of three decisions of the High Authority might properly 
be made by means of one action. It is thus queried whether 
the appellants would have been allowed to amend their action so 
as to have dropped their challenge of decisions 1/54 and 8/54 
and limited it merely to 2/54 para. 1. Thus by not losing on 
any counts, the court would have been compelled, under Article 60 
of the Rules, to award full costs against the defendants. It is felt 
that some further rules of the court concerning pleading would 
not be out of place. 

Para. 1 of decision 2/54 having been annulled, in accordance 
with the strict separation of powers that exists within the Com- 
munity, by Article 84 of the Treaty the matter is referred back to 
-the High Authority which is required to take the measures that 
comprise the carrying out of the decision of annulment under pain 
`of a further action being brought against it for an indemnity. 
D. G. VALENTINE. 


REVIEWS 


Toe CONTRACTS oF PUBLIC AUTHORITIES: A COMPARATIVE STUDY. 
By J. D. B. MITCHELL, LL.B., PH.D. | London School of 
Economics: George Bell & Sons, Ltd. xm and 244 pp. 325s.] 


Srwce the War a large number of young lawyers has Joined the ranks of 
university teachers of law. Hitherto it bas not been possible to Judge whether 
any distinguished jurists will emerge from thelr ranks because its members 
have been preoccupied with the preparation of teaching courses, the cditing 
of standard works (where a high level has been attained) and perhaps with 
the publication of short and ephemeral “breed and butter” articles and notes 
as tangible support for a claim to promotion on the university ladder. As 
full-scale works by those of this generation are now being produced, there is 
more materlal on which to rest a judgment. The latest is this comparative 
survey of the contracts of public authorities by J. D. B. Mitchell, recently 
appointed Professor of Constitutional Law in the University of Edinburgh. 

His concern is with the field of conflict between the concept of sanctity of 
contractual obligations and the general powers of the State His thesis is 
that a legal principle of “ governmental effectiveness” is of widespread applica- 
tion, and that in relation to contracts it means that no contract would be 
enforced when some essential governmental activity would be thereby rendered 
impossible or seriously impeded. “Governmental activity” connotes not only 
activities of the central government but also those of local and other public 
authorities provided that, in any event, the activity Is so important that inter- 
ference with it would be of considerable disadvantage to the community. 

He proceeds to discuss this principle in the light of English cases; 
especially The Amphitrite! with its decision that the Crown “cannot by 
contract hamper its freedom of action in matters which concern the welfare 
of the State,” and those dealing with the dismissibility of Crown servants and 
the need for parliamentary approval of expenditure. He contends that all 
these cases on public contracts are reconcilable with his doctrine of “ govern- 
mental effectiveness.” His criticism of the alleged rule that a body to whom 
a discretion has been entrusted cannot bind itself as to the manner of 
exercising that discretion in the future is brilliant in its utilisation of the 
American discussions on governmental/proprietary functions, in its demon- 
stration of the comparable positon of the Crown and other public bodies, 
leading to the conclusion that what is involved is not a question of 
incapacity to contract but the problem of to what extent there is a power 
(based on public policy) to override contractual obligations. 

The author next turns his attention to the U.S.A. Particularly refreshing is 
the courageous way in which he tackles the constititiona] problems of the 
contract clause, eminent domain, police powers, tax immunities and rate regula- 
ton; he is not content to take the easy course of concentrating on those 
aspects of Federal contracts which are comparatively “untainted” by legale 
problems of the Constitution Not only is this the clearest short account of 
the working of these rules read by your reviewer, but also the recognition in the 
U.S.A. that the principle of sanctity of contracts must give way in some 
circumstances to the necessities of government is strikingly demonstrated. 

There follows a clear account of the French contrat admtinistratif where 
special rules apply to certain contracts having le but de service publio. 
Professor Mitchell admires many of the fundamental changes in the law of 
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contracts to be found there: especially the principle that the State may modify 
contracts in the interests of government provided that appropriate financial 
adjustment is made so as not to deprive the contractor of his promised 
advantages under the orlginal contract. 

His conclusion is that public and private law are distinct: that bodies 
performing public services must be subject to a different law of contract 
whenever the contractual obligation of the public authority is to be loosened, 
without prejudice to the individual contractor in those cases where the nature 
of the contract and an objective consideration of its terms make such a 
separate law of administrative contracts essential. 

This is comparative law at its best: a thorough assimilation of the foreign 
authorities (no mere undigested translation of students’ textbooks), no distor- 
tion of the foreign law to fit a preconceived scheme, clear presentation without 
evasion of the difficultles where the material for comparison has to be quarried, 
positive and constructive conclusions fairly based on close argument. Incident- 
ally, it is a reflection of the greatly improved library facilites in England in 
- respect of comparative law that so comprehensive a work could be written 
from material collected from English library sources. 

A few scattered criticisms may be relevant. When the author’s footnote 
references and occasional asides show his intimate acquaintance with these 
matters it is perhaps to be regretted that he has written so little on the 
content of the standard forms for governmental contracts in use in the United 
Kingdom and the U.S.A. (for a comparison with the law of oontrai adminis- 
tratif might have been instructive); other sources which merit more attention 
are the provisions of the various statutes setting up administrative bodies, 
private Acts, Standing Orders of the House of Commons, Treasury regulations 
end the several accounts of Treasury practice now available in the History of 
the Second World War Series and elsewhere. It is doubtful, too, whether the 
position of the fonctionnaire in the French system can properly be understood 
unless the recourse for excés de powocir is considered more fully. Presumably 
the book was at too advanced a stage when Att.len. for Oeylon v. De Siloa? 
and Terrell v. Secretary of State for the Colonies * were reported for them to 
receive the treatment in the text which their importance demands, Sometimes 
it is difficult to decide whether the author is stating what he believes English 
law to be, or what he believes it ought to be, or what he predicts that the 
judges are in future going to meke it: this is particularly the case with his 
discussion of the claim of a contractor for compensation (as distinct from 
damages) when the public authority finds it necessary to break a contract. 

One post-war recruit to law teaching has shown here that he is a jurist 
equipped to maintain the standards set by the giants of yesterday. 


H. Srarer. 


ANGLO-Saxon Writs. Edited by F. E. Hanmxr. [Manchester 
University Press. 1952. xxii and 604 pp. 2 plates. 56s.] 


Raney, indeed, does there appear a work of such accomplished scholarship as 
this. The text and translation of 121 Anglo-Saxon writs is given, grouped 
according to the great monastic houses in whose cartularies they are found. 
There survive but two originals, to which must be added one “ partially” 
authentic, another “probably,” and yet another “ possibly.” To each group 
there {s an introduction upon the house in question and the writs preserved or 
copied tn its archives, with discussions of thelr authenticity and their signifi- 
cance for the history of law, institutions and society. Over 100 pages of notes 


2 [1088] A.O. 461. 
3 [1958] 2 Q.B. 499. 
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give an elaborate exegesis, textual, philological, topographical and legal, and 
bring to bear upon the documents all the resources of historical technique. Add 
to this a most interesting and useful biographical dictionary of persons (with 
their dates redetermined), and a really first-rate index, and it will be seen how 
exhaustively these precious documents have been studied. 

Even so, the most remarkable part of this volume has still to be mentioned, 
namely, the general introduction where the history of the writ and its attendant 
problems is discussed in 118 pages of high interest and importance. The oldest 
still extant come from the beginning of the eleventh century, but a casual 
remark of King Alfred shows that his “ written message with seal” was already 
familiar enough to be used as an illustration in homfletic writing. The initial 
protocol of a writ was of the briefest: the sender’s name, and a greeting to the 
addressee, after which it plunges at once into business. There may or may not 
be a final valediction, and the presence of the seal is not announced in the writ 
Nevertheless, the seal was so constantly present that the whole document could 
be familiarly called “a seal” just as later ages spoke of “a green wax” or 
“a privy seal,” meaning a document thus authenticated (of. A. de Bouard, 
Diplomatique, 1, 884). 

The gap in evidence between Alfred and Æthelred is surely apparent rather 
than real, for “ writs” throughout the Middle Ages must have been used for all 
sorts of business, and many must have been of only temporary interest with no 
claim to preservation. Those which have survived have done so for the obvious 
reason that they announce dispositions of land, immunities end matters closely 
touching property rights, Consequently, the relationship of the writ and the 
solemn charter or diploma is immediately raised. Here Miss Harmer has to 
deal shortly but trenchantly with controversial matters between Giry, Bresslau 
and W. H. Stevenson, showing that some 1l)-considered words of the last-named 
were responsible for some of the errors in Winfleld’s Chief Sources, 290 et seq. 

The fact that the Anglo-Saxon writ bore a pendant seal naturally leads 
the author to plunge into the midst of the centuries-old debate on the seals of 
the Anglo-Saxon Kings, the question whether they had a Chancery before the 
Conquest, whether they had also a Chancellor, and whether the ever-fdmous 
Regenbald occupied that office. Miss Harmer’s conclusion is that there is no 
satisfactory evidence for the office before 1066, and that the first authentic 
Chancellor known is Herfast (1068). 

A long and extremely interesting section deals with the history of seals. 
They had long been used on the Continent either as wax seals affixed en placard, 
or as metal seals (such as “ bulls”) pendant on strings. It seems to have been 
the Anglo-Saxons who invented the device of a wax seal sur simple queus, 
which later spread far and wide. “Great” seals have a separate history, and 
here Otto III set the style for Edward the Confessor, though the latter con- 
- tributed the innovation of making his great seal double-faced with two separate 
designs. Some very pusaling circumstances about documents sealed with the 
Confessor’s seals (three different types have been predicated) lead to the 
supposition that a matrix continued to be used surreptitioualy after his death. 

As one would expect, there is a detailed discussion of the contents, style and 
language of the writs, and Miss Harmer gives a critical list, annotated with 
the most modern opinions, of the rights (such as sao and soc and others) which 
figure in the documents. It would seem that in fact our surviving writs 
represent a special class which was concerned with law and property, an 
that the older and familiar writ-form was employed in this new connection from 
the reign of Ethelred II onwards. That King legislated at great length and 
of deliberate purpose. In one passage of his laws we read: “... but this 
practice has been stopped by our lord; may he succeed tn stopping more!” 
(V. Æthelred 82. 5). One of the “ practices” was the revival of long dormant 
claims to land. It may be that in considering this problem it occurred to him 
or his counsellors to enact the primitive statute of limitation in III Athelred 14 
(of. the common law “continual claim”), and it might well be that as a part 
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of the same policy of clarifying land Jaw the King hit upon the device of using 
his writ to announce to the local public important transactions concerning land. 

For the most part, these writs announce to the notables of the shire what 
the King has done; sometimes they expressly authorise the grantee to make a 
solemn landboc as the final record, but it was inevitable that the writ should 
finally have acquired superior authority. As Miss Harmer observes (p. 87): 
“It is worthy of note that in Domesday Book the appeal is not to the land- 
book or privilegium, but to the brevis et siglhim of King Edward.” And so 
the writ, having first been merely an administrative letter, became a document 
of title. 

The writ hes still to reach its last stage, as an instrument initiating litiga- 
ton. That history is mainly post-Conquest, but not entirely, for its beginnings 
can be seen in this volume. Not that any specimens (originals or copies) have 
survived—there {s no reason why they should have been kept, once they had 
served their purpose—but unfortunately writs of this sort are sometimes 
referred to in narratives in terms that leave no doubt as to thelr nature and 
funcHon. Here, too, it seems that A‘thelred is the innovator. The two known 
passages of this sort are printed here on p. 541, Nos. 1 and 2 (with comment on 
pp. 19 and 47). Both concern cases of difficulty and importance, and in both 
the King sent “his writ and seal” to the shire commanding them to terminate 
the case fjustly—words strongly reminiscent of the writs beginning with 
“ fusticies,” and of certain other viscontial writs with their concluding words 
st inde juste deduci facias. Itis no doubt rash to carry the argument so much 
further than Miss Harmer has done, and ft must be confessed that nothing like 
a collection of early post-Conquest writs has yet been put together; nevertheless ` 
it is difficult to resist the impression that here is a royal writ commanding the 
shire to entertain a specific piece of litgaHon Writ No. 17 may also have 
some bearing on the question. ` 

There is much else that might be mentioned, but enough has been said to 
show the high importance for legal history of this distinguished work. 


T. E. T. Prucomyert. 


ABNOULD ON Marine Insurance. Fourteenth edition by Lorp 
CHORLEY. [London: Stevens & Sons, Ltd. 1954. Vol. 1, 
Ixxxiii and 497 pp.; Vol. 2, 850 (with Index). £8 8s. net.] 


Amwoutp on Marine Insurance has now reached its fourteenth edition, and the 
new edition worthily upholds the tradition of its predecessors. One change 
which is immediately noticeable is in the colour of the binding; the familiar 
green boards having given place to black. Changes in the body of the book are 
comparatively few, and this, though it may set a problem for the reviewer, is 
not necessarily a matter for regret. The law of marine insurance has from its 
earliest beginnings developed slowly; in the ten years that have passed since 
the end of the Second World War there have been scarcely a doren marine 
insurance cases, and certainly not more than two or three of real importance. 
Nevertheless, it is unfortunate that there was not time to give more than brief 
notice to the decision of the Court of Appeal in AHantio Maritime v. Gibbon 

e [1954] 1 Q.B. 88, which resolved a certain ambiguity in Cory v. Burr, 8 App. 
Cas. 898, and shed some further light on the “loss of time” clause. Although 
the amount of new law that had to be incorporated in this edition was small, the 
time for its preparation was unexpectedly curtailed owing to the thirteenth 
edition going out of print, and the learned editor therefore had to confine 
himself, in the main, to holding the ground already won. In these circumstances 
it might perhaps be useful to consider the position that the book has now 
reached, with particular reference to that “extensive reconstruction and 
rewriting,” the need for which the present editor forecast In his preface to the 
thirteenth edition. 
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Arnould is now well past its century, and has for most of its life enjoyed 
the position of the leading English authority on the subject.” At the present 
tme there is no other textbook which affords the same combination of a 
scholarly expositiqn of principle with a detailed and acute analysis of particular 
problems and cases, and the author’s opinion upon doubtful points rightly 
‘carries great welght. Certainly one cannot dissent from the view, expressed 
In the preface to this edition, that it would be a mistake to make so many and 
such drastic alterations in the substance of the work that it would cease to be 
familiar to {ts many users. On the other hand, the feeling has been growing 
for some time that Arnould needs a more comprehensive overhaul than has been 
possible in recent editions. There have been two great changes in the applica- 
tion, if not in the fundamentals, of the law since the book was written; the 
one brought about by the passing, in 1906, of the Marine Insurance Act, and 
the other by the virtual supersession of the common form of policy by standard 
sets of Institute Clauses, usually incorporated in toto into the cohtract, many 
of which both define the risks insured against, and lay down the conditions of 
underwriters’ liability. The second of these changes is much less fully reflected 
in the pages of Arnould than the first. In “all risks” policies, now frequently 
met with, or in policies against special risks not contemplated in the standard 
form of policy, very difficult problems can and do arise concerning the scope 
of the cover provided and, espectally, the effect of the statutory exceptions of 
delay and inherent vice, and the treatment of these and kindred subjects is now 
somewhat inadequate. On the other hand, there are topics—in the long chapter 
on General Average, for example—which are dealt with at length in Arnould, 
but whose practical importance has for one reason or another declined, te 
discussion of which might now be condensed. 

There are also, throughout the book, points of detail, all small in themselves, 
on which alterations seem to be necessary, and this is a matter of almost greater 
Importance for the practitioner, than those already mentioned. These points 
fall into several categories; a few have been caused by changes in the law; 
some arise where later editors have differed from Arnould’s view but have not 
made {t clear which is now to be preferred; some, where the point of submis- 
sions or comments is no longer clears; some are due to the process of rewriting 
or rearranging over several editions, as a result of which the apparatus of 
references and cross-references has in places got out of focus. A few examples 
of these points must suffice. 

The final paragraph of § 1208 on p. 1101 is directly contradictory, on an 
important point, of the observations in n. 26. In § 1076, p. 984, it is made 
to appear that the words of Lord Abinger there quoted were spoken in Glenate 
v. London Assurcace and not, as in fact they were, in Rous v. Salvador. 
On p. 816, n. 78, dealing with the case of Otago, eto. Association v. Thompson 
does not state the important fact that Hamilton J. reached his decision” on 
the meaning of “loss” only on evidence from underwriters that the word 
had a recognised special meaning in that particular context. On p. 200, 
the case reference to Lynch v. Hamilton in n. 12 might mystify readers 
` unfamiliar with the organisation of the courts before 1875. The cross-refer- 
ences in nn. 8 and 4 op p. 126, and in n. 28 on p. 218, appear to be wrong. 
Finally, one cannot but regret that the page and section numbers are still 
printed in identical type—a source of much confusion and irritation. The 
footnotes, also, are numbered in type too small to be comfortably legible. 

One repeats, however, that these are small matters, and these criticisms in 
no way detract from the credit that is due to Lord Chorley for his work in 
undertaking the last two ed{tions single-handed. All readers of Arnould will be 
particularly grateful to him for the revised Chapter 8, in which the underlying 
principles of the important but, of recent years, somewhat neglected subject of 
construction are once more thrown into sharp relief. 

C. T. Bartaacue 
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Crv Ricuts iN Tuanaration. By Mitton R. Konvirz. [Ithaca: 
Cornell University Press; London: Geoffrey Cumberlege. 1958. 
mii and 216 pp. 28s. | 


Iw 1946 Professor Konvitz published a detafled study on The Alien and the 
Asiatic in American Law. He has now supplemented this by a small book 
dealing with “discrimination on account of race, color, creed, opinion, or 
national origin {n our legislation relating to the admission and exclusion of 
immigrants, deportation, and naturalisation.” Since the scope of this second 
work is somewhat narrower than that of the earlier, it means that P „fessor 
Konvits hag only revised and brought up to date those chapter- “sg 1946 
work which relate to admission and exclusion, deportation, ar —_ralisation. 
It is to be hoped that some time in the near future he will u the opportunity 
to bring his earlier study completely up to date. i 

One of the regulations which has brought United States regulations on 
allens into disfavour is that which relates to former association with a 
subversive organisat'on and on this Professor Konvits suggests that “ past 
membership in or affiliation with a subversive organisation should not bar 
entry, if such membership or affiliation was involuntary, without regard to 
the age of the person when he was a member or an affiliate, without regard 
to the fact that he severed his relations with the organisation five years:or 
one year ago; and without regard to the question whether he has been, since 
termination of membership or affilfation, “acHvely opposed” to subversive 
ideologies, .... External indicia may camouflage the innocent or penalise the 
guilty. They ought to have evidentiary value but be subject to intelligent 
and informed interpretation by responsible offictals.” At the same time he 
calls for an end to the practice whereby a resident alien returning to the 
United States is regarded ag a new entrant, no matter how brief his departure 
nor how long his original residence. 

At the present moment an alien is subject to deportation from the United 
States at any time, for residence is a concession and not a right. Professor 
Konvits would like to see deportation reduced to its original function as an 
adjuct of the exclusion process. While he recognises that an alfen who has 
secured entry by fraud should be subject to deportation, he is convinced that 
one whose entry was legal should be exempt from deportation, and that his 
sole Hability for criminal or subversive activities should be that which is 
established for citizens committing the same offence. Similarly, he cons:ders 
that denaturallsation should be reserved for those who have secured 
naturalisation by fraud, and should never be applied as a pun'shment for 
conduct subsequent ‘o the acquisition of citizenship. Ideally this may be a 
desirable situation, but in the first place it overlooks the unnaturalised alien 
who is a prey upon society or an habitual criminal and who might, because 
of his police record, never be able to secure naturalisation, and In the second 
instance it ignores the-naturalised citizen who indulges in esplonage or who 
has secured naturalisation with the intention of pursuing a life of crime 
secure in the knowledge that he cannot because of his citizenship be deported. 

Whatever criticisms one may have of the system described by Professor 
Konvitz in his book and however much one might desire to see its more 
reactionary and illiberal features removed, Civil Rights in Immigration in 
itself ‘stands o a great extent as a vindication of the American way of life 
and of the reality of democracy within it. It is only within a democracy that 
books of the type written by Professor Konvits could be published or could 
crve any purpose by their publication. 


T. C. Guemw. 
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THe Law snp Practice of DIVORCE AND MATRIMONUAL Causes. 
By D. Torstoy. [London: Sweet & Maxwell, Ltd. 1954. 
xlviii and 508 pp. (with index). £2 2s. net.] 


Tue publishers commend this third edition of Tolstoy by saying that it 


“achieves its compactness, as it does clarity, by stating the law as it is without ° 


discussion.” This is an apt description of the method used throughout the 
book, but the compactness and clarity are occasionally secured at the expense 
of understatement though the formulation of principles is mainly accurate as 
well as terse. The last edition was published in 1949, and subsequently the 
Matrimonial Causes Act and Rules of 1950 have consolidated’ much of the 
statutory substantive and procedural law. Apart, therefore, from legal 
development, this edition will be appreciated for its references to present 
legislation. But greater changes have occurred in the substantive law made by 
the courts. In particular, the Judges have attempted to define the limits of 
constructive desertion and to formulate the conception of intention in cases 
of cruelty. This edition describes most adequately the doctrine of constructive 
desertion. The amplification given by Denning LJ. in Timmins [1958] 1 
W.LR. 757, of the generalisution in Pike [1958] 1 All E.R. 282, that “it is not 
possible to build up a case of constructive desertion by what Is really a case of 
unproved cruelty” could not be better expressed than in the statement on 
p. 88 that “There may be conduct which falls short of cruelty, either because 
it lacks the element of injury to health or because it lacks the element of 
intention to injure... but such conduct will nevertheless be sufficient to 
found constructive desertion, provided it is grave and welghty; stmilarly there 
ean be constructive desertion where the conduct complained of is different 
from cruelty, provided always that such conduct is grave and weighty.” 
When dealing with the intention necessary for cruelty, however, the result of 
compression is leas felicitous. It was said in Westall (1949) 65 T.L.R. 887, that 
the respondent’s conduct must be “almed at” the petitioner. This ambiguous 
phrase has little inherent meaning without the Ulumination given by Denning 
L.J. in Kaslefsky [1951] P. 88, where he explained that it includes actions or 
words actually or physically directed at the petitioner, and also conduct, such 
as drunkenness, gambling or crime, which is not physically directed at the 
petitioner, provided that the intention to injure can be shown which “ may 
readily be inferred from the fact that it is the natural consequence of the 
conduct, specially, where the one knows, or tt has been brought to his notice, 
what the consequences will be, and nevertheless he does it, careless or indifferent 
whether it distreases the other or not.” The words put by the present writer 
into italics have been shown by later cases to be crucial, yet no suggestion ts 
given on p. 57, where this subject is discussed, that the respondent should be 
shown to have notice of the consequences of his conduct in such cases. Over- 
compression is also apparent on p. 68, where divorce for unsoundness of mind is 
treated. The Matrimonial Causes Act, 1950, s. 1 (1) (d), requires that the 
respondent shall be incurably of unsound mind, and shall have been continuously 
under care and treatment for five years preceding presentation of the petition, 
and section 1 (2) provides that a person of unsound mind shall be deemed to be 
under care and treatment while he is “detained” under the conditions men- 
tioned in the subsection. Safford [1944] P. 61, ls represented as deciding that 
“detention is a status which ... continues so long as the person is certified, 
Including periods of leave from the mental institution with no restraint on his 
movements; detention ends when certification ends.” But the explanation given 
by Lord Greene M.R. in Safford, was not merely that detention was a status, 
but a status during the existence of which certain methods of care and treat- 
ment were prescribed; and for that reason continuance of detention was not 
broken by, for example, absence on trial, or the sending or taking of a private 
patient to a specified place for the benefit of his health, or absence for a 
period not exceeding forty-eight hours by permission, because those prescribed 
occasions were not interruptions of the care and treatment but part of it. 


nl 
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There are, however, few such instances of excessive compression, and in general 
the book contains clear, accurate and concise statements of law well supported 
by footnotes adding illuminating comment to the cases cited. Since {ts inception 
in 1946 Tolstoy has acquired popularity among students ond practitioners, who 
will welcome this edition which maintains the high standard of completeness 
achieved by its predecessors. 

C E. P. D. 


Cases ON THE Law or Contract. Second edition. By G. C. 
CHESHIRE, D.C.L., F.B.A.. and C. H. S. Frroot, M.A., F.B.A. 
[London: Butterworth & Co. (Publishers), Ltd. 1954. xxiii 
and 447 pp. 40s. net.] 


Tis edition differs from the first (reviewed in Vol. 9, p- 884 of this Revisr), 
in that twenty-five cases have been added to replace thirteen which have been 
omitted. This increase in the representative character and practical utility of 
the book has been achieved without any sacrifice of the high standards of skill 
and scholarship with which the cases have been selected and edited. The reason 
for most of the omissions is obvious, as in the case of Hyams v. Stuart King, 
which has been replaced by Hill v. Wiliam Hill, but tt is not so easy to see why 
Re O’Shea had to make room for MacDonald v. Green. It is also with regret 
thet one notes the omission of With v. O'Flanagan, which provides a most 
- instructive illustration of a continuing representation even if similar facts 
cannot recur again; the omission of Callisher v. Bisohoffsheim leaves only five 
cases, Including the High Trees case and Combe v. Combe, on considernton. 
If space was short the four cases on section 4 of the Stntute of Frauds might 
have been left out. Quite apart from the Law Reform (Enforcement of 
Contracts) Act, which came into force when the production of this book may 
have been too far advanced, these cases belonged to the law of evidence more 
than to the general principles of contract. It fs also surprising to find that next 
to Cundy v. Lindsay there appears now the judgment of Blackburn J. in the 
court of first instance. With no more then e footnote in the authors’ textbook 
to guide the student, he is ag likely to be confused as to be Instructed by this 
judgment, which seems to anticipate the line of reasoning sufficiently repre- 
sented by Phillips v. Brooks. Craddock v. Hunt has been retained, although a 
more recent and more instructive case on rectification is now available in Rose 
vy. Pim. 

Altogether, this new edition is not principally concerned to bring the book 
up to date. Less than half of the twenty-five cases were decided since 1946, 
when the first edition appeared. On the other hand, most of these cases contain 
Judgments of Lord Justice Denning, a falir ond accurate indication of the 
powerful influence which he has exercised on the law of contract In general, and, 
in particular, on the evolution of the authors’ textbook. Although a number 
of second Judgments have been omitted, care has been taken not to do this 
whenever the views of Lord Justice Denning have been in advance of those of 
his brethren. 

Finally, it may be questioned whether Luror v. Cooper would not find a 
more fitting place by the side of The Moorcock, rather than under the heading 
of agency. This applies of course, also to the textbook where indeed (on 
p. 874), any intention to deal with the special contract of agency is expressly 
disclaimed. Again, Davies v. Collins has little to do with assignment under 
which herding it has been given. It{ should find a place next to cases dealing 
with the construction of exemption clauses, such as JWalHs v. Pratt and 
L’/Estrange v. Grawoob, where it might serve to show the need for some 
caution when using restrictive interpretation to defeat oppressive exemption 
clauses. The surprising poss bilities of the reasoning employed in Davis v. 
Colins have been demonstrated recently in Woolmer v. Delmer Price, Ltd. 


J. Uwarn. 
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Cases IN ConetiruTionaL Law. Fourth edition, revised. By 
D. L. Kem, ET., M.A., LL-D., Master of Balliol College, Oxford, 
and F. H. Lawson, M.A., D.c.L., of Gray’s Inn, Barrister-at- 
Law, and Professor of Comparative Law im the University of 
Oxford. [Oxford: at the Clarendon Press. 1954. xxxvi and 
544 pp. 85s. net.] 


Tuose of us who, as students, had prised Keir and Lawson as the most 
outstanding of our casebooks, had long deplored the necessity of adding 
cautionary words when recommending it to our own students. The first 
edition had appeared in 1928, the second in 1983; the third edition, published 
in 1948, was the second edition with a monstrously enlarged appendix. Now 
at last the whole work has been revised and reset, and eulogies can again 
be pronounced in the first lecture of the session. 

Keir and Lawson has always been far more than a casebook. From the 
first the admirable essays which introduce each chapter have been its out- 
standing feature. The authors have stated that the task of writing then 
was undertaken partly because of che ebsence of any s'ngle work denling 
with constitutional law on the lines they had contemplated. Although this 


reason for {including the introductory essays has now disappeared, the. 


authors have decided to retain them. It would {Indeed have been a shocking 
thing had they decided otherwise, for without them the book would be 
bereft of {ts grace and character. The essays are not only informative but 
stimulating; they have an uncommon vigour and freshness; and ‘the historical 
and comparative approach of the authors makes the book more readily 
intelligible than perhaps any other work on English public law to the non- 
lawyer and the foreign student. _ 

There are many changes in the new edidon. The most important are 
as follows: the chapter on “The Crown and Foreign Affairs” has been 
transferred to the brilliant chapter on “ Prerogative”; there is a long new 
chapter on “Judicial Control of Public Authorites,” divided into four 
sections, wich seventy pages of introductory comment; the chapter on 
“ Allegiance” has gone because it is now thought to be unsuttable for treat- 
ment in a casebook; the chapter on “ The Overseas Domin!ons of the Crown” 
has‘ been rewritten and is now entitled the “The Law and the Common- 
wealth”; extracts from several apposite Australian decislons have been 
incorporated. The chapter on “Judicial Control of Public Author ties” 
gives due weight to the growing importance of administrative law, and it 
would be difficult to Improve upon the authors’ own contributions. There 
is a particularly good analysis of the enfeeblement of the audi alteram partem 
principle in recent decisions. The suggestion that appenls should lle from 
odmin’straHve tribunals to specialist Judges of the King’s [sic] Bench 
Division (855), on grounds not limited apparently, to matters of law, may 
not, however, command general support. 

If che comments that follow are often critical, enough .has already been 
said to make it clear that the reviewer's cliché, “these are small matters,” 
can in th's case at least be uttered with genulne conviction. In any discussion 
of the sovereign -y of the United Kingdom Parliament, account will now have 
to be taken of Lord Cooper’s Judgment in MacCormick v. Lord Advocate 1958 
S.C. 896. It is not quite accurate to say that “subordinate legislative instru- 
ments take effect only when they are publ’shed to the outside world” (25). 
The statement that “The Crown suffers from a contractual disability, in 
that it cannot contract at all so as to fet:er its future executive action” (196) 
may be nothing more than one formulation of the ratio decidendi in the 
Amphitrite case, but it could be read as expressing the authors’ own views. 
The Public Authorities Protection Act, 1893 (198-9), has now happily been 
repealed by the Law Reform (Limitations of Actions, etc.) Act, 1954. The 
proposition that mandamus cannot be employed to interfere with the actual 
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exercise of a discretion (254) is contradicted by R. v. Vesiry of St. Pancras 
(265-6), among other cases. The writ of prohibition (265) is now an order. 
It is not clearly established or universnlly accepted (see Manual of Miltary 
Law (1951), Part I, 1186) that obedience to unlawful orders that are not 
manifestly unlawful exempts a soldier from criminal lability, although it is 
permissible xo cite the South African case of R. v. Smith in support of the 
principle. To the comment on the offence of public mischief should now be 
added a reference to R. v. Newland [1954 1 Q.B. 158. 

The chap:er on the Commonwealth falls somewhat below the excepHonally 
high genera] standard. If it is to be retained in the next ed tion, one may 
hope that the authors will consider whether it ought not to be expanded 
.if it is to acquire better balance and greater accuracy. The rule in 
Campbell v. Hal is generally understood to apply only ‘so representative 
colonial legislatures (470). The British Settlements Act, 1967, wns amended 
in 1945 (470). There is no Attorney-General for England (480). The decision 
in the Canadian Privy Council Appeals Reference [1947] A C. 127 did not turn 
“entirely on the divislon of powers between the Dominion and Provincial 
Legislatures” (490). The sentence: “The Colonial Laws Validity Act Is 
of greatest {mportance in its effects on the power of amending Dominion 
constitutions” (481) must surely have been introduced per incuriam. As the 
Judgment of the Appellate Division in Harris v. Minister of the Interior shows, 
the enactment of the Statute of Westminster did not endow with any new 
flexibility the Constitution of the Union of South Africa (488). The fact that 
the concept of popular sovereignty ls not applied in the interpretation of 
federal constitutions in the Commonwealth (except in India) hardly justifies 
the assertion (485) that they memplify the application of the doctrine of 
parliamentary sovereignty. And it is surprising to read that the present legal 
and political structure of the Commonwealth has been settled by the con- 
ventions that have grown up around the prerogatives to appoint and dismiss 
the holders of office (486). 


S. A. poe SMITH. 


A 


MAXWELL ON THE INTERPRETATION OF STATUTES. Tenth edition by 
G. GRANVILLE SHARP, Q.C., B.A., LL.B., Recorder of King’s Lynn, 
and Brian GALPIN, M.a., of the Middle Temple, Barrister-at- 
Law. [London: Sweet & Maxwell, Ltd. 1958. cxxxix and 
442 pp. and (index) 22 pp. £2 5s. net.]. , 

Texraooxs, like politiciens, do not necessarily improve with age, and sooner or 

later the question of retirement has to be seriously considered. The detennining 

factor is, surely, the adaptability of the subject-matter to changing conditions. 

Maxwell is now eighty years of age and the passage of time has endowed its 

ipslssima verba with some of the characteristics of holy writ; the traditionalists 

would be shocked at the very thought of a “new tranalation.” Others, like the 

present reviewer, would not object to dynamic changes which might bring a 

nineteenth-century text more In line with twentleth-century conditions. The 

editors of a standard work like Maxwell must therefore try to steer a middle 
course to avold the attacks of the modernists on the one hand, and the 
traditionalists on the other. Within these limitations the present editors have 
done a competent Job. Here and there a few lines have been added to the 
text, and a very cautious Introduction of references to periodical literature has 
been made (see, for example, at pp. 27 and 44). In the main, however, the 
editors have limited themselves to the task of “spring cleaning and Internal 
decoration” which, while not adding to the quality of the structure, does 
enhance its appearance. 

The first improvement in format which the reader will appreciate, is the 
division, by a printed line, of the text from the footnotes. The text itself has 
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been vastly improved by the liberal use of paragraphs. This latter device 
enables the reader to skip lightly from one so-called canon of construction to 
another without wading through the long catalogues of examples which tend to 
make Maxwell hardly more readable than a telephone directory. The present 
editors have made a modest start in prunjng some of the historical Junk which 
has survived too long in the previous editions, but there is still scope for 
further action in this regard. 

A very welcome improvement is in the case citations. By and large 
references to the Law Journal and other minor series of reports have been 
replaced wherever possible by those of the Incorporated Council. A further 
step in the right direction would be to substitute (or add) references to the 
English Reports, which are usually more accessible to practitioners and students 
than the private or named reports. i : 

It seems ironical that Maxwell, which is as well known in the Dominions as 
in England, should contain so few Commonwealth decisions, especially in view 
of the motley collection of ancient U.S.A. citations which appear. The editors 
might give serious consideration to the removal of such antiquated American 
decisions as are to be found, for example, at pp. 188 (dated 1851), 190 (1812), 
244 (1866), 292, (1865) and 852 (1840). 

It is interesting to notice that Mr. Justice Wynn-Parry, in a new foreword 
to this edition, acknowledges the part played by the Judiciary in “ making” law. 

The appendix now includes the Interpretation Measure, 1925, and the 
Statutory Instruments Act, 1946. 

5 Exro C. E. Tonn. 


StRouD’s JupicraL Dictionary. Third edition. By Joms Burxe 
and PETER ALLSOP, M.A., both of Lincoln’s Inn, Barristers-at- 
Law. [London: Sweet & Maxwell, Ltd. 1958. Vol. 4 (S-Z). 
xvii and 724 pp. £8 1ðs. net.] 


Vorume 4 completes the third edition of Stroud. 

This volume maintains the generally excellent quality of the first three 
_volumes (reviewed in this Journal—Vol. 17 at pp. 186-7) though some errors 
and omissions are noticeable. For example, Re Young [1951] Ch. 844 should 
appear under Secret Trusts at p. 2690 and Re Green [1951] Ch. 148 deserves 
noice as a most recent exposit’on of Mutual Wills, at p. 3810. 

The reference at p. 8279 to section 184 of the Local Government Act, 1929, 
for a statutory definition of “ weighted population” is not particularly useful 
since che schedule to which that section refers was repealed by the Local 
Government Act, 1949. Indeed, why not merely c'te the 1948 statute which 
contains a definition of these loaded citizens in sectlon 8(2)? 

In para. (8) of Ulira-Vires at p. 8116, Stroud cites an American case, 
to be found in the 2nd edition of Brice, to illustrate the proposition that 
wirac-cires and illegality are not synonymous terms. English lawyers may 
prefer to cite the classic statement of Lord Cairns in the celebrated Ashbury 
Rathway Carriage Co. v. Riche L.R. 7 H.L. 658 at p. 672. 

i Joyce v. Kettle [1948] Q.S.R. 189, ci:ed at p. 8288 as a Commonwealth 
precedent on volenti nom At injuria, was overruled by the High Court of 
Australia in Insurance Commissioner v. Joyce (1948) 77 C.L.R. 39.- 

A matter for generel criticism is the inclusion in this edition of a large 
number of archaic terms, Stroud is essentially a practical work. Of what 
value is the inclusion in a new edition of such terms as Sellon, Sich, Suling, 
Thenecium, Verderor, and Wista, to mention only a handful from volume 4? 
It might have been considered more, appropriate to'relegate these lingulstie 
rarities to an appendix on the basis that legal historians and antiquarians 
could then consult the earlier editions from which they were taken. 

Finally, it must not be overlooked that Stroud has its occasional gems 


— 
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of humour; for example, Cowel’s definition of “Tumbrell” as “.. . an engine 
of punishment which ought to be in every liberty that hath view of frank- 
pledge for the correction of SCOLDS and unquiet women.” Indeed, the 
volumes occasionally wax poeccal, as in the definition of Wilfully at p. 3805, 
where its meaning in the Metropolitan Buildings Act, 1944, is exemplified by a 
quotation from Milton. Perhaps the learned authors should also tell ‘thelr 
readers that chese lines are teken from “Paradise Lost,” Book xil, at 
epproxhnately fifty lines from the end of the book. 
Exio C. E. Tom. 


Yrarsoox ON Human Ricuts ror 1951. Compiled by the Human 
Rights Division of the United Nations Secretariat. [New 
York: United Nations. London: H.M.S.O. 1954. xx and 
652 pp. 50s.] 


Oxr's first reaction to the receipt of the sixth volume of the Yearbook on 
Human Rights is dismay at the time it has taken to prepare. The volume is 
the Fearbook for 1951 and the sales slip issued by the United Nations announces 
publication date as being April, 1954—why is the flyleaf dated 1953? When 
one recalls, however, that the volume is compiled from material primarily 
supplied by States, and that there must be much heartburning before legal 
officials decide what may be properly reported to the United Nations as contribut- 
ing to the encouragement and promotion of human rights, the reasons for the 
delay become more apparent. To overcome the delay would necessitate a complete 
recasting of the basis on which the series rests. It has been a constant 
criticism by this reviewer that the volume is not an impartial report by the 
United Nations, but rather a compilation of the official apologias of govern- 
ments. So long as the United Nations relies on States for providing the bulk 
of the material and refrains from taking the initiative lengthy delays are 
inevitable. 

_ This Yearbook is arranged in the seme way as that for 1950 and gives 
details of the position In seventy-seven countries, of which twenty-one are not 
members of the Untted Nations. It always surprises this reviewer to find the 
Union of South Africa and the Soviet Union duly reporting developments in 
the feld of human rights to the United Nations, and the Human Rights 
Division iInduding their reports in the Yearbook. This volume even includes 
the Argentine Jaw expropriating La Prensa. Unless one accepts at face value 
the reference in the Argentine statute to the “ general interest and social better- 
ment of the Argentine people,” It is difficult to see how this piece of legislation 
qualifies for incluston in a Yearbook on Human Rights. 

The entry on the United Kingdam is five pages in length and comprises an 
article by W. Raeburn, ac, on “Safeguards for the Defence in English 
Criminal Proceedings.” This article is an Interesting elementary introduction 
for the foreign visitor interested in English criminal proceedings, but there 
appears to be no reason for its inclusion in the 1951 volume of the Yesarbook, 
unless it is because there is nothing eee at all from the United Kingdom. From 
the United States, however, there ts an official Government digest of treaties, 

¢Federal and state legislation, orders, Judicial decisions, and other regulatory 
ects concerned with human rights in the United States in 1951, extending over 
eighteen pages. 

This volume of the Yearbook, particularly in the sections on trust territories, 
specialised agencies and the United Nations, sustains the high standard set by 
previous volumes and makes reference to {t Indispensable for anybody working 
in the field of human rights, For those whose approach to human rights Ls 
more realistic than idealistic, it 1s useful to learn In the first part of the volume 
what States consider thelr own contribution to human rights to have been, and 
to realise that in the propaganda world in which we live so many States find it 
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necessary to jay lip service to tho ideals of the United Nations where human 
rights are concerned. 
L. C. Garry. 


Borrre wortTH’s SOUTH AFRICAN Law Revirw, 1954. [Durban: 
Butterworth & Co. (Africa), Ltd. v and 197 pp. 85s. net.] 


Tue first issue of this new ennual, edited by Professors T. W. Price and 
B. Benart of Cape Town, is an important event in the history of legal studies 
in the Union of South Africa. It provides a means for publishing longer 
academic articles than the present quarter:y reviews can normally accept; 
and it is the policy of the editors to encourage fundamental research, especially 
in the fleld of comparative law. 

Of the seven contributions to this issue, four are mainly concerned with 
prob:ems of Roman-Dutch law. The three others are likely to be of interest 
to many English lawyers. Professor Price examines in detail the law of 
“Defence, Necessity and Acts of Authority.” Mr. L. M. Thompson, in a 
valuable historical study of “Constitutionalism in the South African Repub- 
lics,” shows that apologists for the activities of the present Government in 
the constitutional crisis, while citing with approval the dubious practices 
adopted in the former South African Republic, ignore the tradition of consti- 
tutionalism followed in the Orange Free State. Professor Beinart, In a 
long and penetrating study entitled “ Parliament and the Courts,” analyses 
the concept of parliamentary sovereignty in relation to the courts in both the 
Union and in the United Kingdom, and gives special attention to the difficult 
problem whether a court may admit evidence to impugn the validity of an 
Act of Parliament which had been duly enrolled and is good on Its face but 
has been passed in disregard of basic procedural requirements. 

The future of this welcome new venture will be followed with interest. 


S. A. m 9S. 


Dayzs’ Hanpy Boor or Souicrrors’ Costs. Ninth Edition by 
T. O. Carr. [London : Sweet & Maxwell, Ltd. xiv and 841 


pp. £2 2s.] 


Sce the value of a book on costs can only finally be assessed in the light 
of the day-to-day use to which it can be put it may be fairly deduced from 
the appearance of a ninth edition that the usefulness of Dayes’ to the pro- 
fession has long since been established. Perusing this latest edition it Is easy 
to see why this should be so, particulary from the standpoint of those prac- 
toners who from necessity or from choice do not have at their disposal the 
services of a costs clerk. To them especially does the concise gulde commend 
itself as they seek to take the problem of costs in thelr professional stride, 
to account unerringly for all that is chargeable and to charge precisely for all 
that Is accountable. Dayes’ clearly has the problem in mind and approaches 
its material along the dual lines of what may be calied progress chart and 
index, correlating the two by references. So, steps in a High Court or county 
court action are specified, followed by a detailed alphabetical index showing 
the appropriate charges and disbursements Involved. Bankruptcy and non- 
contentious Probate proceedings are dealt with In the same way. There is 
a chapter on Conveyancing and General Business, and there are most volumin- 
ous tables of scnle charges for sales, purchases and mortgages including 
estate agents’ ond valuers’ charges which in fact take up almost a third of 
the entire book. á 
J. A. H. 


Marcu 1958 REVIEWS 208 


Lx Drorr Privé pes PEOPLES. Canactkres, Drstinées, Dowo- 
NANTES. By R. Dexxens. [Brussels: Librarie encyclopédique. 
1958. 505 pp.] 


Even since the Esprit des loin historians, sociologists and ethnologists have been 
accumulating a wealth of information on legal systems in every land under 
the sun, and in every period of human history. More recent arrivals, like 
the students of comparative legal history, have added even more to these 
emberrassing riches. The ultimate purpose of all this, the full understanding 
of legal phenomena, is stil! far ahead, but the author, who is Professor in the 
Universities of Brussels and Ghent, and one of the most outstanding Belgian 
lawyers of the moment, has not, however, judged it too early for the double 
purpose of his latest book. He does not follow the ensy generalisations of less 
modest nineteenth-century scholars. The 206 pages of its first part (Caractères), 
which remind us of J. H. Wigmore’s “ Panorama,” bring together in a series of 
sketches, which are both lucid and succinct, the essential characteristics of 
seventy-olne legal systems. These range in time from Sumer to the Soviet 
Union, and in space from Iceland to Annam. Fach system receives a few 
pages on its history, sources and characteristics. The arrangement Is 
extremely practical. If, for example, we look up “status of women” in the 
index we find references to the Anglo-Saxon, Bohemian, Welsh, Hebrew, 
Lithuanian, Malayan, Mongolian, Montenegrin, Moslem, Rowan, Roumanian, 
Sumenan, Turkish and Visigothic legal systems. The second part (Destinées) 
gives a brief historical outline of the destinies of some of the main legal 
systems in world history. The third part of the book (Dominantes) is more 
speculative in nature, but in a very unpretentious manner. The author refrains 
from any Gesammitheorie. Instead he selects, in line with a favcurlte way of 
thought of our age (¢.9., M. Weber), a few types of development of Institutions 
or legal systems; for example, “ from irrational to rational,” “from private to 
public law.” The author, however, is no evolutionist and observes keenly the 
reversion of trends, as in the chapter “from collectivism to individualism,” in 
which he notes the reverse trend of our Hme. Probably more open to criticism, 
though certninly very stimulating, are the author’s reflections on such philo- 
sophical matters as the nature and the origin of law, the determining factors 
In its history and the primacy of social facts over learned speculation about 
them. His remarks, often bold and well coined, never sacrifice accuracy to 
brilliance. Based on a very varied knowledge, this “phénoménologie juridique ” 
is a stimulating epilogue to the world-wide panorama which the author has 
unfolded before our eyes, and concludes this extremely handsome book which 
the lawyer, the historlan and the sociologist will be glad to possess, in spite of 
the occasional flaws which any specialist is bound to discover In this very 
comprehensive work. - 
R. vaw CAENEOIN. 


1958 ANNUAL SURVEY OF AMERICAN Law. [Published by the New 
York University School of Law. Distributed by Oceana Publi- 
cations Inc., New York 11. 1958. x and 1080 pp. No price 
stated. } 


Tur Year Boox or WoRrLD AFFAms 1954. [London: Stevens & 
Sons, Ltd. 1954. xii and 878 pp. £2 Qs. net.] 


Cunzent Lecat Prosixms 1954. [London: Stevens & Sons, Ltd. 
vii and 286 pp. £1 12s. 6d. net.] 


Tiras three volumes have nothing in common except that they are annual 
publications. However, in its own way each of them provides a useful forum 
for discussion. 
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The twelfth volume of the Annual Survey of American Law follows the 
pattern established by its predecessors and kuown to a small band of English 
lawyers from the unfortunately defunct Annual Survey of English Laws. The 
are forty-four contmbutions which would seem to summarise all the mo 
important developments in the vast area of American law during the-~ 
1958. This is not a book that can be read from cover to cover. Bul 
specialist will find it most interesting to study the articles dealing with ` 
particular field The articles by Professor Ralph F. Bischoff on Constituti ic 
Law and Owi Rights, and by Professor Edmond Cahn on Jurisprudence are, 
however, bound to attract a wider circle of readers. 

The contributions to the Year Book of World Affairs concentrate attention 
on the United Nations, since it is possible that in the year 1955 the General 
Assembly may call a conference on the review of the Charter. This is, of 
course, a publication which is primarily devoted to international affairs rather 
than international law. In fact, it conta'ns only two articles written by lawyers, 
Mr, L. C. Green end Dr. Cheng. The former writes on “ The Security Council 
in Retreat,” the latter, under the title “International Law in the United 
Nations,” develops his thesis that “by its neglect, if not negation, of inter- 
national law, the United Nations seriously aggravates the crisis of the law of 
nations, which has been gathering for many years” (p. 172), and that inter- 
national Jaw cannot be restored to its proper place in the United Nations 
“without a sufficlent degree of social Integration ” (p. 195). 

Current Legal Problems, 1954, are of a different calibre. The volume 
includes twelve lectures, each of which is of considerable legal interest. Two 
of them, by Professor Keeton and Mr. Holland respectively, deal with 
constitutional problems in British Gulana and Kenya. Two are devoted to 
international law, Mr. L. C. Green writing on the status of international civil 
servants, and Dr. Hambro on the reasons behind the decisions of the Inter- 
national Court of Justice. Profiting from his stay at Tulane University 
Professor Jolowics discusses the civil law in Louisiana. Private international 
lawyers will derive much benefit from Mr. Prevexer’s paper on divorce in the 
English conflict of laws. Criminal law is enriched by a stimulating paper by 
Professor Glanville Williams on the defence of insanity in the light of the 
Report of the Royal Commission. Dr. Powell writes on the independent validity ` 
of arbitration clauses, Mr. Payne on the tort of interference, and Mr. Latham 
on trustee investments in American practice. Important problems of the 
practical administration of justice are discussed by Professor R. C. FitsGerald 
and Mr. Lloyd. The latter reviews the “very largely negative” conclusions 
of the Evershed Committee under the heading “The Cost of Litigation.” He 
does not express his opinion on “the topic so curiously omitted from the 
Committee’s terms of reference, namely, the fusion of the legal proression;: 
but warns that fusion may be brought about by those very persons “ who, while 
desiring to retain the benefits of the present system, by introducing tinkering 
‘reforms’ so undermine the position of the Bar as to render its continued 
existence economically untenable.” Professor FiteGerald’s paper is entitled 
“The Role of the Solicitor in Modern Society.” It is an important m:bject 
which well justifies treatment in an Inaugural Lecture by the holder of a Chair 
in the University of London, who is also a solicitor. While it is satisfactory. 
that Professor FitzGerald clearly supports the idea of fusion between the two 
branches of the profession, he has, unhappily, failed to appreciate or, at any 
rate, to explain the practical implications of that idea. Nor does the remainder 
of his lecture disclose an effort to delve deeply into the grave problems which 
surround the solicitors education, status and function. In view of the many 
platitudes which in recent years have been uttered on this question, and In view 
of the pressing need for achieving fusion and making it a success, further 
scholarly investigation is urgently required. 

: F. A. Maw. 
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‘THE ATTITUDE OF THE LEGISLATURE 
AND THE COURTS TO TAX AVOIDANCE * 


War is tax avoidance? The shortest definition I know is ‘‘ The 
art of dodging tax without actually breaking the law ’’—a phrase 
which owes its origin to the title of Mr. Stephen Potter’s book 
on gamesmanship—‘‘ The art of winning games without actually 
cheating.” A more precise definition is not easy to frame. 

First of all, tax avoidance must be distinguished from tax 
evasion. Avoidance is legal; evasion ilegal. The man with a 
new Swiss watch in his pocket who says to the Customs ‘‘ I have 
nothing to declare ’’ is evading tax and should be clearly distin- 
guished from the man who keeps within the law and does not use 
fraud or concealment. 

Motive is also an essential element in tax avoidance. The man 
who deliberately adopts one of several possible courses, because 
that one will save him the most tax, must be distinguished from 
the man who adopts the same course for entirely different reasons. 
A tax avoidance transaction is one which would not be adopted 
if the tax-saving element had not been present. 

The motive of the legislature must also be taken imto account. 
Several of our taxes are imposed for economic or social reasons 
as well as for fiscal ones; the high tax on spirits was intended to 
reduce drunkenness, -just as the additional profits tax on distri- 
buted profits was imposed to reduce dividends. A taxpayer who 
acts as the legislature intends him to, and reduces his drink, or 
his company’s dividend, cannot fairly be described as a tax avoider. 

Hence, we must define tax avoidance as a transaction which 
e(a) avoids tax, (b) is entered into for the purpose of avoiding tax 
or adopts some artificial or unusual form for the same purpose, 
(c) is carried out lawfully, and (d) is not a transaction which the 
legislature has intended to encourage. 

Tax avoidance is nothing new. The conveyance of land to A 
to the use of B was used in the fifteenth and sixteenth centuries 
* A University of London od wae Lecture in Laws, delivered at the London 

School of Economics and Political Science on February 21, 1955, 
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to avoid incidents of manorial tenure, and the Statute of Uses 
is one of the earliest examples of anti-avoidance legislation.* 
Although of respectable antiquity, the art of tax avoidance did 
not really come into its own until after the First World War, for 
it was’not until then that the rate of taxation was sufficiently high 
to make the tax saving outweigh the expense and inconvenience 
of tax avoidance measures. But by 1920 it was generally realised 
that high taxation hed come to stay and a large number of 
ingenious devices have since been invented and perfected to enable 
the well-advised taxpayer to pay less than he otherwise would. 
Naturally, the increase in taxes occasioned by the Second World 
War encouraged the practice still further, particularly in relation to 
income tax, surtax and estate duty, which in the top levels can 
take 95 and 80 per cent. respectively of the income or capital 
concerned. i 


How Tax Avomance WORKS 


Tax avoidance takes many forms and a comprehensive list of all 
tax avoidance devices current since 1920 would fill a book. Here 
are some examples of the principal methods which I have on my 
list. 

(1) Schemes which depend on getting the taxpayer or his 
property or both outside the jurisdiction of the U.K. tax laws. 
These range from the taxpayer going bag and baggage to the 
Channel Isles, to elaborate schemes in which he stays here but 
his property is transferred to foreign trustees or to a foreign 
holding company.’ 

(2) The purchase of a defunct company which has made a heavy 
loss so as to use up that loss against future profits. An enter- 
taining spectacle in English commercial life is the bargaining on 
such a sale where the vendor does his best to emphasise how 
insolvent his company is. A variant on this theme is the Schedule 
D taxpayer who farms his country estate at a loss in reduction 
of his surtax but improves it all the time, so that it ultimately 
sells for a nice capital profit. 

(8) Taking in a new partner or retiring an old one whenever 
it suits a partnership to claim a cessation of the old partnership 
under the complicated rules resulting from tax being normally 
assessed on last year’s profits. 

(4) Accumulating income by means of a trust so as to avoide 
surtax. Previously this was also done by using a company which 
did not fully distribute its income ’ or by delaying the winding up 
of the estate of a deceased person and using income to pay debts.‘ 


1 Bee Holdsworth's History of English Law, Vol. IV, pp. 446 st seq. 
2 The latter now have a formidable obstacle in I.T.A., 1052, s. 4132. 

3 See now I.T.A., 1952, ss. 245-264. 

4 See now I T.A., 1052, ss. 418-424. 
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(5) Arranging for the tax avoider’s income to come to him as 
capital. Two examples are: (a) letting property on a lease at a 
large premium with a much reduced rent and (b) selling securities 
just before the dividend is paid and repurchasing them after." 

(6) Arrangements between a friendly employer and employee 
which suit them both to the disadvantage of the Inland Revenue. 
These often take advantage of the duvtriné that damages or com- 
pensation for loss of office are capital m the hands of the recipient 
but are allowed as deductions by the employer for his tax 
purposes.‘ Lump sums paid to commute a pension are also “‘ heads 
we both win, tails the Revenue loses.” T 

(7) Transferring income from a high surtax payer to someone 
who pays no surtax or only very little. If the latter has such a 
small income that he can get income tax relief as well, so much the 
better. Income can be transferred by settling property producing 
the income, or by a deed of covenant, or by a company transaction 
such as appointing the tax avoider’s child to be a director with 
nominal duties.* It can also be done by an order of the Divorce 
Court, which is particularly remunerative. A man with an income 
of £5,000 per annum, mostly earned, who lives happily with his 
wife and three young children, pays £2,875 per annum in income 
tax and surtax. If, after a divorce, the same man agrees to an 
Order of the Divorce Court to pay £1,500 per annum to the wife 
and £500 directly to each child, the total tax paid by all five 
of them will only be about £1,500 per annum—a saving of £875 
per annum—and there is no leg reason to stop them all living 
together again once the decree is absolute | 

(8) Arranging for part of the tax avoider’s ordinary expendi- 
ture to be made in a form which qualifies as a deduction for tax 
purposes from his business or private income. ‘Examples range 
from paying charitable subscriptions, allowances to relations, or 
other domestic expenditure by deed of covenant (even gardeners 
have been successfully paid by seven-year deeds) to elaborate loan 
transactions in connection with hfe policies, or to arrangements with 
the avoider’s private company to own and run “ his ” car or arrange 
for him to go on business trips to the South of France. Here, of 
_ course, we are getting near evasion but many “‘ expense ”’ dodges 

keep within the letter of the law. 

So far I have given examples of avoidance of taxes on income 
and have by no means exhausted my list of these. I have another 
tist, nearly as long, of methods of avoidance of estate duty, but 


5 I.T.A., 1952, s. 208, is somewhat of a deterrent but is by no means completely 
“ tax-syoider proof.” 

e E oie (1985) 10 T.O. 444. 

T Wales V ey [1949] A.O. 886 oe 1 All B.R. 280. Hones the require- 
ment in I.T.A., 1952, s. 388 Ce (e) ths ee paid by ‘‘ approved °’ super- 
annuation schemes must not be assign 

$ For a case where the Revenue successfully challenged such a transaction, see 
Copeman v. Flood [1941] 1 K.B. 202 
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these are somewhat technical and they would need a lecture to 
themselves to explain how they work. Suffice it to say that they 
are now extremely effective and enable those wealthy. persons who 
know the ropes to reduce the estate duty on their deaths by 40 
or 50 per cent. 


Toe UNDESIRABILITY oF 'l'ax AVOMANUE 


We now come to the problem ‘is tax avoidance desirable ’’? 

I start with the proposition that however pleasant it may be 
to avoid tax oneself, the practice is undesirable from a national 
aspect and should be discouraged by Parliament. Quite apart from 
the substantial loss of revenue involved, there is also a large hidden 
loss to the community in the employment of a number of our best 
brains on one side or the other of the tax avoidance battle. It 
is by no means uncommon for the tax ayoider to have his schemes 
prepared by a team consisting of two or more barristers, a solicitor 
with his managing clerk, and several accountants with their prin- 
cipal clerks. On the other side the Inland Revenue have theif 
advisers, not perhaps so numerous, not always so highly paid, but 
equally skilful m the art. 

In effect, the community pays for both sides, as the tax avoider 
would not exist unless his tax saving considerably exceeded the ` 
by no means insignificant fees of his advisers. 

Of even greater importance than the loss of revenue and 
cost to the community is the sense of injustice and inequality 
which tax avoidance arouses in the breasts of those who are un- 
wiling or unable to profit by it. Adam Smith’s first canon of 
taxation asserted that each person should pay according to his 
means,’ and, although the doctrine has now been made progressive 
so that the more you have the higher proportion you pay, the 
principle of equality between persons of similar means is inherent 
in our system of direct taxation. 

But opportunities for tax avoidance are by no means equal 
to persons with similar means. The extent of a tax avoider’s 
success often depends almost entirely on the technical ability of 
his lawyer or accountant to take advantage of such fortuitous 
circumstances as are available. A system of taxation which means 
that you pay more or less than your neighbour according to the 
skill of your adviser, or the presence of some circumstance which 
affects you and not your neighbour, such as a divorce, or the 
ownership of a suitable company, or the fact that you are taxed 
under Schedule D, whilst your neighbour pays under Schedule E, 
is not likely to command general respect. 

Indeed, the great increase of tax evasion in recent years can 

partly be attributed to the prevalence of tax avoidance. If A 
' sees B “ get away with it” by legal means which are not open 


° The Wealth of Nations, Book V, Chap. Il, Part O. 
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to him, he is sorely tempted to adopt illegal means to achieve the 
game result. The great majority of citizens, who are taxed by 
P.A.Y.E and whose property is limited at most to the house in 
which they live and some small savings, have little opportunity 
to practise tax avoidance, and to them these devices are barely 
distinguishable fram evasion. 

Tax avoidance has its defenders. One school of thought, led 
by Sir John Hampden’s ghost, asserts that as all tax laws are 
an encroachment on the liberty of the citizen he is perfectly 
entitled to get round them if he can legally do so. The argument 
of another school is based on the simple proposition that taxation 
on the wealthy is much heavier than it ought to be, and that as 
they could not continue to exist without tax avoidance it is essen- 
tial that their means of survival should remain. 

But if you regard our taxes as the contribution that each of 
us makes to the country’s expenditure on our joint behalf, these 
arguments ring a little hollow. Jf John Smith pays less tax than 
he should, all the others have to pay more. His “‘ liberty ” to 
avoid tax is an infringement of your and my right to receive a 
fair contribution from him. What is his fair contribution may 
well be a matter for argument but certainly he is not the proper 
person to decide what it should be. ` 


Tae DirricuLttTies INHERENT IN ANTI-AVOIDANCE LEGISLATION 


It is, I think, fairly easy to make the case against tax avoidance. 
The trouble comes in suggesting any remedy which is not com- 
pletely contrary to Adam Smith’s second canon of taxation.’° 
This ran as follows— 


‘ The tax which each individual is bound to pay ought to 
be certain and not arbitrary. The time of payment, the 
manner of payment, the quantity to be paid ought all to be 
plain and clear to the contributor and to every-other. person.”’ 


Now even in 1920 this maxim could not be applied to the taxes 
of the United Kingdom but the position is far worse today and 
anti-avoidance legislation is responsible for much of the added 
obscurity. An example is the Finance Act, 1940, about which, 
in a recent judgment,?! Lord Simonds, when Lord Chancellor, said: 
‘‘The alternative claim which arises under section 46 of the 
Finance Act, 1940, must now be considered. It mvolves the con- 
sideration of provisions which are, I think, of unrivalled com- 
plexity and difficulty, and couched in language so tortuous and 
obscure that I am tempted to reject them as meaningless.’’ Sec- 
tion 46 of the Finance Act, 1940, is by no means the only section 
which is obscure to the most experienced lawyers. 


10 Tord. ` 
11 St. Aubyn V. Att.-Gen. [1052] A.C. 15 at p. 80; [1051] 2 All E.R. 478. 
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Anti-avoidance legislation here involves a further undesirable 
feature. If the net is cast sufficiently wide to catch all tax 
avoiders the innocent citizen on his lawful occasions may also 
find himself caught. An example of this is the same 1940 Finance 
Act which is generally considered to have gone too far in the 
incidence of estate duty on holdings in private companies and has 
since been amended in favour of the taxpayer.” 

If our tax laws became so complicated that the citizen has to 
take advice on his tax position before entering into any normal 
business or family transaction, then the cure may become worse 
than the disease. The problem, therefore, which has faced and 
is still facing the legislature, and which faces us as lawyers and 
citizens of a democratic state, is how to prevent tax avoidance 
without incurring greater evils. The object of this lecture is to 
draw attention to the problem, to study how the courts and the 
legislature have dealt with it so far, and to offer a few suggestions 
for consideration and discussion, 


THe ATTITUDE OF THE CouRTS 


Before we look at the acts of the legislature we must first of all 
consider the attitude of the courts to the problem, because the 
acts of the legislature can only be enforced by the courts and 
the wording of Acts of Parliament is necessarily conditioned by 
the way in which the courts interpret them. 

As taxation is the creation of statute ‘and not of common law 
the problem in a tax case is usually in two parts—first, what is 
the meaning of the relevant statute? Secondly, does the true effect 
of the acts or omissions of the taxpayer come within or without 
that meaning? 

In construing a statute it is necessary to ascertain the intention 
of the legislature but it is now settled law, at least so far as 
Revenue cases are concerned,’® that the only indication of that 
intention that a judge may look at is the text of the statute itself, 
having regard to the state of the law as it was before the Act 
was passed. He may not consider the speech of the Chancellor 
when introducing the Bill in question in the House of Commons, 
nor the subsequent debate, nor even the report of a Royal Com- 
mission from which the clause is taken.'* 

This limitation may leave a judge in some difficulty when it 
comes to construing a modern Finance Act and he has to do thee 
best he can with the words of the Act. Two quotations will make 
this clear. The first is from a very experienced judge in tax 


12 Bee F.A., 1954, as. W and 80. 
13 How far this spplies in other types of case is discussed in an article by Mr. 
B. B Benas in (1952) 102 L.J. at p. 269. 


14 Per Lord Wright in Assam Ratlways and Trading Co., Lid. v. I.R.0. [1985] 
A.O. 445 at p. 456. 
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matters, Mr. Justice Rowlatt,! who said: “‘ In a taxing Act one 
has to look merely at what is clearly said. There is no room for 
any intendment. There is no equity about atax. There is no pre- 
sumption as to a tax. Nothing is to be read in, nothing is to be 
implied. One can only look fairly at the language used.” This 
statement was recently approved by Lord Simon, when Lord 
Chancellor, in a judgment in the House of Lords.** The other 
quotation is from Lord Cairns many years ago*’: “* If the person 
sought to be taxed comes within the letter of the law he must 
be taxed, however great the hardship may appear to the judicial 
mind to be. On the other hand, if the Crown, seeking to recover 
the tax, cannot bring the subject within the letter of the law, 
the subject is free, however apparently within the spirit of the 
law the case might otherwise appear to be. In other words, if 
there be admissible, in any statute, what is called an equitable 
construction, certainly such a construction is not admissible in a 
taxing statute where you simply adhere to the words of the 
statute.” This statement has also been approved by subsequent 
judgments in the House of Lords.” 

The origin of this rule of strict construction of taxing statutes 
is not very clear. It probably originated in the dislike of judges 
for unmeritorious defences to civil actions based on stamp duty 
points and was originally stated more as a rule that the onus 
was on the Crown to show clearly that the case fell within the 
statute.'* The rule does not appear to have been adopted in the 
U.S.A. where a more equitable construction is applied.*° 

When the true meaning of the statute has been ascertained 
the court has next to find the facts in order to see whether the 
actions of the taxpayer fall within or without the ptatute. 

Now, most Revenue cases come, in the first instance, before 
either the General or the Special Commissioners. The General 
Commissioners are laymen and sit, like J.P.s, with a legally trained 
clerk. The more important cases are usually heard by the Special 
Commissioners, all of whom were either trained lawyers or ex- 
perienced Inland Revenue officials before their appointment. 

The Special Commissioners are one of the curiosities of the 
English Constitution. They break many of the accepted conven- 
tions of judicial procedure. They sit in private, their procedure is 
informal, they often act on unsworn evidence; and, worst of all, 


e 18 Cape Brandy Syndicate v. I.R.O. [1921] 1 K.B. 64 st p. 71. 

16 E r Eagle Oil Oo., Ltd. v. R. [1946] A.O. 119 at p. 140; [1945] 2 All 
E.R. ‘ f 

17 Partington v. Att.-Gen. (1869) L.R. 4 H.-L. 100 at p. 122. 

18 J.R.C. v. Barclays Bank [1951] A.C. 4%, at p. 489; [1951] 1 All B.R. 1. 
Pott's Beors v. I R.C. [191] A.O. 448 at p. 456; [1951] 1 All E.R. 78. 

18 See Lord Ellenborough's judgment in Warrington v. Farbor (1807) 8 Bast. 
249. 

20 See the Supreme Court decision in Re Cliquot’s Ohampagne (1865) 8 Wallace 
1465. 
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they are permanent employees of one party to every dispute they 
try! Yet they give very general satisfaction and there is little 
complaint about them from the taxpayers’ gide.*. The General 
Commissioners, although ordinary taxpayers themselves, are not 
generally considered to be such a good court. 

The decision of either type of commissioners is final on 
questions of fact but an appeal lies to the High Court on questions 
of law. The procedure is by way of case stated and in the case 
the commissioners have to set out in considerable detail the evi- 
dence tendered and the facts they find. l 

This procedure encourages them to adopt a limited construction 
of the evidence put before them. They have also been told to 
do so by a decision of the House of Lords. In that case™ a 
former Duke of Westminster entered into deeds of covenant to 
_ pay weekly sums to a number of his servants and thereafter reduced 
their wages by the same amount as was payable under the deeds 
- of covenant. Whether in the circumstances the servants could 
have legally claimed both their full wages and the money under 
the deed was a matter of some doubt, although a majority in the 
House of Lords thought they could have done so, but apparently 
none did so. The Duke claimed that the payments under the 
deeds were deductible in computing his aly but when the case 
originally came before the Commissioners they took the view that 
these payments were ‘in substance”? payments of remuneration, 
and they accordingly refused to allow the claim. However, the 
House of Lords, by a majority of four to one, decided that the 
courts could not disregard the form of the transaction and sub- 
stitute their own view of “ substance ” unless it was alleged, and 
proved, that the form was a sham and was not intended to be 
given legal effect. As, in this case, the deeds of covenant were 
certainly intended to be given effect to and were, in fact, acted 
upon, the House held that they were valid to reduce the Duke’s 
surtax. Although payments to servants under deeds of covenant 
were made ineffective as surtax deductions by the Finance Act, 
1946,” the principle established in the Duke of Westminster’s case 
still remains good law, and, so long as the form of the transaction 
is in fact carried out, it cannot be disregarded by the Commis- 
sioners or the court in favour of some more normal and likely form 
which would have attracted greater tax. 

_ Hence, a strict construction is applied both to the wording of 
the statute and to the form in which the taxpayer has clothed his, 
action. In neither case do considerations of “ equity’? or “ sub- 
stance ” arise. If the tax avoider is clever enough to get himself 
outside the wording of the taxing Act, then he escapes, and his 


21 Bee the final report of the Committee on Supreme Conrt Practice and Procedure 
(Cmd. , para. 542. 

32 I.R.0. v. Westminster (Duke) [1988] AO. 1. 

23 Now LT.A., 1982, s. 415. i 
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motive, the legislature’s motive, and the practical effects of the 
transaction are all alike irrelevant. In the words of Lord Tomlin 
in the Duke of Westminster’s case 4: ‘‘ Every man is entitled if 
he can to order his affairs so as that the tax attracted under the 
appropriate Act is less than it otherwise would be. If he succeeds 
in ordering them so as to secure this result, then, however un- 
appreciative the Commissioners of Inland Revenue or his fellow 
taxpayers may be of his ingenuity, he cannot be compelled to pay 
an increased tax.” l 

In a previous tax case in the House of Lords, Lord Sumner 
said ™: “ My Lords, the highest authorities have always recog- 
nised that the subject is entitled so to arrange his affairs as not to 
attract taxes imposed by the Crown, so far as he can do so within 
the law, and that he may legitimately claim the advantage of any 
express term or of any -omissions that he can find in his favour in 
the taxing Acts. In so doing he neither comes under liability nor 
incurs blame.” l 

In another case, two years later,’ Lord Sumner said: ‘“‘It is 
trite law that His Majesty’s subjects are free, if they can, to make 
their own arrangements so that their cases may fall outside the 
scope of the taxing Acts. They incur no legal penalties, and, 
strictly speaking, no moral censure if having considered the lmes 
drawn by the legislature for the imposition of taxes, they make it 
their business to walk outside -them.’’ The phrase, “‘ strictly 
speaking, no moral censure ” rather looks as though Lord Sumner 
was extending into the sphere of morality the doctrine of strict 
construction of taxing statutes ! 

A somewhat stronger pronouncement came from a Scots judge, 
Lord Clyde, Lord President of the Court of Session, who said’: 
“< No man in this. country is under the smallest obligation, moral 
or other, so to arrange his legal relations to his business or to his 
property as to enable the Inland Revenue to put the largest possible 
shovel into his stores. The Inland Revenue is not slow—and quite 
rightly—to take every advantage which is open to it under the 
taxing statutes for the purpose of depleting the taxpayer’s pocket. 
And the taxpayer is, in like manner, entitled to be astute to 
prevent, so far as he honestly can, the depletion of his means by 
the Inland Revenue.”’ 

However, this attitude on the moral aspect of tax avoidance was 
strongly refuted by Lord Simon when Lord Chancellor. He said **: 

°“ My Lords, of recent years much ingenuity has been expended in 
certain quarters to devise methods of disposition of income by 
which those who were prepared to adopt them might enjoy the 


pe a sea hens A.C. net, 19, 20. 
Beeoxtors [1996] A.C ala eas 
en TRO. 1928] A.C. 217 at 
at Ayrshire Pullman ee Boctae E (1920) 14 T.C. 754 at p. 768. 
18 Latilla v. I.R.C. [1948] A.C. 877 at p. 881; [1948] 1 Al) B.R. 268. 
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benefits of residence in this country while receiving the equivalent 
of such income without sharing in the appropriate burden of British 
taxation. Judicial dicta may be cited which point out that how- 
ever elaborate and artificial such methods may be, those who adopt 
them are ‘entitled’ to do so. There is, of course, no doubt that 
they are within their legal rights, but that is no reason why their 
efforts, or those of the professional gentlemen who assist them in 
the matter, should be regarded as a commendable exercise of 
ingenuity or as a discharge of the duties of good citizenship. On 
the contrary, one result of such methods, if they succeed, is, of 
course, to increase pro tanto the load of tax on the shoulders of the 
great body of good citizens who do not desire, or do not know how, 
. to adopt these manoeuvres.” 

A somewhat similar attitude was expressed by Lord Greene, 
when Master of the Rolls, in dealing with the construction of an 
anti-avoidance section. He said °: ‘‘ The section is a penal one, 
and, whatever its consequences may be, they are intended to be an 
effective deterrent to practices which the legislature considers to be 
against the public interest. For years a battle of manoeuvre has 
been waged beween the legislature and those who are minded to 
throw the burden of taxation off their own shoulders on to those of 
their fellow-subjects. In the battle the legislature has often been 
worsted by the skill, determination and resourcefulness of its 
opponents, of whom the present appellant has not been the least 
successful. It would not shock us in the least to find that the 
legislature has determined to put an end to the struggle by imposing 
the severest of penalties. It scarcely hes in the mouth of the tax- 
payer who plays with fire to complain of burnt fingers.” 

The views of Lord Simon and Lord Greene are now becoming 
more widely held than before but whatever may be the personal 
sympathies of a judge who tries a Revenue case, his decision 
has to be based on purely legal and technical grounds, and 
Parliament can expect no discretion or elasticity from the courts 
in enforcing taxation law. l 

The courts have also had to consider their attitude to tax avoid- 
ance in another context. When a court has a statutory or inherent 
power to approve, or refuse approval, of some legal transaction, 
such as the reduction of a company’s capital, should it be influenced 
by the fact that tax avoidance is an element in the transaction? 
For some time judges propounded a doctrine that the court should 
not assist tax avoidance and that such transactions as the altera-e 
tion of an objects clause in a memorandum of association," or a 
scheme under section 57 of the Trustee Act, 1925,7' should not be 
approved if tax avoidance was their purpose. The strongest case 


2° Lord Howard de Walden v. I.8.0. [1042] 1 K.B. 889 at p. 807; [1942] 1 All 
‘E.R. 287. i 

30 Re Drages, Lid [1042] 1 All E.R. 104. 

31 Re Basden's Se t [1948] 2 AU E R. 1 
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is a decision of the Court of Session which refused to approve a 
reduction of capital on this ground? but since a decision of the 
House of Lords that approval of a reduction of capital, which was 
~ intended to dodge the steel nationalisation proposals, ought not to 
be refused ** the Court of Session has reversed its previous practice 
and does not now treat tax avoidance as a ground for refusal of a 
reduction petition.** 

In England the judicial tide has also set an uncertain course 
on this problem. The Court of Appeal has approved a settlement 
of a lunatic’s property for the purpose of avoiding duty on his 
death °” and a divorce judge has approved a variation of a settle- 
ment notwithstanding that it was put forward to save tax.** Two 
Chancery judges refused to approve three schemes to recast trusts 
with a view to avoiding duty but the Court of Appeal approved two 
of the schemes and refused the third.*’ The House of Lords ® 
confirmed this latter refusal and indicated they would also have 
refused the other two but they did so on the ground that the 
schemes were outside the jurisdiction of the Chancery Court, and 
not because the object was tax avoidance. 

In the Court of Appeal the Master of the Rolls (Sir Raymond 
Evershed) said °: ‘‘It is not an objection to the sanction of the 
court of any proposed scheme in regard to trust property that its 
object or effect is, or may be, to reduce liability for tax including 
death duties’; but in a jater part of the judgment he added * 
‘* Although the fact that a scheme will result in the saving of death 
duties or income tax, is, in itself, no ground for its rejection, the 
acceptance of the scheme now under consideration might well be 
followed by the presentation of further proposals of a similar 
character whenever it should be considered desirable in the future 
to avoid or mitigate the effect of such changes as may occur here- 
after in the existing fiscal legislation. We would point out, there- 
fore, that it is no part of the functions of Her Majesty’s courts to 
recast settlements from time to time merely with a view to tax - 
avoidance even if they had the power to do so, which, in our 
opinion, they have not.” 

In approving that part of the judgment Lord Morton, in the 
House of Lords said ‘1: ‘‘ If the court had power to approve, and 
did approve, schemes such as the present scheme, the way would be 
open for a most undignified game of chess between the Chancery 


072 Re A. d D. Fraser, Lid., 1951 8.0. 804 

43 Esp. Westburn Sugar ogre Ltd. [1061] A.C. 625. 

u Re and Bell, Ltd., 1954 8.0 

15 Re O.W.M. [i951] 2 K.B. e [1961] 2 All E.R. 707. 

38 Thomson V. on ¢ Whitmes 1954] P. 884; [1954] 2 All E.R. 462. - 

37 aa a a e lackwaell [1958] Ch. 218; [1958] 1 All E.R. 
38 Chapman v. Chapman [1954] A.C. 429; [1954] 1 All E.R. 798. 

39 [1958] Ch. at p 282. 

40 Thid. at p. 266. 

41 [1954] AO. at p. 468. 
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Division and the legislature. The alteration of one settlement for 
the purpose of avoiding taxation already imposed might well be 
followed by scores of successful applications for a similar purpose 
by beneficiaries under other settlements. The legislature might 
then counter this move by imposing fresh taxation on the settle- 
ments as thus altered. The beneficiaries would then troop back 
to the Chancery Division and say: ‘ Please alter the trusts again. 
You have the power, the adults desire it, and it is for the benefit of 
the infants to avoid this fresh taxation. The legislature may not 
move again.’ So the game might go on, if the judges of the 
Chancery Division had the power which the appellants claim for 
them, and if they thought it right to make the first move.” 

In effect, therefore, the court will not refuse to consider a 
scheme which avoids tax, but it will keep this aspect under con- 
sideration and not give such a scheme undue encouragement. 


THE ATITTUDE oF THE INLAND REVENUE 


I have now dealt with the attitude of the courts, both in Revenue 
and non-Revenue cases, and must now turn to the legislature. 
Before doing so it is necessary to look for a moment at the attitude 
of the Board of Inland Revenue. Before a Revenue case gets 
to the courts, the Board must decide that it should be fought, and 
if the Board interprets a particular taxation provision in a manner 
favourable to the taxpayer then the courts never even have the 
opportunity of construmg the clause in question. An example is 
the Divorce Court order which I mentioned before—here the 
Revenue have interpreted the law favourably to the tax avoider. 
Payments under such gn order by a father or mother in favour of 
his or her infant child are regarded by the Revenue as the income 
of that child. Even a consent order of this type is not 
treated as within sections 897-408 of the Income Tax Act, 1952, 
which deem income of an unmarried child under twenty-one 
arising under a disposition, agreement or arrangement by the parent 
as the income of the parent. Another example is the Revenue ruling 
that a tenant for life who buys the reversion avoids estate duty 
on his death on the price he pays, whilst duty is payable if the 
reversioner buys out the tenant for life.” - 

Even when the law is clearly in the Revenue’s favour the 
Board exercises a discretion to let the taxpayer off if it considers 
that enforcement of the law would do injustice. It does this either 
by publishing an ‘‘ extra-statutory concession ’’ “ or by the gradual 


41 See Bimon’s Income Tas (2nd ed.), Service volume referring to Vol. 8, s. 104. 

44, See the statement by the Attorney-General in the House of Commons on 
June 19, 1950 (Hansard, cols. ), and the views expressed by various text 
books, e.g., Dymond, 11th ed., at p. 91. 

44 Lists of these are regularly published in the Annual Report of the Board of 
Inland Revenue—see reports for years ending March 81, 1950, 1951, 1952, 1958 
and 1954 respectively. i 
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formulation of an “office practice” which becomes known 
outside. 

An instructive example of the way taxation is altered without 
legislative sanction is shown by a recent announcement of the. 
Revenue * which referred to two previously published Estate Duty 
concessions and to the Finance Act, 1954. It then went on to say 
“ The Chancellor of the Exchequer has accordingly decided that 
the above mentioned concessions shall not be granted in cases 
falling under section 16 (8) of the Finance Act, 1954, i.e., where 
the death occurred on or after July 80, 1954. The concessions will 
continue to operate as at present in relation to other relieving 
sections.” 

Whilst the Revenue acts in this way in a praiseworthy 
attempt to have reasonable public relations with the taxpayers 
who are its clients, one result is unfortunate. By protecting the 
legislature from criticism of unfair and sometimes badly drafted 
legislation, there is less anxiety to amend and correct the law. The 
taxpayer who benefits by a Revenue concession does not complain. 

With this background let us now see how the legislature has 
dealt with the problem. 


Tae ATTITUDE OF THE LEGISLATURE 


At the outset it is desirable to distinguish indirect from direct 
taxation. A tax on a particular commodity or transaction can 
normally be defined with reasonable clarity, and those who use the 
commodity or enter into such a transaction cannot easily avoid 
the tax. ; 
But with taxes based on conceptions of ‘‘ income ”’ or “ capital ” 


the draftsman is faced with three major problems: 


(1) Neither conception is capable of an accurate definition; 
economists, accountants and lawyers all differ in the meanings they 
attach to the two words,** and the average man probably agrees 
with none of them. Even two basically similar systems of law as 
our own and that of the U.S.A. have developed major divergences 
of interpretation. What we call ‘‘ capital profits ” and treat as 
tax free are regarded as income and taxed in the U.S.A.; a distinc- 
tion which originally arose from differing | decisions by the courts 
of the two countries as to the meaning of “income ” and not from 
any legislative definition.‘’ 

(2) The differing circumstances and conditions of so many tax- 
payers lead to a simple tax being unfair in many special cases. An 


45 Bee Law Socisty’s Gazette for Decamber, IWH, at p. 525. 
4¢ A report in 1 of a joint committees of leading aocountants and economists 
shows oan clearly (Some Accounting Terms and Conoepis, Cambridge Univer- 
sity Press 
“T Bee an interesting study of Canadian, U.S.A. and U.K. conceptions of 
‘t income ” for tax purposes in Taxation in Oanada by J. Harvey Perry 
(University of Toronto Press), pp. 35 st seq. 
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income or capital tax which attempts to deal justly with each 
individual must contain many complicated conditions and 
provisos. 

(8) The cost of administration and enforcement imposes con- 
siderable limits on the exceptions and qualifications which can be 
introduced. A good example is the capital levy called ‘‘ Special 
Contribution °? which was imposed in 1948,‘* but which for 
administrative reasons had to be based on income tax returns 
excluding earned income. The staff of the Inland Revenue could 
not possibly have coped at that time with separate ‘‘ returns ”’ 
of capital. 

The legislature’s own procedure adds further complication. 
First of all is the tradition that Finance Bills are always dealt with 
by a Committee of the Whole House and are never referred to 
small committees. The shortage of parliamentary time makes it 
necessary for the government of the day to frame its provisions 
so as to leave the minimum scope for argument or amendment. 
Added to all this is the natural reluctance of chancellors, and of 
the Inland Revenue, to alter anything unless they have to and 
then only to the minimum extent required. The more extensive 
the alteration, the more difficult it is to forecast the yield of next 
year’s tax. 

The report of the Macmillan Committee in 1986,‘* which ‘pro- 
duced a draft Bill to codify the then income tax law, contains a 
striking indictment of the state of that law and makes very sad 
reading when one remembers that the work of that Committee was 
wasted. The Income Tax Act of 1952 is only a consolidation Act 
and did not codify. Nothing was done to remove obscurities and 
contradictions in the law. Estate duty law has not even got a 
consolidating Act—it is now contained in some seventy Acts of 
Parliament.** 

The recent complete overhaul of the U.S.A. Internal Revenue 
law, largely effected through small but strong committees of both 
Houses of Congress, shows what can be done."? 

The legislature here starts with a patchwork quilt ** of legisla- 
tion of involved and doubtful meaning and it has to amend it 
piecemeal. Hence the problem of dealing with tax avoidance is 
much more difficult than it would be if there was a clear and 
coherent law to start with. 

The most obvious and clearly the best method of preventing 
any particular type of tax avoidance is to amend the general law 


48 Beo F.A., aad ss. 47-68. 
s0 Dymond (ith ed.) contains the text of parts of 71 Acts up to end including 
51 U.8.A. Internal Revenue Code, 1954. 


52 A scathing description of the patchwork nature of our ai law is contained 
m the Macmillan Report (Cmd. 5181), paras. 18 et seq. That was nearly 20 


years ago. 
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affecting transactions of that type, so that it is stated in a manner 
which covers all contingencies and leaves no loopholes for the 
avoider. In some parts of our taxation law there is no great 
difficulty in doing this and a part of the anti-avoidance legislation 
in the past thirty-five years consists of a clarification of the law 
on a particular point. An example of this is Part IX of the 
Income Tax Act, 1952,°* which provides for the incidence of 
income tax and surtax on estates of deceased persons in course of 
administration. 

But this method is not always possible. Often a clearly defined 
line cannot be drawn to show where taxation should begin or end, 
particularly with transactions which adopt the same form when 
they are entered into for ordinary commercial reasons as when tax 
avoidance is the motive. 

Can motive be made the test? The legislature tried to do this 
by putting a provision in the Excess Profits Duty legislation during 
the First World War ** which said that no deduction should be 
made in respect of any transaction or operation of any nature 
if and so far as it appeared that the transaction had or would 
artificially reduce profits. There was no definition of ‘°* artifici- 
ally’? in the Act and the reported cases on this provision do not 
supply one." 

_ A slightly extended but similar provision was included when 
National Defence Contribution (now Profits Tax)’ was introduced 
in 1987°* and was applied to Excess Profits Tax in 1989," but 
there do not appear to have been any reported cases on these 
provisions. It seems clear, however, that the Revenue did not 
fee] that they went far enough and for Excess Profits Tax the 
legislature went a step further. Section 85 (1) of the Finance 
Act, 1941, ran as follows: ‘‘ Where the Commissioners are of 
opinion that the mam purpose for which any transaction or trans- 
actions was or were effected was the avoidance or reduction of 
liability to Excess Profits Tax, they may, if they think fit, direct 
that such adjustments shall be made as respects liability to Excess 
Profits Tax as they consider appropriate so as to counteract the 
avoidance or reduction of liability to Excess Profits Tax which 
would otherwise be effected by the transaction or transactions.” 

Section 88 of the Finance Act, 1944, extended the words ‘‘ the 
main purpose’? to ‘‘the main purpose or one of the main pur- 
poses’ and in the case of two particular types of transaction— 
‘purchase or acquisition of shares in the company or a change in 
partnership—turned the test of ‘‘ purpose’’ from a subjective to 
an objective one by providing that, if the main benefit to be 
33 I.T.A., 1952, sa. 418-424, 


s4 F.A. (No. 2), 1915, Sched. IV, Part I, 
Pe ee E v CIR. ' Piai 1 A.T.0 42, and J. H. Young d 
. 827. 


D. ; para. 
57 FP, (No. 2) å., 1089, Sched. VILI, Part I, para. 9 
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expected to accrue from a transaction was avoidance or reduction 
of tax, then avoidance or reduction of tax should be deemed to 
have been a ** main purpose. fi 

This latter change is of considerable interest.** Presumably, 
the Revenue thought it too difficult to satisfy the Special Com- 
missioners as to the real intention of the taxpayer and therefore 
Parliament ascribed to him the normal consequence of his acts as 
a ** statutory ” intention. This shows up in striking fashion the 
difference of the approach of the Commissioners in Revenue cases 
compared with the approach of judges, juries and magistrates in 
criminal cases. Although a guilty intention is an essential element 
in many crimes, the criminal law has found no great difficulty in 
inferring it from the actions of the accused. 

Section 82 of the Finance Act, 1951, which -applies similar 
provisions to Profits Tax,”* follows the model of the 1944 Act and 
applies the ‘* objective” test when considering the intention to 
avoid tax in connection with transfers, or acquisitions, of shares or 
debentures, changes in partnerships or changes in director control 
of companies. On the other hand, a transaction which avoids tax 
by reducing a company’s distribution of profits is specifically 
excluded from the section. In this way this section contains the 
nearest parallel in U.K. legislation to the definition of tax avoid- 
ance attempted at the beginning of this lecture. 

There is no general anti-avoidance provision of this kind affect- 
Ing income tax, surtax or estate duty, but a somewhat similar 
method has been used to deal with three particular types of avoid- 
ance. For surtax purposes the Special Commissioners have been 
given a discretion to say whether a ‘‘ controlled’? company has 
distributed a reasonable proportion of its income and, if they say 
it has not, they may surtax the company on the liability of its 
members as if the income had been distributed.*° 

Similarly, the Special Commissioners have a discretion to say 
whether a transfer of assets resulting in income becoming payable 
to a person abroad was or was not effected for the purpose of 
avoiding tax or whether it was a bona fide commercial transaction 
not designed for avoiding tax. If they find the purpose was 
innocent then certain severe taxation provisions do. not apply.*' 

The third case is where it appears that the sole or main benefit 
which might have been expected to accrue from a sale of property 
is the obtaining of an _ allowance or deduction under Parts X or XI 


58 The effect of F.A , 1044, s. 88, is considered and explained in Crown Bedding 
Co., Ltd. v. I.R.C. [1948] 1 All B.R. 452. 

59 Tt was also applied to Excess Profits Levy by F.A., 1952, s. 69. 

‘o This was done by a series of legislation starting with P-A. 1902, s. 21, and 
which is now contained in LT.A., 1953, 245-084. A somewhat similar 
rovision in F.A., 1040, s. 82, cllows ths commissioners to say if deductions 
or expenses in computing profits are ‘‘ reasonable’ and if not to disallow 
them for Profits Tax. 

61 F.A., 1956, s. 18; now LT.A., 1952, s. 412. 
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of the Income Tax Act, 1952, which deal with initial allowances 
and depreciation. It the Cona ianonies sd find, the tax of the 
parties is adjusted.*? 

In all these cases the anti-avoidance provisions are only applied 
if the Inland Revenue set them in motion, and the surtax liability 
on companies has been rarely applied since: government policy 
favoured a dividend “‘ freeze’? except in cases where the Revenue 
. thought * avoidance ” had been intended.* 

But these are substantially the only cases where the General or 
Special Commissioners, and through them the courts, can take 
account of the motive of the tax avoider and the legislature has 
relied on a number of other methods to deal with avoidance. These 
can be clasmfled by types as follows: (1) The “‘ patching ” method; 
(2) the “* hit-or-miss ’’ method; (8) the use of prior departmental 
consent; (4) making the law too wide and relying on the good 
sense of the Inland Revenue in enforcement; and (5) retrospective 
legislation. Frequently the same legislation adopts two or more of 
these methods. 

The ‘* patching ’? method consists in passing a law which is 
aimed at a particular type of transaction and which deals with it as 
a special case without attempting to fit it into the general principles 
of the. tax in question. An example is in section 12 of the Finance 
Act, 1087,** which deals with ‘“‘bondwashing’’ (i.¢., selling 
securities before the dividend and repurchasing after). 

Whilst this method is usually effective to deal with the type of 
avoidance in question the practice of legislating separately for a 
number of special cases leads to numerous fine distinctions and 
illogicalities in the general law. - 

The “‘ hit-or-mias °” method consists in the legislature drawing 
an arbitrary line which has no particular equitable or moral justifi- 
cation, but can be easily defined, and saying that taxpayers on 
one side of the lme will pay and those on the other will not. 
Usually the line is so drawn as to bring dill the likely cases into the 
paying class, so that the other cases will be few and will so cause 
only a small loss to the Revenue. A typical example ofthis method 
18 the treatment of deeds of covenant. 

` Here, a number of lines have been drawn and only a ancl zz 
extremely illogical area of safety remains. Al deeds of covenant 
not exceeding six years are useless,“* as also are deeds in favour 
of the covenantor’s unmarried children between April 5 following 
their birth and April 5 following their twenty-first birthday.** 
There is, of course, no reason why a deed for seven years should 


s: 7. T.A., 1952, s. 897. i 

63 See the statements by the Chancellor of the Exchequer in the House of 
Commons on July 22, 1948, which specifically referred to ‘‘ avoidance devices ” 
as being @ ground for use of the section. 

u Now LT A., 1952, s. 203. 

“ F.A., 1029, s. 20, now I.T.A., 1953, 3. 302. 

tr F.A., 1936, a. 21, now I.T.A., 1952, s. 897. 
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be more meritorious than one for six, and it certainly is not 
desirable for parents to neglect their children of school age whilst 
supporting their married children, or those over twenty-one. 
Further legislation has rendered covenants ‘for atcumulation use- 
less for tax purposes,*’ as also are covenants in favour of employees 
since the Duke of Westminster was successful with his.** Finally, 
covenants in favour of charity are useless for avoiding surtax, 
although the charity can still recover income tax.*® But despite 
these restrictions, deeds of covenant flourish and multiply. In 1952 
the Financial Secretary to the Treasury said m Parliament that 
there were 600,000 in operatian.”® 

A similar method has been adopted with settlements of property 
which are now hedged in by numerous restrictions, which make tax 
avoidance difficult, but by no means impossible to those whose 
circumstances are a little unusual.”’ Probably the most striking 
example is the enormous tax benefit available to the surtax payer 
who is living with someone not his wife and is prepared to settle 
property on her or make a seven-year covenant in her favour. The 
legislature presumably assumes that only a small proportion of 
men are prepared to tie up capital or pledge income for seven years 
in favour of a mistress, although with the aid of a discretionary 
_ trust and a friendly trustee the risk of having to continue paying 
after she has walked out can be avoided in practice. 

Another. example of the “‘ hit-or-miss ’’ method is the provision 
in the Finance Act, 1948," dealing with expenses of directors of 
companies and employees earning over £2,000 per annum which 
makes these persons subject to special restrictions and additional 
liability to tax. There is, of course, no moral or equitable reason 
why the expenses of a man earning more than £2,000 per annum 
or of a director of a company should be singled out for por 
ticularly onerous treatment, but the fact that surtax begins a 
£2,000 makes tax avoidance more likely by those earning more, so 
the: discouraging) liue is drawa ab toal ponit: Directors are also 
included on the sole ground that their opportunities for avoidance 
are greater than those of ordinary mortals. 

Another example was the requirement in the Finance Act, 1940, 
that shares in a company controlled by the deceased were to be 
valued for estate duty on an ‘“‘ assets ” basis.” The definition of 
“ control ” is arbitrary ™ and its only justification is that it catches 
most people who would be able to carry out estate duty avoidance 
by artificial company transactions if they wished to do so. The 


7 F.A., 1988, s. 80, now I.T.A., 1952, s. 407. 

es F.A., 1946, s. 98, now I.T.A., 1052, s - £18. 

T 

70 Answer in Parliament on April 20, 1982. 

T1 Bee I.T.A., 1952, ss. 907-411 and s. 415. 

72 F.A., 1048, as. 88-46, now I.T.A., 1952, ss. 160-168. 
T3 F.A., 1040, s. 55. 

T4 Ibid., as amended by F.A., 1054, s. 29. 
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difference between an “‘ assets value ” and a ‘‘ market value” is 
often quite substantial, so that a considerable sum in duty may 
depend on whether the deceased at some relevant time had 
“ control.” Whether he attempted duty avoidance or not is 
entirely irrelevant. 

The next method to consider is the use of prior departmental 
consent. This is appropriate to deal with various types of avoid- 
ance which require some preliminary step by the taxpayer which 
can be conveniently regulated by a Government Department. An 
example of this method is the restriction on transfers of property 
outside the sterling area’™* which enables the Treasury to refuse 
consent to a transfer if tax avoidance is involved. The necessity 
to obtain the consent of the Capital Issues Committee for increases 
of capital over £50,000 "* has been similarly utilised to stop tax 
avoidance transactions. These two provisions were, of course, 
instituted for purposes other than taxation but they have been- used 
to assist the tax assessor. There are also examples where depart- 
mental consent is required only for taxation reasons; one is the 
provision that superannuation schemes and pension schemes are 
only valid for various taxation exemptions if they have first been 
approved by the Inland Revenue.”’ Another is the provision which 
requires the consent of the Treasury before a company can transfer 
its residence from inside to outside the U.K." 

The method of making the law so wide that it catches all 
avoiders of a particular type, as well as a number of innocent 
persons, and relying on the Inland Revenue not to press the claim 
except in cases where they are satisfied that avoidance has taken 
place, is a method which is theoretically bad but which has some- 
thing to commend it in practice. Probably the most striking 
example of this method is section 46 of the Finance Act, 1940, the 
extremely obscure section that I mentioned before, which deals 
with avoidance of estate duty by transfers of companies followed 
by subsequent benefits to the deceased. It is, I think, generally 
agreed, that whilst these provisions effectively deal with the typé 
of avoidance which is aimed at, they also may catch a number of 
transactions of a perfectly mnocent character. Assurances have, 
however, been given by the Inland Revenue that they will not - 
apply the section in such cases.7* This procedure means that here 
again the Inland Revenue have the right to say which taxpayer 
ue pay and which should not, a right which used to be thought 


1’ Exchange Control Act, 1947. 

7e Control of Borrowing Order, 1947 (No. ws, 

tr F.A., 1921, s. 82, now I.T.A., 1952, s. 879, and F.A., 1947, as. 20 and 21 
(now LT.A., "iosa, a8. 887-888). : 

78 F.A., 1951, s. 86, now I.T.A., 10853, s. 

7? Bee the ee ee oe ensines nee 
the Inl Revenue, when the latter said: ‘For their part the Inland 
Revenue would ly the stato provisions in a reasonable manner.” (Law 
Sooisty's Gazette for 1944 at p. 118.) 
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a prerogative of the House of Commons. In practice, however, 
this legislation has not worked too.badly. from a deterrent aspect; 
the taxpayer who plans an avoidance scheme is advised that the 
provisions will doubtless be applied if he carries out the scheme in 
a form which comes within the section, whilst the taxpayer who 
plans some innocent scheme can fairly be safely advised to take 
a chance on the Revenue not applying the section. 

Another example of legislation, which is too wide but which 
the Revenue only enforce when they suspect avoidance, is the 
provision applying surtax to trading companies who do not 
distribute sufficient dividends.*® Since “dividend limitation ” 
became government policy the law has not been repealed—merely 
rarely enforced. ` 

The last method to consider is that of retrospective legislation. 
So far as avoidance transactions are concerned estate duty legis- 
lation is usually retrospective in any event, as it is the law at the 
date of death that matters and not the law at the date of the 
avoidance transaction. Hence, indications by the Chancellor of 
possible future legislation must always be taken to heart by an 
estate duty avoider who does not propose to die before the next 
Finance Act takes effect. 

A more extreme case of retrospective legislation occurred when 
the Finance Act, 1950, madé payments in consideration of a 
restrictive trading covenant liable to surtax on their “‘ grossed- 
up’? amounts.*t Previously, such payments had been treated as 
capital and not taxable but a warning had been given by the 
Chancellor that, if this method of avoidance continued, steps would 
be taken to deal with it. When considerable publicity was given 
to two cases of payments of this kind, Parliament thought fit to 
make its provisions retrospective to April 6, 1948, so that pay- 
ments in these two cases were made liable to tax, although they 
had not been liable under the law in force when they took place. 

This procedure was much criticised at the time and no doubt 
it is theoretically wrong for a retrospective tax to be imposed. It 
has, however, established the precedent that serious notice must 
be taken of warnings issued by a Chancellor of. his: future inten- 
tions, and to that extent no doubt deters avoidance generally. 


~~ 


l THe GENERAL PICTURE 
Now what general picture emerges from this survey of the methods 
used to counter tax avoidance? 

First of all, we find a basic Jaw of very considerable complexity 
and obscurity which is mterpreted in a literal manner. In that, 
law are a large number of loopholes open to the tax avoider. To 
a few of these loopholes the test of intention is applied by statute, 

} 4 rf 
u See note 68, supra. 
s1 F.A., 1950, s. 96, now I.T.A., 1959, s. 242. 
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so that the innocent person gets through the net and the tax 
avoider is caught, but such provisions are rare and few of the loop- 
holes have any real merits. Some loopholes are today but shadows 
of their former selves; anti-avoidance legislation has cut a jigsaw 
pattern across them and placed obstacles in the way so that only 
a limited number of lucky people can get through and their succeas 
rarely depends on their social or economic merits in the community. 
Other loopholes are still wide open but are only known to the 
Initiated. Sometimes the door leading to a loophole can only be 
opened by the consent of a Government Department, sometimes 
the key of the door is kept by the Inland Revenue themselves, and 
given only to those whom they think to be meritorious. 

Some citizens who might’ otherwise enter for this obstacle race 
are deterred by fear or uncertainty as to what the law is now, or 
what it will be or how it will be enforced against them, but a 
substantial number compete every year for the large prizes offered. 
These are usually won by those who buy the best advice. Looked 
on as a game, the practice of tax avoidance is as skilful and 
entertaining as chess. Although Parliament can alter the rules, 
the tax avoider has considerable choice in the shape of the board 
and the number of pieces with which he plays, so that the out- 
come is often in his favour. À 

This not very attractive picture of our tax laws is easy to draw; 
the hard task lies in proposing practical improvements, and I 
have only a few to offer. Fortunately a Royal Commission is now 
studying the law of income tax "* and it is to be hoped that its 
final report will deal with the problem of tax avoidgnce and how 
to stop it. Pending this report I would offer three suggestions for 
consideration. 


(1) That the codification of taxation law be undertaken as 
a matter of urgency so that the basic law is simplified and 
more clearly defined and tax avoidance thereby reduced. As 
soon as the Royal Commission has reported and a decision 
made on its recommendations, steps should be taken to codify 
income tax law, and, if possible, assimilate the basis of profits 
tax to that of income tax. Estate duty law cries out for 
attention and should be dealt with right away. d 

(2) That the rule of strict construction of taxing statutes 
be abolished and that the court of first instance be given wider 
power to fmd faets than it has at present. Substance, not 
form, should be the rule in dealing with facts, and taxing Acts 
should be construed broadly and not literally. Neither of 
these proposals involves a great change; an alteration in 
emphasis is sufficient to exclude many avoidance transac- 
tions. To assist this procedure I suggest that the Special 


a2 inted January 2, 1951. It has already published two interim reports 
(Cmd. 8761 and 9103). 
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Commissioners be converted into Tax Judges, with a status 
at least equal to county court judges, and their numbers 
increased so as to enable all cases of importance to be dealt 
with by them instead of by the General Commissioners. 

(8) That increased use be made of legislation which takes 
account of the “intention”? of the taxpayer. ‘The basic 
principles of section 82 of the Finance Act, 1951, which now 
only applies to Profits Tax, could well be extended to deal 
with income tax and surtax avoidance arising out of the 
purchase of trading losses, or of changes in partnerships, or of 
company and inter-company transactions which are not made 
at arm’s length. If the main or substantial purpose of one of 
these transactions is tax avoidance, then they should be made 
ineffective for tax purposes. Similar legislation could be used 
to deal with artificial transactions to avoid estate duty. It 
is the man who intends to avoid that should be caught, and 
a general clause directly aimed at him would deter him very 
considerably. 


I am aware that my second and third proposals are open to 
criticism on the ground that they may make it more difficult for 
a taxpayer to be advised as to the taxation effect of any particular 
proposals. But if substance and not form is to be looked at, and 
in certain transactions ‘‘ intention ” is to be the deciding factor, 
_ the taxpayer will be able to supply the answer himself. He knows, 
best of all, what is the substance of his transaction and what his 
intention is. In view of the complexity of existing anti-avoidance 
provisions there is a strong case for saying that a law based on 
intention would be easier for the citizen to comprehend. 

I should make it clear that I am not putting forward “‘ inten- 
tion ” as the test in every transaction. The ideal is for the law 
to be stated clearly in a manner which does not permit avoidance 
or require inquiry as to “ intention,” and over the greater part of 
the taxation field this can be'done without great difficulty. But in 
the borderline cases, where a transaction undertaken for genuine 
commercial reasons ought not to attract tax whilst the same trans- 
action undertaken solely for reasons of tax avoidance should fail 
” in its effect, the best way is to grasp the nettle firmly and say that 
“ substance ’’ and “‘ intention’ are to be the deciding factors. 

If these three proposals were carried out, I venture to think 
that tax avoidance would be much curtailed.and the respect of the 
ordinary citizen for our tax laws would be greatly increased. But 
the main object of this lecture is not to advocate particular reforms 
but to provoke general discussion of a problem which has so far 
received little attention except in a very restricted circle. 

G. S. A. Wueatcrorr.* 


* w.a.(oxon); a Master of the Supreme Court (Chancery Division); author of 
The Tasation of Gifts and Settlements (Pitman) 2nd ed., 1054. 
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THE EFFECT OF A CRIMINAL JUDGMENT 
ON A CIVIL ACTION * 


‘ CRIMINAL cases are no rule for civil cases.” This dictum of 
Chief Justice De Grey in 1778' may be said to exemplify an aspect 
of the English law of evidence on which all its historians have 
remarked, viz., that this law, though based on the doctrine of 
logical relevancy, nevertheless excludes from time to time, as a 
matter of policy, facts which are logically relevant and -which 
have an evidential value.” The rule which, in general, 
excludes a criminal judgment from admission in a civil case as 
evidence of the truth of the matter decided even against one who 
is a party in both cases is (pace the attempts to justify it in logical 
terms) a rule of policy excluding a fact which, according to the 
logical processes of reasoning, is of evidential value in the later 
case. Wigmore? hag stated that the recognition of the judgment 
in a later case is not strictly a matter of evidence at all, but rather 
“ the lending of the court’s executive aid, on certain terms... 
without investigation of the merit of the fact,’’ for the judicial 
record is the judgment itself, not merely evidence of it, and whether 
it will be accepted by the later court will depend upon whether 
that court is willing (or obliged) to enforce the other court’s decision 
—clearly a matter of policy. Moreover, the Enghsh rules of admis- 
sibility have not always been kept distinct from those governing 
conclusiveness or estoppel; and the one set of rules appears to have 
colouned the other. From the thirteenth century, records of the 
royal courts operated as an estoppel, at first on the ground that 
the record, which could not be denied, was itself a mode of proof, 
but later (by Coke’s time) on the ground that the decisions of the 
courts should be final. Holdsworth * has pointed out that the 
original reason for the estoppel—that the record was itself a mode 
of proof—explains the further rule that it-estops only the parties 
(for, as between strangers, it was not a mode of proof and could 
not in consequence, affect their rights). A further limitation upon 
the scope of operation of a judgment is also apparent from earliest 
times—that, prima facie, it is conclusive only as to its existence, 
the court, the parties, the date, the proceedings of the court, their 
legal effect and its accuracy, but not necessarily of the truth of the 
matters decided. But, above all, this conclusive operation of a 
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Bee, 6.9., ea T Hagha Tai, E a: 

Evidenos, as. 1845-6, 1660. t Loc. oit., 149. 
A fortiori, the courts do not take judicial notice of a fact m because it 
proved in an earlier case: Lasard v. Midland Bank [1988] A.C. at p. 
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judgment applies only where the judgment is itself a fact in issue 
or is deemed to be relevant to the issue in the later case.‘ 

When is a judgment in issue or deemed to be so? A distinction 
may be drawn. between subsequent litigation arising directly out 
of the former proceedings and litigation independent of those pro- 
ceedings. In the first type of case, the criminal proceedings are 
obviously in issue in the later civil proceedings and are therefore 
admissible, while in the second type they are not in issue and can, 
therefore, only exceptionally be admissible. Perhaps the most 
obvious example of the first type of case is where one of the parties 
attacks the judge of the criminal court, in subsequent civil proceed- 
ings. In such proceedings, the criminal judgment is not only 
admissible, but is conclusive proof of the facts stated therein, and, 
if, assuming them to be true, they confer jurisdiction on the criminal . 
court, it is an absolute bar to the civil proceedings.’ In these cir- 
cumstances, statements in convictions are therefore binding,* and 
one cannot plead that he has been wrongly convicted, while the 
conviction is still outstanding.’ A second example of civil proceed- 
ings arising directly out of criminal proceedings is where the accused 
proceeds against the prosecutor in an action for malicious prosecu- 
tion. In such a case, the plaintiff must produce the record of his 
acquittal, for no action can be brought for having maliciously set 
the criminal law in motion, while a conviction against the plaintiff 
stands unreversed.*° A conviction, therefore, is taken to show that 
there was reasonable and probable cause for commencing the prose- 
cution. Where, however, the conviction was reversed on appeal it 
would seem not to be conclusive, but merely evidence, that the 
prosecutor had reasonable and probable cause, for the reversal may 
be taken to negative the inference arising in his favour from the 
fact on conviction.’* Moreover, where a prosecutor was successful 
in ew parte proceedings, in which the defendant could not be heard 
in his own defence (as, for example, in proceedings for binding over 
to be of good behaviour generally, at common law), the success of 
the proceedings was no bar to an action for malicious process. 


r EEE ee er ee ee one or Ae E on e 
gy things which it actually affects when the eaistence of that state is 
aot in issue per Goddard L.J. in Hollington v. Hewthorn [1948] 
K . 587, 506-7; [1948] 2 All B.B. 88, 4L 
T Brittain v. Kinnasrd (1819) 1 B. & B. 492; Mould v. Wiliams (1844) : 
Q.B. 460. In Canada, it been decided that e conviction is 
to absence of malice and to prove reasonable and probable ae. 
on of the court, even where the conviction ıs defective in form» 
McGtloery v. Gault (1879) 19 N.B.R. 217. $ Re Clarke (1842) 2 Q.B. 619. 
B v. Bank of England [1902] 1 K.B. 467. Similarly a committal order 
which has not been reversed is a defence to an action wrongful arrest: 
v. Daw (1006) 04 L.T. 216. 
1è H v. aoe (1675) Cas.temp.Hinch 904; Basdbé v. Matthews (1887) 
L.R. 2 OP. A N Gosling (1852) 12 O.B. 39 a non-suit of 
the plaintiff b sued for wrongful arrest and prosecution was held to be 
l ETE te ee the plaintiff had bean convicted; but the court 
rooseded upon the understanding that there had been a false charge. 
11 Quarts Hil Co. v. Hyre (1888) 11 Q.BD. 674. 
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Since, however, the defendant may now make his defence in pro- 
ceedings for binding over to be of good behaviour towards the com- 
plainant, no action for malicious process will now lie where an order 
hes been made.’ 


Where civil tigation does not arise thus directly from criminal 


proceedings, the criminal judgment ig in general not merely not 
conclusive but is inadmissible as evidence of the facts established 
by it. This rule is subject to exceptions which may be mentioned 
before an examination of the general exclusory principle. In the 
first place, there are certain statutory exceptions,’® the very exist- 
ence of which demonstrates the general principle to which they are 
exceptions. At common law, moreover, there are at least four 
cases in which criminal proceedings may become relevant in civil 
litigation—(1) a conviction may be admissible to prove character; 

(2) a plea of guilty may later be adduced as an admission *; (8) a 
conviction based on a judgment declaring a public or zeneral right 
is admissible in civil litigation, even between third parties; and (4) 
though judgments in criminal cases are usually treated as in per- 
sonam, a conviction may well end in the confirmation or alteration 
of a status and to that extent “ be conclusive. One consequence of 
accepting a criminal judgment even to this limited extent in civil 
proceedings is that its admissibility may depend upon the accident 
of the way in which the case had been decided **: a conviction may 
be admissible where an acquittal would not, for an acquittal does 


13 Everett v. Rebbands [1952] 1 K.B. 118. The moonsistancios in this decision 


have recently been remarked on ie Professor Glanville Wiliams in 16 
M.L.B. 424. The courts did not follow that line of reasoning in the case 
of applications for affilation orders. It was decided that, since neither s 
(ander 18 Blix. o Lnn AS ppl, peed 101) had a 
ht of appe fez =. imix 1 cf an apphos appii i 
ell S soo R. V. Jenkin (1796) Cas.temp.Hard. 401; 
(1849) 14 Q.B. 74. abl A A eee a p e E E 
s. 37 (3) of the Criminal Justice tion Act, 1014), it was none the 
less held that she retained her right to “reapply ": MoGregor v. Telford 
[1915] 3 K.B. 287. 





18 For example, ss. 42-5 of the Offences against the Person Act, 1861. 
14 And (notwithstanding the conflict of judimal opmion in America i i of 


guilty would seam none the less to be an admission, even 

it's nok romved aa a Judgment, and, indeed, the ju 
the accused, ee eee and, indeed, 
5 o plea ma inadmissible: sea per Goddard L.J. a 

ras)” K.B. at pp. 500-600. Wigmore rejects Hol fw oodlo. 

A E E distinction.’ On the other hand, it has been argued 
laea ee e E n a charge of a trifling nature 
may indicate no more than that the t did not think it worth his 
while to defend the charge. 


15 Ty is conclusive only when status is the point in issue. Thus, when a defen- 


18 


dant pleads truth in an action for libel charging the commission of a crime, 
ane eenaa eee laintiff is conclusive only as to his status: it is not 
conclusive on the n of whether he commi the crime and is, indeed, 
bably inadmiss Je on that question (see Helsham v. Blackwood (1851) 
O.B. 111 and Lord Kenyon’s opinion there cited from 8 Esp. 188). 
Contrast R. v. St. Pancras (1704) 1 Peake 220 and R. v. Wick St. Lawrence 
(1888) 5 B. & Ad. 528. 
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not ascertain any particular fact.'’ ` In one type of case, however, 
an acquittal has been accepted by the courts, viz., in affiliation pro- 
ceedings. Thus, in Packer v. Clayton,** where the alleged father 
sought to rely on his acquittal upon a charge of a sexual offence 
against the mother as tonclusive evidence that he was not guilty 
of the alleged sexual intercourse, the court was content to negative 
the claim that such evidence was conclusive.’® A conviction in such 
circumstances has been said to be ** presumptive proof of the com- 
- mission of the crime.” ™ But it cannot be too clearly emphasised 
that the occasions upon which a criminal judgment has been used 
in civil proceedings are regarded as exceptional and, whatever the 
historical vicissitudes through which it has passed, the general rule 
today is undoubtedly that which excludes a criminal judgment as 
evidence of the truth of the facts decided by it. ‘‘ In truth,” said 
Goddard L.J., on behalf of the Court of Appeal in Hollington v. 
Hewthorn,** “the conviction is only proof that another court con- 
sidered that the defendant was guilty.” The conviction was there- 
fore held to have been rightly rejected ‘‘ both on principle and 
authority,” and it is proposed here to examine first the authorities 
and then the principles upon which this conclusion was reached. 
In Hollington v. Hewthorn (supra), the court put in the fore- 
front of its judgment the fact that the judges had in practice, for at 
least a generation, rejected records of convictions in civil proceed- 
ings, and that such communis opinio is evidence of what the law is, 
But the courts do not appear always to have been of the same 
opinion, and in 1786 Lord Ha dwicke ^ expressed his opinion that 
** this is a pretty tender thing.” As a matter of history, the inter- 
pretation of the decisions is rendered difficult by the fact that the 
issues are rarely clear-cut. Several factors-have contributed to this 
17 In Virgo v. Virgo (1808) 60 L.T. 460, a certificate of acquittal of rape was 
not admitted to disprove the rape in the Divorce Court The effect of an 
aoquittel in a ey ag was raised but inconolusively dealt with in R. 
v. Aughet (1018) Cr.App.R. 101. The rule rejecting an acquittal applies 
equally to a conviction w is followed by s discharge (either mail nal 
or unconditional) or by ‘probation, for a oertificate of conviction cannot be 


issued, nor can ns conviction be employs in any other proceedings (R. v. 
Harns [1981] 1 K.B. 107), save where ıt 1s an essential of a later 
18 (1 97 JP. 14. 


charge. 

18 Avory J. thought it ‘‘ perfectly legitimate for the justices to take into 
scoount the fact that the evidence grven by the girl did not convince the 
jury," while du Parog J. emphasised the converse point that the justices 
should not hesitate to find for the mother ‘‘ merely because another tribunal 
came to a different conclusion.’’ Lord Hewart O.J. considered that ‘‘ the 
case must be heard free from any prejudice introduced the Assize caso." 
The decision of the Irish in O'Donnell v. Hegarty [1941] LR. 
588 goes nò further than Packer v. Clayton, bemg concerned, not with 
admissibility, but with conclusivencss. 

20 Per Ridley J. in Mash v. Darley [1914] 1 K.B. oat peal, it was held 
thas the conviction had not been properly On ena L.J. 
renarked on the difficulty of receiving the oe, as corroboration ( [1014] 
8 K.B. 1228). 

31 [1M8] K.B. 587, 504. J. at first instance rejected the conviction 
as res inter altos acta ([1%8] 1 K.B. 27, 29). g 

23 In Gibson v. McCarty (1786) Cas.temp.Hard. 811. 
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result. In the first place, the question of conclusiveness and that of 
admissibility have often been taken together, with the result that, 
even though the two questions are not necessarily confused,* the 
court has concentrated upon the question of conclusiveness, and, 
after answering that question in the negative, has then almost 
casually expressed (or perhaps no more than implied) some rule as 
to admissibiity.“ In the second place, many of the earlier decisions 
appear to depend upon a consideration of the relative standing of 
the different types of court involved. Thus, an ecclesiastical court 
could be bound by a conviction of felony,™ though, after initial 
support had been given to this rule of conclusiveness,”* the ecclesi- 
astical courts modified it to one of admissibility,?” and the matri- 
monial court eventually refused even to admit such evidence.” 
In the third place, many of the cases are expressly founded on rules 
of evidence now extinct, with the result that it is almost impossible 
to determine the extent, if any, to which the court was willing to 
subscribe to other reasons which would still be valid today. The 
point is remarked upon by Parke B. in Blakemore v. Glamorgan- 
shire Canal Co.**: “ There are dicta of very learned judges at Nisi 
Prius, in cases in which, when they are very properly rejecting 
records which are inadmissible, on the principle of res inter alios 
acta, they assign one reason which exists in the particular case, 
instead of relying on the general rule.” Such cases raise the ques- 
tion whether the principle stated by Parke B. is the general rule. 
An instance of this type of difficulty is seen in the decisions which 
appear to depend upon the former rule that a party could not give 
evidence, so that, where a conviction has been obtained by a party’s 
evidence, that conviction could not be adduced in support of his 
case in the civil proceedings, “‘ for what cannot be evidence directly, 


23 


That they have occasionally been confused is seen in Sir John Niooll’s oom- 
ment in Wilisnson v. Gordon (1824) 2 Addams 152, 160, to the effect that, 
when Gilbert in his Law of EBoidence states thas e conviction of bigamy 
of a deceased ‘‘ cannot be given in evidence’’ on his second wife's claim 
to dower, he means '‘ conclusively given." 

Petrie v. Nuttall (1856) 11 Ex. 560; cf. Hart v. M'’Namara (1817) 4 Price 
154, n. 4; Helsham v. Blackwood ti 0O.B. 111. A modern instance 
18 to be found in the judgment of Lord Alverstone O.J. in Taylor v. Wilson 
(1911) 106 L.T. 44. Wigmore, Evidence, s. 16Tla, remarks that the distino- 
tion between admissibihty and estoppel is one that is ‘‘not commonly 
emphasised nor readily ti í 

As in proceedings for the deprivation of a parson: Searle's case. But in 
a claim for dower s conviction of bigamy would not be binding, for the 
question whether a marriage is lawful is for the ecclewiastical courta ‘' and 
is not decided at common law'’: Gilbert, Hvidenos (6th ed.), p. 28. 
Boyle’s Case (1688) 8 Mod. 164, Comb. 72. Such decisions are possibly the 
reason for the statement in Buler's N.P. (7th ed.), p. 245, that a con- 
viction is conclusive. 


3T Sir George Bromloy’s Case (1703); Wilkinson v. Gordon (supra, n. 28). 


Marsh v. Marsh (1858) 98 LJ. (P. & M.) 30. In modern domestic and 
other statutory bodies exercising judicial and quasi-judicial functions, the 
admissibility and effect of a conviction will depend upon the statutory pro- 
visions relating to the tribunal, and, ibly, in turn, upon the rules of 

ure laid down for or by the banal: sco G. M. 0. Vv. Spackman 
1948] A.O. 627. 29 (1885) 2 Cr.M. & R. 188. 
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cannot be made evidence by such circuity.’”’*° Doubt was cast 
upon the conclusion that this rule of evidence was the real reason 
for rejecting records of conviction ** and eventually in Hollington 
v. Hewthorn (supra) it is denounced as a minor factor. Further 
instances of the rules of evidence operating as factors contributing 
to the indeterminancy of rationes decidendi are seen where a party 
seeks to use a conviction for a particular purpose,?? or where the 
question debated is whether a conviction may be used as corrobora- 
tion.” Finally, there are cases in which procedural errors * or 
failures of proof ** or limitations imposed by statute °* render the 
decision inconclusive on the question of admissibility. 

When these ““ problem cases °” are removed, what support is 
there for the proposition in Hollington v. Hewthorn (supra) that 
exclusion of convictions rests on authority? There is 
authority to the contrary. Thus, in Lady Ivy’s Trial >" it is said 
that a conviction for procuring perjury is evidence of the sored 
of the deed forged. In Blakemore v. Glamorganshire Canal Co.?* 
former verdict is used in civil proceedings. Other ae 
century ‘cases are reported, but may be explained on particular 
grounds as above.’* The strongest authority to the contrary is the 
decision of Evans P. in Re Crippen ® that ‘‘ where the convicted 
felon . . . brings any civil proceedings to establish claims, or to 


8° Gilbert, Law of Hotdence, citing 2 Bid. 825. a a N 
Victions are excluded proceed upon this ground (6.g., Gtbsom v. MoCarty 
(1786) Cas.temp.Hard. 811; R. v. Horton (1817) 4 Price 150), and on 
this ground alone (e.g., Burden v. Browning (1809) 1 Taunt. = Smith 
v. Remmens (1807) 1 Camp. 9; Hathaway v. Barrow (1807) 1 151), 
2 implication that where the conviction was obtained by per ee 
ence it is admissib ere it wes obtained partly s 
partly by other evidence, though Gilbert rejects. it y, Py ho parya a 
accepted in Davis v. Nest (1 6 O. & P. 167, 178, on the that 
“if it were rejected ‘‘ the plaintiff would only have to make a efendant of 
cede oe ee and: than he would 
exclude the defence.’ 

#1 Even Gilbert says it is to be taken ' ec ae ae 

3a Baton v. Swansea Waterworks Co. (1851) 17 Q.B. 267. are is noe always 
clear whether a decision on ‘* admiambility jor a purpose " may be regarded 
as a decision on the question of general admismbil: 

33 As in Mash v. Darley Pare 1986 (supra, n. 20). 

74 Helsham v. Blackwood (1851) 11 C.B. 111; Leyman v. Latimer (1878) L.R. 
8 Hx.Div. 852; Mash v. Darley T1914] 8 KB. 1228. 

33 Thomas V. Russell (1854) 9 Hx. 764. 

3¢ As under the Army Act. Re Crippen [1911] P. 108 hes been said to be 
es eae he ag er A 
sed quacre (vide infre, n. 

37 Mossam v. Ioy (1684) 10 ete 555, 627. 

38 (1885) 2 Cr.M. & R. 188. 

3» In Davis v. Nest (n. 90) the case arose out of forfeiture proceedings and 
Goo Gat Thess excluding a party's evidence. Helsham v. Blackwood 


NaN oe Ae eb eng gr rd arg A i 

atter there is a dictum of Pollock C.B. to that effect. In Eaton v. 

eee Waterworks Co. (n. 82) the conviction was admitted, but for the 

sole purpose of lr penn as fact that the convicted person must have 
i not to perform the penalised act as of right. 
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enforce rights, which result to the felon . . . from his own crime, 
the conviction is admissible in evidence, not merely as proof of the 
conviction, but also as presumptive proof of the commission of the 
crime.” The learned president thereupon held that a murderer’s 
conviction of the murder of his wife was a special circumstance *! 
justifying him in refusing to allow the murderer’s executrix to act as 
administratrix of the estate of the murdered person. It is sug- 
gested in Hollington v. Hewthorn (supra) that ‘‘ the only pomt 
that was actually decided was that the fact that the husband was a 
convicted felon was a sufficient special circumstance,’® but this 
cannot be so, for the fact that he was a convicted felon is material 
only provided it was his wife whom he murdered,“ so that if the 
conviction had been inadmissible,the President could have had no 
“ special circumstance °’ on which to exercise his discretion. It 
must now be said, however, that although Re Crippen correctly 
decides that the conviction is conclusive as to the husband’s status 
as a felon, the view there expressed that the conviction can be used 
to prove that he was a felon who murdered his wife has been over- 
ruled by Hollington v. Hewthorn, in which it is stated that Re 
Crippen and the two later cases in which it was followed in the 
Divorce Court,“ ‘go beyond and are contrary to the authorities 
and ought not to be followed in the future ” (at p. 601). The 
authority in favour of the conclusion ultimately reached in the 
Court of Appeal stretches back at least to a dictum of Holt C.J. in 
R. v. Whiting “ and to the decision in R. v. Warden of the Fleet + 
supported by that in Gibson v. McCarty.** Other authorities in 
the nineteenth century were based on one or more of the particular 
reasons set out above. In addition, two dicta were frequently 
cited: that of Blackburn J. in the House of Lords in Castnique v. 
Imrie “" and that of Bramwell L.J. in the Court of Appeal in Leyman 
v. Latimer.*® A decision in the Chancery Court of Lancaster *° in 


41 Within s. 3 of the Court of Probate Aot, 1857. 

42 See Dr. Goodhart’s note in 59 L.Q.R. 299-800. 

A an Partington d Atkinson [1925] P. Bi andl ii O'Toole v. 
) 


O'Toole 42 T.L.B. 245. In Hollington v. Hewthorn (supra) Goddard 

L.J. su that ‘‘ Hill J. obviously had considerable doubt on the matter,’ 

but J.'s doubts appear to be solely on the er that Partington's 
Evi 


rng was ‘‘difficalt to reconmle with a passage from Stephen" ( 
Art. 42): but he resolved those doubts against Stephen. 

(1898) 1 Salk. 280. 

(1698) 12 Mod. 887; Holt K.B. 188. 

CEN Cas. temp. Hard. 811. It is of note that counsel arguing for the 
e conviction in EE ts v. Hewthorn (supra) could say 

no more a these cases than that od. 1s not e book of any authority 

(see 1 Doug. 79, 88) and that Gibson v. McOarty had not been considered 

in the books. 

47 (1870) L.R. 4 H.L. 414, 484. i F 

«a (1878) LR. 8 Ex.D. 852.. In Re Ori (sxpra) Evans P. ‘‘ ventured to 

doubt whether the euthorities suppo Lord Bramwell’s proposition:’’ 
49 a v. Kyffin- -Taylor [1899] W.N., p. 141, rejecting, 'ʻin an action against 
ATE the daly a certificate of the legatee's conviction of the 

e 


ag 


288 THE MODERN LAW REVIEW Vow 18 


1899 concluded the authorities prior to Hollington v. Hewthorn, in 
which in 1948 the Court of Appeal, decisively rejecting all authority 
to the contrary, roundly declared that in such circumstances a 
conviction is “ rightly rejected.” 

It will be remembered that: this conclusion was stated to be 
reached not only on authority, but also on principle. It is, there- 
fore, proposed to examine the reasons which have been advanced 
for the rejection of criminal judgments in civil proceedings. Some 
seven reasons appear to have been advanced. 

(1) As shown above, many early cases are stated to be decided 
upon the principle that an admission of evidence of a conviction 
would circumvent the rule excludmg the party’s testimony. 
Indeed, counsel for the plaintiff in Hollington v. Hewthorn (supra) 
suggested that all rejections of convictions could be attributed to 
this one cause, but the court preferred the view that such decisions 
merely assigned this one reason, as it was to hand, instead of rely- 
ing on a more general principle, which was none the less implied.”° 

(2) It is sometimes said that such evidence must be rejected as 
hearsay, in that the jJudge’s or jury’s conclusions are based upon | 
the testimony at the trial, so that they would be prevented from 
testifying in the civil proceedings because of their lack of personal 
knowledge. If this be so,*? it is no answer to this objection to say, 
as Wigmore does,** that the hearsay rule is ‘“‘no more than could 
be urged against the inquisitions already used at common law.”’ 

(8) The reason perhaps most frequently heard is that contained - 
in the maxim res inter alios acta alteri nocere non debet. The 
parties are different because the Crown is the prosecutor in the 
criminal proceedings. Formerly, the record operated as between 
the parties only, because it wag itself a mode of proof; and this 
principle remained notwithstanding the change to the doctrine that 
judgments operated on the principle that theré ought to be an end 
to litigation, and it was taken over from cases of estoppel to cases 
of admissibility. The ground upon which the maxim is applied is 
simply one of hardship **—that a judgment should not affect one 
who could not appear, defend his case, cross-examine his opponents 
witnesses, appeal if defeated or (formerly) attaint the jury. But 
though this might explain why a conviction should not be conclusive, 
it is not a reason against admissibility. . It has, moreover, been 
argued that the plea of hardship has been over-stressed, in that the 
other party frequently had an opportunity of being in court during 


se Reliance was placed on the dictum of Parke B. in :pinelenees v. Glamorgen- 
shire Canal Co. (n. 20): seo Smith's Leading Cases (ii, 668). 

51 Tt is so et pe a 195, but is 
denied in Evidence in which the learned editor rejects hearsay as 
a reason, on the ground that, ıf it were, the judge would be able to pro- 
nounce and prove his judgment. 

52 Heidenos, s. 1671s. 

53 Bee the ra eae of De Grey C.J. in the Duchess of Kingston's Case (1776) 
20 How 
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the criminal proceedings, and, in any event, this reason never pre- 
vents the use of a hearsay official report which is otherwise admis- 
sible.** There are, however, innumerable dicta accepting the 
reason.** It was accepted by Hilbery J. at first instance, in Holling- 
ton v. Hewthorn (supra), but the Court of Appeal remarked that 
it 1s difficult for a layman to understand this when the alios means 
the Crown and the Crown is only the nominal prosecutor. That the 
Crown may be only ‘* technically and nominally ”? the prosecutor 
was remarked on by Sir John Nicoll in 1824 °* and, indeed, where 
the private prosecutor is a party to the civil proceedings, the parties 
may be virtually the same in the two cases. Yet the common lew 
has tended to emphasise the fact that the private prosecutor is not 
a party to the prosecution *’ and has moreover been ready to 
accept a duality of status or capacity as conferring on one and the 
same man two separate personalities, so that a judgment against 
him in one capacity will not estop him if he sues in another 
capacity.” If, however, the Crown were successfully to prosecute 
for the dangerous driving of a vehicle which had collided with a 
public vehicle, injuring a Crown servant, and this prosecution were 
followed by an action brought against the convicted driver by the 
Crown for damages for the injury to its servant, the conviction 
would not be res inter alios acta in the civil proceedings, unless the 
Crown were regarded as proceeding in two separate capacities con- 
ferring on it separate legal personalities.** 

(4) Lack of mutuality is a reason (for rejecting a conviction) 
which was much relied on in the past. It is derived from the 
doctrine of estoppel and is attributable to the fact that the record 
bound only the parties, because it was originally a mode of proof. 
It arises also from the fact that the parties in the two p 
are not identical and it may thus be regarded as a branch of the 


54 Wigner, Hvidence, s. 1671s. 
5s See, 6.9., H ard v. Granthem, cited in Gibson v. McCarty (1786) Cas. 
Hart v. M'Namara (1817) 4 Price 154, n. 4; Blakemore 
vV. a i Canal Co. (n. 2%), above, where Parke B. declared this 
to be pee rule ''; of. eae Latimer (1878) L.R. 8 Ex.D. 
852; B uichings (1881) 6 Q.B.D. aoe 
s In Wilkinson v. re TEP , 
57 For example, he has always a competent witness, as the proceedings were 
not his 


58 Soe Re atent [1805] 1 Oh. 687; Marginson v. Blackburn k 
Council rig r 2 K.B. 426. Conversely, an esto may operate on 
that two *' persons ” are identi as one: for example, an Exchequer 
ə condemnation on the prosecution of the King estopped in proceedings for 
a penalty b E Dy the: arses Generali on on the ground (inter alia) thet 
the King and Attorney-General were for this purpose one. ~ 
lie question does not appear to have ansen in the English courts. It 
in Metters v. Brown (1868) 1 H. & O. 686, that ‘‘ whenever a 
= sues, aor n his pa right, but in the nght of another, he must 
or urpoes of esto e deemed s stranger ”’ at it would be necessary 
for i cae in mg i thetical case stated sibs, to take this one 
farther end akow thet in pursuing the one ' ‘nght" the Crown is to be d 
a stranger to the Crown porruing another “‘right.’’ It may be remarked 
thet otherwise the conviction would at most be admissible, not conclusive. 
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yule that for an estoppel the parties must be the same.* But the 
‘lack of mutuality arises primarily from the fact that acquittals are 
inadmissible, for the double reason that the acquittal ascertains no 
fact, and (since an acquittal may result from a failure of the prose- 
cution to prove the crime beyond reasonable doubt) the acquittal 
is no argument that the fact was not true. Thus in the later civil 
proceedings it is theoretically possible to find against the accused 
person without finding that the jury in the criminal proceedings 
were wrong.'! Lack of mutuality was relied on in cases as far apart 
as 1698 and 1907,** but it has recently been suggested | that this 
` argument is ‘“‘ not very convincing.” There would in fact seem to 
be no reason why the parties should be placed on the same footing, 
where one hag been convicted, for the person convicted has “‘ had 
bis day in court”? and has lost the case in circumstances most 
favourable to himself.“ Gilbert, however, would prevent the other 
party from giving the judgment in evidence on the ground of pre- 
judice, for ‘‘ the letting in of pre-judgments supposes that the cause 
has already been decided, and that it is not tried and debated as 
new matter, but as the effect of some litigiousness in defendant.”’ 

(5) A reason frequently remarked on is that civil and: criminal 
trials are different. The purposes, the object, the issues, the pro- 
cedure and the rules of evidence all differ. In particular, the defen- 
dant cannot be made to testify in criminal proceedings and no 
inference can automatically be drawn from his failure to do so, 
whereas in a civil case his opponent may use him as a witness. 
And there is the difference in the two standards of proof. But it 
may be remarked that mere differences in the two procedures are 
not necessarily relevant differences, and the two mentioned above 
are, in any event, in favour of the person convicted and should, 
therefore, be adduced as reasons for admitting the conviction. It 
has been suggested that reasons based upon these distinctions are 
‘* weak and outdated ” by reason of the disappearance of many of 
the substantial distinctions between the two proceedings, by mere 
lapse of time. 

(6) The reason relied on in “Hollington v. Hewthorn (supra) is 
that the conviction is irrelevant, as opinion. The opinion of the 
criminal court is legally irrelevant, as it is of no more importance 
than the opinion of a bystander upon the question of whether either 


#0 Bee counsel in R. v. Fontaine Moreau (1848) 11 Q.B. 1028. 

*1 In O'Donnell v. Hegarty [1941] LR. 588 a person uitted on a 
of unlawful carnal knowledge of a girl within Sal not rely on that 

~- acquittal in afilistion prooedmga ansing out of ihe same al inter- 
course. Ib was pointed out by Black J. that the soquittal proved nothing, 
since, 6.g., the jury might have acquitted on the ground that they rejected 

_. the evidence relating to the girl's age. 

*2 In R. v. Warden of the Fleet (1608) 12 Mod. 887 and by Farwell J. ın 
Caine v. Palace Shipping Co. [1907] 1 K.B. 670, 688. 

$3 By Professor Hinton, loc. œt., n. 51, above. 

H fee Wigmore, Evidence, Vol. V, p. 601. 
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side is to blame. It has been stated by Wigmore * that the opinion 
rule is “‘ not intrinsically applicable here,’’ though no reason is given 
in support of this statement; but it may be remarked that logical 
relevance is not necessarily a final test in the law of evidence.** 
But the rejection of a conviction in civil proceedings as mere opinion 
is not without earlier authority.*’ 

(7) In addition to the above principles, there are certain practical 
grounds on which, it has been said, convictions are to be rejected. 
In the first place, the court trying the civil case can get no guidance 
from the criminal case without re-trying the criminal case.** 
Looked at from another angle, this is to say that the jury are being 
given an impossible task, since they have no way of determining 
the value of a conviction: they must either blindly accept or ignore 
it.** A further practical reason advanced for ignoring the convic- 
tion is that its admission ‘‘ might induce a superficial or scant pro- 
ferring of evidence in the present case.” ™ This reason must remain 
somewhat speculative and it might equally be argued that, were 
convictions admissible, more care would be taken in criminal pro- 
ceedings, so that it could no longer be argued ™ that convictions 
should be inadmissible because criminal proceedings may be allowed 
to go by default. 

The question remains whether the rule rejecting convictions 
applies in all types of civil proceedings no matter who the parties or 
what the subject-matter. Sir John Nicoll "* distinguished between 
a personal suit founded immediately on the offence and “a civil 
cause upon a mere question of property.” Evans P.” was prepared 
to distinguish, if necessary, between proceedings in which the con- 
victed person was a party pursuing the fruits of his crime and other 
proceedings. It is submitted, however, that this distinction is 
questionable and that the opinion of Dr. Goodhart ™ is to be pre- 
ferred, that “‘it cannot matter that the convicted person is or is 
not one of the parties to the suit.” Dr. Goodhart has himself sug- 
gested a ground upon which judgments might be classified, viz., 
those in which the decision is based upon the evidence of the parties 
(and which do not necessarily purport to establish the truth) and 


ss Evidences, s. 167la. 

es For example, where ù a party’s character is nob in issue, proof of his con- 
viction may be excluded as a matter of ‘age Rta though ‘i relevant. 

*7 For example, Lord Denman C.J. in R. Moreau (1848) 11 Q.B. 
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13 In Wilkinson v. Gordon (1824) 92 Addams 152. 

13 In Re Crippen 11] P. 108. The distinction is accepted in Halsbury's 
Laws of Eng pear PA); xi, 686, n. (a), and the same view was 
taken in the American courts in Waliher v. News Syndicate Oo. (see 50 
Col.L.R. 529). 

T4 42 L.Q.E. 145; this opinion finds support in 60 Col.L.R. 529. 
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those in which the State has an interest and the decision is not con- 
fined to evidence given by the parties (in which case we ought to 
assume that they eatablish the truth). In Hollington v. Hewthorn, 
however, the court regarded this distinction as “debatable” and one 
which would, in any event, require legislation. Prima facie, there- 
fore, the rule enunciated in Hollington v. Hewthorn applies equally 
whether a plaintiff or defendant is relying on a conviction or acquit- 
tal and whether the plaintiff or defendant wes the accused or no. 

It remains briefly to note the reasons which have been advanced 
against the inadmissibility of convictions, which reasons have now 
been rejected by the English courts. They are injustice, incon- 
venience and illogicality. In the first place it was pointed out by 
counsel in- Hollington v. Hewthorn that the rejection of the con- 
viction might lead to injustice by virtue of the fact that, since the 
victim of a felony cannot proceed civilly until the felon has been 
prosecuted, a person thus delayed might be injured unless he could 
rely on the conviction, in that his principal witness might have died 
during the period which was one of forced inactivity on the part of 
the injured party, so far as civil litigation was concerned.” The 
inconvenience of the present rule was admitted by Goddard L.J. in 
Hollington v. Hewthorn. More recently, in Garnill v. Rowland,’ 
Tord Goddard C.J. has remarked upon the inconvenience which 
arises where a person is charged with driving a motor vehicle without 
insurance ‘‘ cover,’ for the case has to be decided in the absence 
of the persons most concerned—the insurers. For this reason, the 
court gave its blessing to the extra-legal procedure by which the 
police, before prosecuting, inquire of the insurers whether they 
regard themselves to be “‘ on risk.” The illogicality of the present 
rule may be seen in two agpects. First, there are many investiga- 
tory processes whose stature is not that of the criminal courts yet 
whose conclusions are admissible. And, secondly, there is the 
“ practical ” illogicality, stressed by Dr. Goodhart,’’ that what is 
barred at the front is let in at the back door; for if the party gives 
evidence the conviction can at once be admitted, under the Criminal 
Procedure Act, 1865, in which case the jury will undoubtedly treat 
it as evidence of guilt.”* 


75 It is sometimes forther said that the ieee a es it permits the 
wrongdoer to profit from his own wrong. This, ever, begs the question. 
Thus, where it was argued thet an assured who set fire to his own house 
should not recorer, the court replied: ‘' We quite agree. But the fact that 
the assured did set the fire cannot be sasumed: if must be proved; and 
that proof must be of such form and character as the rules of evidence 
require '’: Gtrard v. Vermont, eto., Co. (1981) 108 Vt. 883. Moreover, 
there is the posmbility of injustice on the other side, for where an owner 
of a vehicle, who was not the driver at the time of the collision, is joined 
ae à defendant in & civil action arising ont of the collision, the introduction 
of the driver's conviction might be said to prejudice him unfairly. 

re [1958] 1 W.L.B. 880. 

Tr 59 D.Q.E. 801. 

_ 78 Of. the complaint of Holt O.J. in R. v. Whiting (10608) 1 Salk. 289, that 
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It is not, perhaps, surprising that suggestions have been made 
that the strict standard of exclusion established in the English 
courts ig open to criticism; and it has been stated that the trends 
in America have been towards a relaxation of this strict standard.’® 
A recent Scottish critic *° of the English rule has suggested that there 
is no reason why the victim of a traffic or industrial accident should 
not be made a party to criminal proceedings arising thereout, so 
that civil liabilities and damages might be assessed in those pro- 

ings. In England, however, Hollington v. Hewthorn stands 
where it did, unless a (perhaps unguarded) statement in Carnill v. 
Rowland " may eventually be taken to modify the position. There, 
it was.stated that if a criminal court *‘ gives a decision on the con- 
struction of the policy (of insurance) . . . that decision may have 
some persuasive effect.” This is equivocal, in that it may mean 
some persuasive effect upon the insurers when they are debating 
whether to pay, or on the assured when he is debating whether to 

im, or it May Mean gome persuasive effect when the claim is 
made and resisted and is before a court. Possibly, the first of these 
alternatives was intended, in that the words italicised above are 
followed by the statement that the decision “‘ is in no way binding 
between the insurance company and the assured.’’** But if the 
Bench, whose constant complaint is that of overwork, ever deter- 
mine to modify the present strict standard of exclusion, with its 
inevitable repetitious proceedings and occasional injustice, a 
theoretical ground for the acceptance of convictions as evidence in 
civil proceedings is, as Dr. Goodhart has pointed out,” ready at 
hand: it is omnia PEGE MENNENEMT rite esse acta.** 
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THE AMERICAN ANTITRUST LAWS 


Wuen the U.S. Congress passed its first ‘‘ antitrust ” law—the 
Sherman Act—in 1890, American business became subject to a 
governmentally enforced policy of competition. Sixty-five years 
later, that Act is still the central core of American economic 
philosophy. No major political party would think of attacking it 
directly. Protection of competition is the accepted policy. If 
exceptions are to be made, the burden of proof is on those who 
would make them. Indeed, exceptions are rarely called excep- 
tions unless their nature is clear. They usually travel under the 
happier labels of “‘ fair competition,” ‘‘ rational competition,” 
and the lke. 

Exceptions have certainly been made. Many industries are 
regulated as monopolies or near monopolies; wages may be. set 
by collective bargaining; farm prices receive governmental support; 
and resale price maintenance is broadly permitted im the field of 
distribution. 

Nevertheless, despite exceptions, uneven enforcement, and 
‘wavering judicial attitudes, the antitrust laws have played a 
strong and pervasive role in the development of the American 
economy. 

I shall try here to give in broad outline what that role has been, 

summarising what the antitrust laws are, what effects they have 
wrought, and what unresolved problems and issues of policy are 
particularly important to their future course. I should state, as a 
note of caution, that I have omitted many qualifications and 
refinements of the subject, possibly some important ones; and that 
many of the conclusions being matters of opinion, the opinions 
expressed are my own. 


z I—Tue Antitaust Laws 
Introduction 


The basic premise of the American antitrust laws is that proper 
allocation of economic resources, efficiency, high quality, low 
prices, and new developments will best be promoted by the more 
or leas automatic mechanism of competitive markets. Regulation 
of economic activity is not to be left in private hands, even though 
at times private regulation might seem to be consistent with the 
public interest. Hence the law is directed against any substantial 
interference with the free play of competitive pressures, not merely 
against interference which produces bad results. 

Limitations on competition may be due to specific actions— 
agreements among competitors, predatory tactics, and restrictive 
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practices in general. They may also be inherent in the structure of 
a market itself, as when one firm or a small group of firms is so 
dominant as to have extensive control over price, output, and 
entry of new firms. The antitrust laws are designed to deal with 
both conditions—restraints and undue market power. 

The Sherman Act condemns restraint of trade and monopolisa- 
tion in extremely broad terms. Section 1 of the Act makes illegal 
“ every contract, combination ... or conspiracy im restraint of 
trade or commerce among the several States, or with foreign 
nations.” Section 2 makes it illegal for any person or corporation 
to ‘í monopolise, attempt to monopolise, or combine or conspire 
. . . to monopolise any part of the trade or commerce among the 
several States, or with foreign nations.” Violations are punishable 
by criminal proceedings, or the Government may proceed in a 
civil suit and obtain broad equitable relief appropriate to the 
violation.’ 

Of course, the term “every” in section 1 does not really 
mean ‘‘ every.” In the landmark Standard Ou case of 1911, which 
blocked out the basic interpretations of the Sherman Act, the 
Supreme Court held that the Act proscribed only undue limitations 
on competitive conditions, and that the “‘ rule of reason’’ would 
be apphed in determining whether or not a particular restraint or 
degree of market power was within the scope of the Act.” How- 
ever, “reason ’’ is applied only within carefully defined limits. 
The rule may not be used as a performance test to separate good 
actors from bad, or benign monopolies from predatory ones. 
Instead, it means merely that a court will assess the nature and 
effect of a restraint or of market power in orcer to determine 
whether it is in fact an undue limitation on such critical competitive 
decisions as price, output, and entry. 


Restraint of Trade under the Sherman Act 

The law on restraints of trade has become reasonably clear and 
well-defined. Certain kinds of restraint so manifestly interfere with 
key market decisions that they are conclusively presumed to be 
illegal. Except for resale price maintenance agreements, which are 
protected by other legislation to be discussed below, price-fixing 
agreements are simply illegal per se. No inquiry into the nature of 
the conditions which produced the agreement, or into the reason- 
ableness of the prices fixed, will be permitted. 
° Where the agreement is not a price-fixing agreement on its 
face, considerable inquiry may be necessary to determine whether 


1 In addition, any private person injured by a violation of the Sherman Act, 
or of other antitrust laws, may sue for and recover treble damages. Such 
pervate actions were of relatively minor consequence for many years, but 
in the pest decade they have become more frequent, more successful (with 
some recoveries in excess of $1,000,000), and a risk seriously to be reckoned 
with by P vo violators. 

2 Stenda Oo. of New Jersey v. United States (1911) 921 U.S. 1. 
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or not a substantial impact on price is intended or will result. But 
once such an impact is found, subtle forms of tampering with price 
will be condemned with the rest. In one case,” the Supreme Court 
struck down as price-fixing a plan whereby large integrated 
petroleum companies, whose wholesale sales of their own gasoline 
were largely on a contract basis, made daily purchases of 
‘c distress ” gasoline from independent refiners, who sold largely 
on the “‘ spot’? market. The purchase of ‘°° distress ” gasoline 
prevented it from being dumped on the “ spot ”?” market and from 
depressing not only the market prices on spot sales but also the 


contract prices on the large companies’ own sales, since the con- . 


tract prices were usually tied to the “‘ spot ’’ market prices. Thus, 
said the court, the purpose and effect of the plan was to put a 
floor under price, and this could not be done: 


z Any combination which tampers with price structure is 
engaged in an unlawful activity. Even though the members 
of the price-fixing group were in no position to control the 
market, to the extent that they raised, lowered, or stabilised 
prices they would be directly interfering with the free play of 
market forces. The Act places all such schemes beyond the 
pale and protects that vital part of our economy against any 
degree of interference. Congress has not left with us the 
determination of whether or not particular price-fixing schemes 
are wise or unwise, healthy or destructive. It has not per- 
mitted the age-old cry of ruinous competition and competitive 
evils to be a defence to price-fixing conspiracies.’ 

Starting from this premise, the courts have frequently condemned 
concerted trade association activities affecting price. ‘Trade 
associations do have leeway. They perform some useful functions 
which have no necessary antitrust significance. As clearing-houses 
for technical information, general market data, and the like, they 
may well benefit the smaller firms in an industry and improve, 
rather than worsen, the industry’s competitive performance. How- 
ever, any such organised vehicles for intercommunication can 
readily be utilised for less estimable purposes, and American courts 
have by and large been prone to view with deep suspicion any 
activities likely to affect price. They have often struck down the 
concerted adoption of, and adherence to, such formulatory price 
policies as ‘* basing point” and “‘xone price” systems. They 
have also criticised “‘ open price’ systems, in which all sellers 


agree not to make any sales at other than their published prices.’ 


The courts have usually recognised that in realhfe markets, par- 
ticularly where sellers are few, much of what competition there is 
depends on uncertainty as to what competing sellers are doing or 
will do, and that “ open price ” and systematic price policies may 
be used to repress price competition by eliminating uncertainty. 


3 United States v. Socony-Vacwwm Ot! Co. (1940) 810 U.S. 150. - 
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The ‘ conclusive presumption ** of illegality applied to price- 
fixing has also been attached, or clearly would be attached, to 
market-sharing agreements and group boycotts. Market-sharing is 
but an ill-concealed device for eliminating price and other forms of 
competition. Similarly, group boycotts against competing pro- 
ducts, against ‘‘ price cutters,’ or against non-co-operating 
distributors, obviously interfere with `the workings of the 
competitive process. ~ 

As for other restraints of less certain nature or effect, the law 
cannot be quickly summarised and IJ shall not try to cover it fully. 
Instead I shall discuss briefly certain practices dealt with specifi- 
cally by the Clayton Act, which was passed in 1914 as a supplement 
to the Sherman Act; the Robinson-Patman Act of 1986, passed as 
an amendment of the Clayton Act; and the Miller-Tydings and 
McGuire Acts, dealing with resale price maintenance. 


Restraint of Trade under Other Statutes 


One of the purposes of the Clayton Act was to impose more 
severe limitations than those of section 1 of the Sherman Act on 
certain practices which the Congress thought were inconsistent with 
competition in their character, or particularly dangerous to it in 
their cumulative effect. With regard to these practices, the test of 
illegality is not whether they presently constitute an undue 
restraint of trade or monopolisation—the Sherman Act test—but 
whether their present or future effects ‘‘ may be to substantially 
lessen competition or to tend to create a monopoly in any line of 
commerce.”’ 

-Section 8 of the Act subjects to this test any lease, sale or con- 
tract of sale of goods, whether patented or unpatented, on. the 
condition or understanding that the lessee or purchaser shall not 
use or deal in the goods of competitors of the lessor or seller. The 
business practices covered include what are commonly known as 
tying arrangements, requirements contracts, and exclusive dealing 
agreements (the distributor agreeing not to carry the products of 
the seller’s competitors). 

Though the statutory test of illegality is the same as to all, the 
Supreme Court has given somewhat different treatment to tying 
clauses on the one hand, and requirements and exclusive dealing 
contracts on the other. Tying clauses are illegal whenever the seller 
ehas a dominant position in the market for the tying product, or 
whenever a substantial dollar amount of commerce in the tied _ 
product is involved. For all practical purposes, this means that 
tying clauses are illegal per se. Tying clauses would hardly be 
employed unless the seller had sufficient leverage on one product 
to make the buyer take both. “Usually the tying product is covered 
by a patent, which itself is a “ monopoly ” and is at least prima 
facie proof of dominance. Moreover, most tying clauses are used in 
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situations where a substantial dollar amount of commerce in the 
tied product is involved. 

The test applied to other exclusive arrangements is not quite so 
stringent. Requirements or exclusive dealing contracts are illegal 
whenever they “‘ foreclose competition ” in a ‘* substantial share of 
the line of commerce affected.” This test is more liberal than the 
tying clause test in two respects. First, a substantial dollar amount 
of commerce may be involved in a particular case but not a sub- 
stantial share of the line of commerce—or the market—affected. 
Second, although the Supreme Court opinion which announced the 
test can be otherwise interpreted, it is probably open to defendants 
to show that the exclusive arrangements do not in fact “‘ foreclose ”” 
competition from the segment of the market involved.‘ Thus, it 
might be shown as to requirements contracts that their duration is 
no longer than what is appropriate to the needs of the trade, and 
that in fact buyers can readily shift to other sellers at the end of 
the contract period. As for exclusive dealing contracts, it might be 
shown that the exclusive dealers occupy no peculiarly strategic 
position vis-d-vis the consuming market, and that competing sellers 
can readily secure or establish other dealerships with equal access 
to ultimate consumers. Presumably, however, it would be more 
difficult for a powerful seller—larger than his competitors—to make 
this defence. 

A second specific practice dealt with by the Clayton Act, and 
also by the Robinson-Patman Act, is price discrimination. Here 
Congressional action reflects the history of two different periods of 
significantly different character. The original section 2 of the 
Clayton Act was primarily intended to prevent the kind of price 
discrimination which had frequently characterised the growth of 
large companies in the late 1800s and early 19008, whereby they cut 
prices to rmnously low levels in successive local markets in order 
to drive out small competitors, raising the prices once monopoly 
had been achieved. The primary purpose, in short, was to prevent 
impairing competition among sellers. Section 2 made it unlawful 
to discriminate in price where the effect might be to substantially 
lessen competition or tend to create a monopoly in any line of 
commerce; except that the prohibition did not apply to discrimina- 
tion on account of differences in grade, quality or quantity, or to 
differences which made only due allowance for differences in cost, 
or to differences made in good faith to meet competition. 

In passing the Robinson-Patman amendments, Congress had a 
quite different purpose in mind, namely, to limit the effects of 
price discrimination on competition among distributors of the goods 
sold by manufacturers who discriminated. The great depression 
and the growth of the large integrated distributors—such as chain 
stores—had contributed heavily to the mortality of small retail 


4 Standard Oil Co. of California v. United States, 887 U.S. 298 (1049). 
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outlets and intermediate independent distributors like jobbers and 
wholesalers. These large distributors had been successful in 
extracting substantial price concessions from sellers. It was feared, 
although not necessarily proved, that such price concessions made 
too heavy a contribution to the growth of the large distributors. 
Thus the law on price discrimination was tightened up in several 

. Price discrimination was made unlawful not only where 
it might have a tendency to harm competition generally (which 
cannot easily be demonstrated in the distribution fleld even though 
some small outlets may be eliminated) but also where the effect 
may be to injure the disfavoured buyer (an effect implicit in the 
higher price charged). The good faith defence—meeting the low 
price of a competitor—was restricted; the defendant must show in 
each instance that he had no reason to believe the competing price 
he was meeting was itself an unlawfully discriminatory price by the 
competing seller. All quantity discounts must be justified by cost 
differences. Finally, brokerage payments, or allowances in lieu of 
brokerage, to buyers who dealt directly with the seller rather than 
through brokers, were made absolutely illegal. 

It would serve no good purpose here to attempt even to outline 
the refinements of Robinson-Patman Act law. The literature is 
vast and exasperatingly complex. Suffice it to say that explicitly, 
as with the anti-brokerage clause, or practically, as with the 
difficulty of proving that price differences are justified, the Act 
reflects a policy which may often depart substantially from the 
main thrust of the antitrust laws. Protection of a certain class of 
competitors may yield different results from protection of the 
competitive process generally, particularly where the protected class 
is threatened by more efficient techniques. Encouragement of a 
“ one-price ’’ policy, the insulation of sellers from the bargaining 
pressures of large buyers, may foster rigid high prices, particularly 
where sellers are few. On the other hand, there is more than a 
little economic and moral sense in attempting to ensure that small 
competitors will not be handicapped for reasons unrelated to their 
efficiency, which is what happens when they pay a higher price not 
justified by a higher cost. 

But whatever reason there might be for concluding that an 
attack on price discrimination can be a consistent part of the 
general antitrust laws, no such reason applies to resale price 
maintenance, which may advisedly be called a notable exception 

eto the policy of protecting competition. Resale price maintenance 
is now broadly permitted, although it has taken some legislative 
doing to get there. Practically all states have Fair Trade Acts, 
which not only authorise resale price maintenance contracts 
between a manufacturer of a trade-marked product and a distribu- 
tor, but also provide that once a manufacturer has entered into 
such a contract with one distributor, all other distributors are 
bound to resell the product at no less than the minimum price 
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specified under that contract. State legislation does not apply to 
sales in inter-state commerce, at least in the face of contrary 
Congressional statutes, but two federal laws have closed the gap. 
The Miller-Tydings Act of 1987 exempted from the antitrust laws 
resale price maintenance contracts entered into under state law. 
The McGuire Act, passed in 1951, repeats the exemption, and also 
permits manufacturers to enforce state-granted rights against non- 
signing distributors who sell below the minimum price. 

The sole checks on resale price maintenance contracts are that 
they cannot be entered into where the products concerned are not 
‘in free and open competition with commodities of the same 
general class °; they cannot be adopted by combined action among 
manufacturers, among distributors, or among any group in com- 
petition with each other; and it is still illegal for distributors, 
acting in concert, to coerce a manufacturer into adopting resale 
price maintenance arrangements. 


Size and Market Power 


As pointed out earlier, the antitrust laws are directed not only at 
restraints of trade resulting from specific practices but also at the 
acquisition or retention, by a single firm or a combination of firms, 
of an undue degree of power over price and output or over the fate 
of existing or potential competitors. 

Undue market power through combination can be and has been 
dealt with under three different statutory provisions—section 7 of 
the Clayton Act, and sections 1 and 2 of the Sherman Act. 

Section 7 of the Clayton Act deals specifically with ‘ mergers,” 
and like other sections of that Act was designed to make them 
illegal on a considerably less showing of harm than the Sherman 
Act required. Congress thought that the Sherman Act was 
adequate, since concentration of power might be achieved by a 
succession of acquisitions of small competitors, no one of r 
acquisitions could be said to constitute a restraint of trade or 
attempt to monopolise. 

However, the original section 7 was fatally defective in at least 
two respects. First, it applied only to merger through purchase of 
stock, so that well-advised parties simply purchased assets instead. 
Second, one of the tests of illegality was whether or not the merger 
would tend to diminish competition between the two firms merged. 
The courts flatly refused to take this test seriously, since it would, 
invalidate any merger of competitors; and, perhaps because of the 
bad draftsmanship, they were generally hostile to this section of 
the Act. 

These defects were repaired by legislative amendment in 1951. 
Section 7 now provides that no corporation shall acquire, directly 
‘or indirectly, the whole or any part of the assets of another 
corporation 
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“« | . , where in any line of commerce in any section of the- 
country, the effect of such acquisition may be substantially to 
lessen competition, or to tend to create a monopoly.” 
The section thus applies to any merger—horizontal, vertical, or 
diffuse—which may have the prohibited effect. Action may be 
taken to enjoin a merger pending decision as to its legality, or to 
dissolve an illegal merger after it has taken place. 

The revision is too new to have been definitely interpreted, but 
some approaches may be predicted. While a showing of present 
restraint, or reduction of competition, will not be necessary to 
invalidate a merger, a showing of some probability of harm will be 
required; mere possibility is not enough. From the nature 
of things, however, large companies already having a substantial 
- share of the market will probably find it difficult to justify the 
acquisition of any financially sound competitor, or to justify any 
acquisition of a raw materials supplier or of a substantial user of 
its product where no increase in efficiency is likely to result. 

If new section 7 is interpreted to mean approximately what it 
says, and is reasonably well enforced, there would seem to be no 
need to resort to the Sherman Act with regard to undue degrees of 
market power resulting from mergers occurring after 1951. But in 
other cases, the Sherman Act will apply. 

Section 1 of the Sherman Act does not deal explicitly with the 
problem of market power. However, m prohibiting combinations 
in restraint of trade, section 1 can be applied to mergers which, 
though not producing ‘‘ monopoly ” power, noticeably reduce the 
amount of competition in the market or put competitors at a 
serious disadvantage. There have been occasional applications of 
this sort, and as recently as the Columbia Steel case of 1948, the 
Supreme Court, while upholding the merger there involved (by a 
five to four division), took an approach indicating that mergers 
would be tested by something less than ‘f monopoly ” power.’ But 
as an historical matter, there is considerable reason for concluding 
that ‘‘ power ” is less vulnerable than “* practice,” certainly in s0 
far as the Government’s burden of proof is concerned. A price- 
fixing agreement is illegal per se; undue restraint resulting from 
merger must be proved. 

The law on market power has been most fully developed in the 
section 2 ‘“‘monopoly’”’ cases. Here, again, the Standard Oil 
decision of 1911 is the starting point. The Standard Oil Co. was 
a holding company controlling through subsidiaries around 90 per’ 
cent. of the business of transporting, refining, and selling petroleum 
products. The company had been built up by internal growth, and 
by extensive mergers and purchases of competing conctrns. The 
history of its growth was studded with malodorous practices—pre- 
datory price cutting, boycotts, freight rebates, and the like. The 


5 United States v. Columbia Steel Co. (1048) 884 U.B. 408. 
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Supreme Court held, among other things, that the result was an 
illegal monopolisation, but the reasoning was perhaps more signi- 
ficant than the decision. Acquisition of a high degree of monopoly 
power over an industry, accomplished in substantial part by 
mergers or combinations of pre-existing independent firms, was 
held to give rise in and of itself to a prima facie presumption of 
intent and purpose to maintam the dominance so achieved and 
thus to violate the Act. This presumption was fortified by evidence 
that the combmation was built by, or later employed, tactics that 
were illegal restraints of trade under section 1 of the Act; but such 
evidence was not necessary to a finding of illegal monopolisation. 
Consistently with its analysis of the nature of the violation, namely, 
illegal monopoly power, the court approved a decree dissolving the 
holding company into its various subsidiary parts. In the same 
year, the court also approved a decree dissolving the American 
Tobacco Co., which had achieved a high degree of dominance in 
the tobacco products industry in ways far less colourful than those 
employed by Standard Oil.* 

But the far-reaching import of these decisions did not carry 
through. In two decisions in 1918 and 1920 the Supreme Court 
refused to apply section 2 to large combinations in the steel and 
shoe machinery industries.” The doctrinal retreat was not obvious; 
the court held that neither combination possessed monopoly power, 
and technically the decisions were explainable on that ground. But 
there was clearly a retreat in result, since the facts, reasonably 
interpreted, showed that the combinations were dominant in their 
respective markets and had high degrees of control over price and 
the position of competitors. 

In any event, enforcement of section 2 against concentrations of 
market power was dampened almost to extinction for two decades 
to come. The limitation was not removed until a series of post- 
World War II decisions not only restored, but in some respects 
extended, the section 2 doctrines of Standard Oil. The current 
doctrines are strong. Size alone, though not illegal, is ‘f an ear- 
mark of monopoly power.” A single firm, a combination of 
formerly independent firms, or a group of firms in conspiracy, may 
be held to have ‘‘mohopoly power” even though there are 
competitors in the fleld. ° 

“The material consideration in determining whether a 
monopoly exists is not that prices are raised and that com- 
` petition is actually excluded, but that power exists to rais? 
prices or to exclude competition when it is desired to do so.” * 
Where the offence is monopolisation—as distinct from an unsuccess- 
ful attempt to monopolise—no specific intent to monopolise need 
* United States v. American Tobacco Co. (1911) 291 U.S. 106. 
7T United States V. United Shoe Macki Co. of New Jersey (1918) 247 U.B. 


82; United States v. U. S. Steel Corp. (1020) 251 U.S. 417. 
8 American Tobaooo Oo. v. United States (1948) 828 U.S. 781. 
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be shown. It need only be shown that the steps leading to 
monopoly power were deliberately taken. Proof of combination is 
conclusive as to intent—those who combine are presumed to intend 
what resulted. Even where the monopolist is a single firm that 
has achieved its position largely through internal growth, illegal 
monopolisation is proved by showing business methods—other than 
those. attributable to such factors as “‘ skill, industry and fore- 
sight ??—-which have the effect of excluding existing or potential 
competitors. 

However, a reluctance to apply the remedy of dissolution to 
concentrated power is not yet dead. Dissolution has been decreed 
in numerous post-war cases, yet, as recently as the Timken case of 
1951, two members of the Supreme Court, in the controlling opinion 
on this issue, rejected divestiture as a ‘‘ harsh ”?” remedy, not to be 
employed where less drastic decrees might suffice to restore 
competition.’ 


U—Tue EFFECTS OF THE Antrirevst Laws 


To some extent, at least, the doctrines of the antitrust laws 
accurately describe their actual effects. 

Overt price-fixing, market sharing, or group boycotts rarely 
appear on the American scene in markets of any national signifi- 
cance; where they appear, they are usually short-lived. They have 
been more common in local markets, particularly in the construction 
industry, but even here federal enforcement agencies have been 
active, and would-be conspirators tend to operate in the twilight. 
The result is that markets which would normally be satisfactorily 
competitive in the absence of overt agreement have by and large 
been kept so. 

I suppose that few would now dissent from the assertion that 
this contribution of the antitrust laws has been significant and 
highly beneficial to the American economy. At the risk of mis- 
reading the British mind, I would point to the adoption of the 
Monopolies and Restrictive Practices Act as an expression of this 
belief. The comparative absence of restrictionism in American 
markets has quite clearly meant greater pressure toward lower 
prices, lower costs, and the introduction of new products and 
new techniques. 

As a weapon. against concentration of power, the antitrust laws 
have been less of a success. The promise of the Standard Oil case 

‘faded nearly away for quite a long time. Nevertheless, while the 
matter is necessarily speculative, there are fair grounds for 
concluding that antitrust laws have had their deterrent effect even 
on concentration, that many large firms have desisted at times 
from a further absorption of competitors that would make their 
monopoly power more evident. More certainly, the antitrust laws 


' Timken Roller Bearing Oo. v. United States (1051) 841 U.S. 598. 
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have had an effect on the behaviour of firms in concentrated 
industries. The predatory tactics of the old buccaneering days 
have virtually disappeared. The difference between overt agree- 
ment and “ conscious parallelism ” in concentrated industries may 
not be great, but it is not insignificant. l 

In any event there is no indication that concentration, in the 
sense of market power, has increased. Recognising again the 
limitations of data, the probability is that it has decreased. Many 
actual or potential monopohes have been thwarted by a constant 
proliferation of new products and new techniques—a growth in 
substitutability. Once unique products quickly become only 
“ slightly unique.” Once isolated local markets, dominated by one 
or a few firms, have been breached by vast improvements in trans- 
portation. Apart from public utilities, we have few markets 
dominated by single large firms, and perhaps none if “‘ markets ” 
are defined to include close substitutes. The antitrust laws have 
‘not been wholly responsible for these developments, but it would 
probably be generally agreed that they have substantially helped. 

Much of the criticism of the results of the antitrust laws stems 
from a narrow and unrealistic conception of what an effectively 
competitive market is. The economist’s static definition of a 
perfectly competitive market—a very large number of sellers and 
buyers, a homogeneous product, perfect knowledge of alternatives, 
etc.—is a useful analytical tool but an inadequate descriptive one, 
and few modern economists would attempt so to use it. It is now 
generally recognised that a “‘ workably competitive’? market—a 
market which can be expected to produce competitive results—may 
well exist with one or more of the theoretical criteri being absent; 
and it is quite possible the addition of a second imperfection in a 
market already imperfect in same respect may make the market 
more rather than less competitive.’* It may be tolerable in some 
situations to have comparatively few sellers, so that one’s decision 
has an impact on the others, provided that the impact is not 
too immediate and too great, or provided that it is uncertain. Lack 
of product homogeneity, while giving each seller a modicum of 
‘uniqueness ”?” and a modicum of power, may contribute just this 
uncertainty, and cause sellers to indulge in price competition, or 
competition by product improvement, with considerable vigour. 
While the matter is difficult to prove one way or the other, it is at 
least possible that many American industries, though seemingly 
concentrated in form, are workably competitive in substance. 3 


10 The original use of the term ‘‘ workable ooampetition,” and an important part 
of its sub ant d ent, is attributable to J. M. Clark. See Clark, 
" Toward i Goian of Workable Campetition,'’ (1940) 80 Amarican Economic 
Review 241. Additional discussion may be found in Edwards, Maintcining 
Competiteon; Galbraith, Amerioan Capitalism; Adelman, ‘' Effective Compet- 
tion and the Antitrust Lews,” (1 61 Harvard Law Review 12980; and 
Mason, * The Current Status of the Monopoly Problem in the United States,” 
(1049) 62 Harvard Law Review 1272. 
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Of course, this is not to say that there is no undue concentration 
in American industry. There is. Nor is it to say that the com- 
petitiveness of many industries could not be substantially improved 
by more rigorous application of the antitrust laws. In many cases 
it could be. But it is to say that the competitive potential of 
American industry has been in large part realised, and for this the 
antitrust laws deserve a good share of the credit. Finally, while it 
might go too far to say that businessmen are delighted with the 
antitrust laws, there seems little doubt that as a group they have 
come more and more to realise the benefits which the policy of 
protecting competition has conferred, and to accept as necessary 
at least some of the limitations on their own behaviour which the 
laws Impose. 


TII—UnrESOLVED PROBLEMS 


As suggested at the beginning of this article, and as indicated in the 
subsequent discussion, American antitrust policy is unsettled in 
some important respects. 

These unsettled problems—which are both legal and political — 
almost all revolve around the question of ‘‘ size,” but in funda- 
mentally different contexts and with fundamentally different issues 
at stake. 

The first problem is the extent to which small enterprises, 
particularly in the distribution field, are to be protected. The 
proponents of resale price maintenance and full-blown laws against 
“ price discrimination ” frequently put their case on anti-monopoly 
and pro-competition grounds. These arguments seem largely 
specious. If the sole purpose to be served was to protect small 
distributors from disadvantages unrelated to economic efficiency, 
the purpose could be achieved either under the general body of 
antitrust law or by selective legislation far short of resale price 
maintenance, and without certain existing provisions of the 
Robinson-Patman Act. Resale price maintenance clearly tends to 
keep high-markup smal] outlets in business despite inefficiency; to 
say nothing of the fact it probably tends to promote-higher manufac- 
turers’ prices by sterilising the bargaining pressure of distributors 
and by facilitating parallel price policies among competing manu- 
facturers. The anti-brokerage clause of the Patman Act quite 
plainly constitutes price discrimination against large direct buyers 
—the seller gets the same price from them without having to pay 
the costs of brokerage. 

Moreover, the economic nature of the distribution field and 
available historical evidence indicate that the possibility of 
monopoly through gradual extinction of small competitors is 
remote. There is little or no resale price maintenance in the 
grocery business, yet small grocers persist—partly because of 
co-operative buying techniques, partly because they offer services 
and conveniences not offered by supermarkets and chains. 
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The more arguable case for laws protecting small enterprjses 
from competition is not economic but social. It is the argument 
that society is healthier when it has considerable room for small 
individually owned enterprises than it is when all or most all 
business is in large corporate form, and that any efficiency which 
may result is a small price to pay for this benefit.!! It is neither 
possible nor appropriate for me to pass judgment on that question 
here. But it appears, in light of the heavy Congressional majorities 
in favour of the McGuire Act, that an affirmative decision has been 
made and that protection of small distributors by resale price 
maintenance is in for a good long stay. 

The second unresolved problem is what to do with “ size ” in 
manufacturing industries. This is occasionally put as whether or 
not we should attack size *‘ as such.’’ To be sure, as an historical 
matter, there is considerable reason for believing that the Congresses 
which passed early antitrust legislation were not thinking primarily 
in economic terms—in any refined sense—but were at least equally 
concerned with size for other reasons, much as in the more recent 
legislation protecting small distributors. Moreover, there are still 
some who would wish to attack size as such, and to split up large 
corporations without regard to efficiency or to effective market 
power. But they are comparatively few, and at this late date are 
probably voices crying in the wilderness. And certainly the anti- 
trust laws have not been interpreted to apply to size as such, 
without regard to the market in which it appears. For one reason 
or another, interpretations of antitrust law have been principally 
based on economic rather than social considerations. 

The real dispute is over “‘ relative size,” or size In an 
** oligopoly ’’ market where a few firms in fact have effective market 
control. It is being seriously urged, although without much 
support in judicial decisions to date, that the antitrust laws should 
not be apphed to concentrated industries which have demonstrated 
reasonably satisfactory performance, i.e., reasonable prices and 
reasonable progressiveness in productive techniques and product 
Improvements.’? This test would represent a fundamental depar- 
ture from the basic premise of the antitrust laws, that the reason- 
able restraint of today may become the unreasonable restraint of 
tomorrow, and that competition is to be protected because com- 
petitive markets in the long run perform better. Of course, 
performance considerations undoubtedly and properly enter inta, 
the decisions of enforcement agencies, who, with limited resources, 
must necessarily select cases where success will do the most good. 
They may also influence judges in particular cases, in formulating 
a decree if not in determining whether there has been a violation. 


11 Mr. Justice Brandeis, in The Ourso of Bigness and other writings, was one 
of the most articulate exponents of this view. 
12 See, 6 g., Lilienthal, Big Bunness: A New Bra. 
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But it seems unlikely that the law as such will be revised to 
permit a performance test instead of a ‘f market power ”’ test, not 
merely because of the fundamental change that would be wrought, 
which I think is unpalatable to most, but also because of the 
enormous difficulties that would be presented in deciding cases. 
It may be difficult to determme whether or not a group of firms 
has an “‘undue’’ control over a market—complex and often 
imprecise economic analysis is required. But this is nothing com- 
pared to the difficulties of determining whether an industry’s 
performance is ‘‘ ” or “bad,” since no acceptable frame of 
reference is available. Each industry is in a real sense unique—the 
nature of the product is different, the technology is different, the 
potentialities of research and development are different, the nature 
of the demand differs, and so on. Good performance in a declining 
industry may be bad performance in an expanding one. Norms 
capable of general application are difficult to define. 

However, even assuming the law remains as it now is, there are 
difficulties in dealing with the “‘ oligopoly ”? problem, the more or 
less inevitable lessening of competitive behaviour in markets 
dominated by a few sellers. Initially, the problem is one of proving 
the statutory element of “‘ combination ” or ‘‘ conspiracy ”’ in 
restraint of trade, or that firms have ‘‘ combined or conspired ” to 
monopolise. Where an industry consists of many sellers, this is a 
comparatively easy task. Usually there is ample evidence of inter- 
communication and planned common courses of action. And, in 
any event, economic evidence of parallel policies over a variety of 
market conditions yields a strong, and in some situations even a 
conclusive, inference that such uniformity could not have been 
arrived at except through explicit agreement. But neither of these 
proofs is so likely where sellers are few. Here, each seller can more 
readily predict the reaction of his competitors to, say, a price move 
on his part, a reaction which is likely to be swift. In the “‘ pure ”’ 
_case of oligopoly, market behaviour will tend to resemble that of a 
single monopolist, because of the ‘‘ consciously parallel ” action of 
each seller who recognises the close mterdependence of his own 
interests with those of his competitors. 

Thus, where sellers are few, it is less likely that evidence of 
overt agreement will be found, stmply because sellers are less likely 
to find such agreement necessary. At the same time, it is less 
reasonable to draw the inference of “ conspiracy °—in the usual 
sense of that word—from economic evidence of parallel policies, 
since the contrary inference of purely individual action in the light 
of known market facts is at least equally probable. 

While the Supreme Court has recently held—perhaps a reitera- 
tion—that economic evidence of conscious parallelism was not 
conclusive of conspiracy,’*? the more important question as to 
13 r eae ad Inc. v. Paramount Film Distributing Corp. (1964) 346 

VoL. 18 17 
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whether an inference of conspiracy may be drawn in all cases has 
not been resolved. The definition of conspiracy in this area has 
become quite broad, and in at least two comparatively recent cases 
the evidence of overt agreement was not only slender but seemingly 
unconnected with the principal restraints charged. However, it is 
still quite doubtful whether conspiracy would be found on the basis 
of parallel action alone in the “‘ pure ” oligopoly case. 

The second hurdle in these cases is the question of an adequate 
remedy. An injunction against parallel action by a few dominant 
sellers is of dubious merit, and in fact makes little sense. Since 
parallelism results from recognition of the obvious fact of inter- 
dependence, and knowledge that a certain decision will produce a 
fairly certain reaction by competitors, an injunction against parallel 
action is in effect a direction to run the business irrationally. The 
problem, of course, is the structure of the market, and the appro- 
priate remedy, if any, begins with breaking up the few firms into 
more numerous parts. The willingness of courts to grant divestiture 
thus becomes a critical issue in this area. 

In some cases, though perhaps few, an increase in the number 
of sellers sufficient to make the market workably competitive could 
not be achieved without reducing size below the most efficient level, 
a result which might be worse and, in any event, would be unstable. 
In other cases, where market power rests on strong trade-marks and 
heavy advertising (as in cigarettes), further remedies—not yet 
attempted and of doubfful availability—might be necessary. 

The above discussion, of course, does not exhaust the current 
antitrust problems, or the changes that may be made. There are 
several open questions in the area of administration and enforce- 
ment. The length of court trials in “‘ big ’’ cases, which often 
stretch over several years, is a burden to all concerned. The 
division of enforcement functions between two federal agencies, 
the Department of Justice and the Federal Trade Commission, is 
cloudy and in at least some respects probably illogical. There is 
also considerable doubt whether criminal sanctions are appropriate 
for those kinds of violations—such as undue market power and the 
less invidious kinds of restraints—-where the law is necessarily some- 
what vague and imprecise. As to these questions, we might well 
learn some lessons from the British statute. 

But changes are not likely to produce any substantial alteration 
in the basic American approach. I might note, in concluding, that 
both in World War LI and during the Korean War, when pressureg 
for abandonment of competition were keen, the Congress took 
special legislative steps to ensure that any departures from the 
policy of competition should be carefully supervised and kept to the 
minimum consistent with wartime needs. l 

Donaup F. Tunnen.* 


* Dr. Turner is an Assistant Professor of Law at the Harvard Lew School. 


IDENTITY IN CONTRACT 
AND MR. WILSON’S FALLACY 


Mz. Wi.son’s recent article on mistake ! may be summed up as 
concerned to vindicate the authority of Pothier and that of the 
decision in Sowler v. Potter? He has succeeded in his first 
purpose by showing that Pothier’s ambiguous words do not contain 
a definition of mistake as to identity, but only state a condition 
which must be satisfied before such a mistake can operate.*? This 
reading of Pothier should satisfy even the severest critics of that 
author. But Mr. Wilson is not content to show that the blame for 
the decision in Sowler v. Potter cannot be laid on the shoulders 
of Pothier; his principal aim, it would seem, is to show that this 
decision is sound in law. To achieve this purpose he advances a 
new theory of the nature of mistake as to identity. Sowler v. 
Potter has been discussed so often that it would be hard to justify 
another expression of opinion on this subject, but Mr. Wilson’s new 
theory of mistake should not be allowed to pass without challenge. 
‘It is plausible enough to cause confusion and it has implications 
which go beyond the subject of mistake of identity. 

According to Mr. Wilson, a mistake as to identity which will 
prevent a contract exists whenever it can be shown that there was 
no intention to deal with the person with whom apparently a con- 
tract has been concluded. It is not essential to prove that there 
was an intention to deal with a third identifiable person. The 
introduction of a third identifiable persan may be useful to prove 
mistake, but mistake can be proved without it. 

This conception of mistake is negative, it insists upon no more 
than the absence of a specific contractual ‘intent and this, it is 
submitted, is untenable as a matter of psychological fact, quite 
apart from its legal aspect. The mind of the person labouring 
under a mistake is not just a blank, it contains a false picture of 
reality. Every mistake involves a mental confusion of truth and 
falsehood, it involves ignorance of the truth as well as a positive 
belief in a falsehood. In the case of mistake as to identity there is 
not only ignorance of the true identity but also a positive 
Belief that the person in question has been identified. There is 
a failure to recognise together with a false belief that a separate 


1 “' Identity in Contract and the Pothier Fallacy,’’ 17 M.L.R. 515. 

9 [1040] 1 K.B. 271, and, more fully reported, ın [1980] 4 All B.R. 478. 

3 80 also Professor Glanville Willi in 28 Can.B.R., at p. 808: " The 
fact that Pothier does not correctly state the English rule as to whet is 
an error of identity (which I freely admit) does not imply that he does not 
correctly state the English rule as to the condition that must be satisfled 
before an error of identity avoids the contract.” 
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identity has been established and verified. Miss Sowler (or her 
agent) not only failed to recognise Ann Robinson behind the alias 
which had been assumed, she also believed in the existence of Ann 
Potter as a person separate from Ann Robinson. In objective 
truth Ann Potter did not exist, but in the subjective belief of Miss 
Sowler she did exist as a third identifiable person. Mr. Wilson’s 
premises, therefore, do not enable him to dispense with recourse 
to the third identifiable person, they merely compel him to allow 
this part to be played by a fictitious or non-existing person.‘ 
Whether or not this is right cannot be determined in logic. If A 
contracts with B in the belief (kmown to B) that B is not B, it may 
be possible to say that A is mistaken as to B’s identity even 
although A does not beleve that he is dealing with a third person C 
who does exist in fact. But whether in law this contract is to be 
held void for mistake can only be decided as a matter of convenience 
in the light of the available authorities.’ Dr. Goodhart’s discussion 
of this question,* which, it is respectfully submitted, is convincing 
in law, does not dispose of the problem in logic. Dr. Goodhart 
maintains that the contract is not void unless it contains a term 
that B is not B. A, whatever his belief, did in fact contract with 
the person who was B. But although this person was B in fact, 
in the subjective belief of A the person with whom he dealt was 
not B. Dr. Goodhart, dealing with the situation as it exists in 
objective fact, concludes that there was no third party and no 
mistake as to identity. This conclusion is sound as a matter of 
convenience! ind is in accordance with the best authorities, but it 
cannot be denied that it is derived from what is in a sense an 
arbitrary preference of objective fact to subjective belief. 

Two principal arguments are used by Mr. Wilson to show that 
more convenient results can be obtained by means of admitting 
mistake without insisting upon proof of a third identiflable person, 
which, as shown, must be taken to mean proof of the objective 
existence of a third person. In the first place, he maintains that to 
insist upon the presence in objective fact of a third person imposes 
artificial limits to the doctrine of mistake. Secondly, he claims 
that his thesis avoids some curious anomalies. The first point 
can be answered briefly by pointing to the paramount public policy 


4 To maintain consistency with the language of the Bills of Act, 
1882, s. 7 (3), as interpreted in Bank of England v. Vagiliano arte A.C. 

107, it would seem better to describe Ann Potter as non-existing. 

also, infra, n. 18. 

Professor Glanvills Williams, loo. oit., sepre, n. 8, has shown thet in ths 

opinion of modern philosophers the distinction between substance and quality 

and the corresponding distinction between identity and attributes are purely 

verbal. They are mainteined as technical distinctions in Hnglish law on the 

basis of a rule which was violated in Sowler v. Potter. This rule (i.6., Mr. 

Wilson’s third identifiable person test) “no inherent virtue ... 

but it is necessary to have some rule and this seems to be the one that most 

nearly fits the oases and on the whole gives the best results.” 

$ 67 L.Q.B. 228. 


= 


May 1955 IDENTITY IN CONTRACT 261 


of sanctity of contract.’ If a contract is declared void for mistake, 
innocent third parties may suffer whose hardship is almost 
invariably greater than that of the mistaken party should the 
contract be upheld. It is therefore no commendation of any 
argument that it helps to extend the operation of mistake. 

Mr. Wilson’s second point calls for some examination of what 
he means by curious anomalies. It may mean that there is 
injustice and it may mean that there is inconsistency and arbitrary 
discrimination between essentially similar situations. It is 
anomalous, Mr. Wilson maintains, that a contract cannot be held 
void although consent to it has only been obtained by the use of a 
false name. It would indeed be unjust to deny relief to the person 
who has been misled. But, of course, there is no question but 
that a very effective remedy is available to him in damages or 
rescission for fraudulent misrepresentation (to say nothing of the 
possibility of a criminal prosecution). Even if the lease granted 
by Miss Sowler was not void it was certainly voidable. As between 
the parties to the contract, justice can be administered more fully 
and satisfactorily by the flexible remedies for fraud than by the 
rigid and drastic consequences of mistake. As in‘all but one of 
the eleven cases * discussed by Mr. Wilson the mistake had been 
induced by fraud, it is surprising to find no mention of the conse- 
quences of fraud in his article.* If Mr. Wilson’s thesis were 
accepted, it would not improve the position of these eleven or any 
other victims of mistake vis-d-vis the other party to the contract. 
It might help in a hypothetical case to recover from a third party 
property which had passed under the contract. But this would 
not advance the ends of justice. 

Mr. Wilson’s charge of inconsistency is made by the use of 
Dr. Goodhart’s illustrations of the difference between not knowing 
who the person is with whom one intends to contract, and making 
a mistake as to the identity of that person.’*® If B knows that A 
does not wish to deal with him and, therefore, disguises himself, 
any contract made will be void if B's disguise made him look like 
C, but a contract will not be void if the disguise merely concealed 
B’s identity. Mr. Wilson seeks to achieve consistency by treating 
the contract as void in both cases. But if it is remembered that in 
both cases the remedies for fraud are available to A, the charge of 
inconsistency can be maintained only with regard to the position 
of a third party deriving title under the contract, or if the facts 
‘are varied, so as to remove the element of fraud. It must then be 
assumed that B has innocently changed his name or appearance 


T Bee Mr. Tylor in 11 M.L.R, 257, at p. 259. eee ee 
of preserving the stability of contractual relations in the maxim 
sent sorvanda, renders essential this limited recognition of the sphere 
of ive mistake in the fonmation of contract.” 
® Bou ae (1857) 27 iJ x. 117. ie 
® Except when an account of Gordon v. Strest [1890] 2 Q.B. 641. 
10 67 L.Q.B., eo ou, s 
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either so as to resemble C, or so that he is not recognised by A who 

then offers to contract with him. It must also be assumed that 

B realises that A has made this mistake and that but for it the 

offer would not have been made. . 7 
Clearly, these situations cannot arise very easily and it is 

significant that there seems no reported case in which these facts 

occurred.’ If the law is inconsistent, it is so in a matter which is 
quantitatively of little importance; Moreover, Mr. Wilson would 
only cure this inconsistency at the cost of creating another between 
contracts made with a person whose identity is concealed and con- 
tracts with a person whose true character is unknown. It is not 
easy to see why a contract should be void because it has been made 
with a person who has disguised himself or has adopted another 
name, whereas it would not be void although made with a person 
whose true character has been misconceived in the most vital and 
fundamental aspects. In such a case it could easily be said that 
there was no intention to contract with the person as he really is 
but only with someone of a totally different character. The point 
can be illustrated by considering three variations of the facts of 
Sowler v. Potter without the element of fraud. Ann Robinson 
might receive an offer of a lease from Sowler. (1) The offer is 
addressed to Ann Potter which is the name she has assumed (with- 
out fraudulent intent). She realises that the offer is intended for 
another person of the same name. (2) There is no other person 
for whom the offer is intended. She realises that she has simply 
not been recognised because of her change of name. (8) There has 
been no change of name and the offer is addressed to Ann Robinson. 

She realises that Sowler does not appreciate that she is the Ann 

Robinson with a criminal record. 

- It is clear that in the first case no contract could result from 
Ann Robinson’s acceptance of the offer and that in the third case 
the contract would be vahd, the mistake of Sowler being one of 
character or attribute.’* The second case is at least as near to the 
11 There are a few reported cases of contracts, mostly negotiated inter absentes, 

where mistakes about identity were not indu by fraud. But in these 

cases, although A made the mistake, B did not know that it had been made, 
or that A was unwilling to deal with him. Thus, in Boulton v. Jones, 
supra, n. 8, B did not know of the existence of the set-off which accounted 
for A’s unwilli to deal with him. In Mackie v. European Aseurcnoe 

Society (1869) dl L.T. 102, A realised his mistake before accepting B's 

offer. The decision in Re Reed (1876) 8 Ch.D. 128, can only be supported 

on the assumption of fraud: see Benjamin on Sale, Sth ed., at p. 108, n. (æ). 

In Stoddard v. Hom (1880) 199 Mass. 888, B did not know thet A haf 

made a mistake. 

13 Unless, indeed, Mr. Wilson should be prepared to argue that- even’in this 
case the contract would be void because of mistake as to identity. It would 
then become necessary to imagine @ fourth case where Bowler, never having 
heard of Robinson or of her conviction, addresses an offer to her in ignorance 
of her criminal record. This would undoubtedly be no more than a case 
of mistake ss to character, and-it would then become necessary to justi 


discrimination between the third and this fourth case, a task no leas difficult 
than E of explaining why the second case should be treated differently 
from third 
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third as it is to the first and, however it is dealt with, an incon- 
sistency will ensue. Mr. Wilson would insist that it must be 
treated as a case of mistaken identity so as to throw upon an 
innocent third party, relying oa the validity of the contract, not 
only the small risk of an offer intended for Potter reaching the 
hands of Robinson, but the appreciably greater risk of Sowler 
failing to recognise Robinson behind a new name adopted by her. 
The critics of Sowler v. Potter, on the other hand, would insist 
that, even if the contract in the first case must be treated as void 
for mistake, there is no good reason for discriminating between 
the second case and the third. It may be possible in logic to 
describe the second case, with Mr. Wilson, as one of mistaken 
identity but it is by no means illogical to treat it as one of mistake 
as to name rather than identity, and this course seems ‘preferable 
when considered in the light of practical justice. If it is hard on 
Sowler to insist on the validity of the contract and—in the absence 
of fraud—-to deny her relief, it would be harder still on a third 
party to treat the contract as void °; even as between the parties 
` caveat emptor and sanctity of contract are arguments as forceful 
in the second as in the third case. It may be a matter of regret 
that in the first case these arguments and the hardship suffered by a 
third party are not allowed to prevail. In any case, this situation 
is one that cannot arise easily.** i 

These considerations apply with even greater force to contracts 
made inter praesentes. It is almost impossible to conceive a 
situation where a contract is made inter praesentes as a result of a 
self-induced mistake whereby B is believed to be C. On the other 
hand the third situation, that of mistake as to character, is as 


13 Té is for the sake of third ies that a bill payable to a non-existing person 
is treated as a bearer bill rather than as void. This imphes, ın a sense, 
a pba a to deal with the situation as it exists in the subjective belief 
of the wer rather than on the basis of objective fact. But the same 
considerations of policy which dictate this preference of subjective beliaf 
to objective fect require that in the case of a contract made by mistake with 
a non-existing person the contract should be treated as valid, or roidable 
for fraud, but not as void for mistake as to identity. 

14 “ There is much to be seid for the new that all cases of mistake should 
be ,subjected to the discretionary action of the judge, at any rete all the 
cases in which the two parties to the action are innocent. Professor F. H. 
Laweon ara n Law and Common Low, by Buckland and McNair, and 
ed., at p. ; 

‘‘Under German law, mistake does not render a legal transaction void 
as ıt doss under spu law. It mays however, render it woidable.’’ Dr. 
E. J. Cohn in Ma of German Law, Vol. I, p. 47. 

Also in French law, mistake as to identity renders e contrast only 
voidable. Bee Colin and Capitant. Cours Blementaire de Droit Cion Français, 
Vol. O, 10th ed., p. 41; Amos k Walton, Introduction to French Law, p. 184. 
Williston, Contract, § 1600 F. 

15 “In the circumstances it is pot na ei surprising to find that the decision 


in Oundy V. Lindsay, which protected the mistaken against the innocent 
third party, does not seem ever to have been followed, at any rate in England, 
in a case where a third waa affected. Professor F. H. Lawson, op. 


at., supra, n. 14, at p. A : 
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easily imagined inter pracsentes as inter absentes.1° The second 
situation, that of B not being recognised because of changes in his 
appearance, is by no means impossible even if it is not as frequent 
as that of mistake as to character. It seems sound and reasonable, 
if there must be discrimination between these three situations, that 
the line should be drawn so as to separate the near-impoasible from 
the other two, both within the realm of practical experience. 

Mr. Wilson’s reconciliation of his theory of mistake with the 
authorities can be dismissed for the most part by pointing out that 
it is achieved simply by the arbitrary use of italics so as to present 
judicial dicta torn from their factual and logical context. He 
deals with King’s Norton Metal Co. v. Edridge,'’ the case generally 
believed to be most clearly opposed to Sowler v. Potter, by laying 
stress on the fact that there had been previous dealings between 
the King’s Norton Metal Co. and Hallam & Co. But this fact of 
itself is insignificant. It would have made no difference to the 
decision in Cundy v. Lindsay (infra, n. 25) if there had been 
previous dealings between Lindsay and Blenkarn pretending to be 
Blenkiron. Because of the previous dealings with Hallam & Co. the 
King’s Norton Metal Co. had come to believe firmly in the existence 
of this firm. These dealings do not explain that they had no 
intention not to deal with Wallis. - This was due simply to the fact 
that they had never heard of him. This fact, therefore, might be 
used to distinguish this case from Sowler v. Potter,'* since Sowler 
(or her agent) knew of the existence of Anh Robinson and was 
found to have made up her mind not to deal with her. The case 
of Gordon v. Street ™ resembles Sowler v. Potter in this respect, 
and as Gordon v. Street is linked to King’s Norton Metal Co. v. 
Edridge by the fact that Smith L.J. was a member of the court on 
both occasions, Mr. Wilson can rightly streas that the point of 
distinction cannot have escaped a judge who in King’s Norton 
Metal Co. v. Edridge had decided that the contract was not void 

- for mistake, whereas in Gordon v. Street he expressed the view 
that the contract was void. From the point of view of Mr. Wilson 
it is, of course, regrettable that in Gordon v. Street these observa- 
tions were only obiter®; on the other hand, as far as the 


—_ 


16 Buckland and MoNair, op. ok., supra, n. lá, at p. 190: ‘‘ There’can hardl 
be a contract in which both parties are fully correctly informed on 
the facts which might influence the mind in determining whether to contract 


or not. 

17 (1897) 14 T.L.B. 8. 

18 This point was made in defence of Sowler v. Potter by Sir Lancelot H. 
E. Elphinstone in The Conveyancers’ Year Book, 194%, p. 82. But his 

- contention, that it was a term of the oontract between Sowler and Potter 
that the latter was not Ann Robinson, is untenable. See Dr. Good- 
hart, loo. cit., supra, n. 6, who has also pointed out, ibid., at p. 249, that 
if ‘‘there were such a term in the contract then the contract would be 


his promise that he was not B.” 


19 [19 1 2 Q.B. 641. 
Po on Contracts, 18th ed., p. 888, n. 10a. 


May 1985 IDENTITY IN CONTRACT 265 


significance of these dicta is concerned, his view seems preferable to 
that of Dr. Goodhart, who disposes of these ‘‘ unfortunate ”’ 
observations by suggesting that Smith L.J. would have changed 
his mind had the point been argued before him.” 

However, even if one concedes that there is an important 
difference in the facts of Gordon v. Street and Sowler v. Potter on 
the one hand, and those of King’s Norton Metal Co. v. Edridge on 
the other, does it follow that the former situation, but not the latter, 
is one of mistake as to identity? If such a mistake was made in 
the former two cases, then this was due to the fact that in the 
belief of the mistaken party there existed a person, Ann Potter 
(Addison), distinct and separate from another person, Ann 
Robinson (Gordon), as well, of course, as distinct from all other 
persons known or unknown to Sowler (Street). In King’s Norton 
Metal Co. v. Edridge, the mistaken party also believed in the 
existence of a person or firm, Hallam & Co., as distinct from all 
other persons known or unknown to them. Although the King’s 
Norton Metal Co. had never heard of the rogue Wallis, it is clear 
that, had they been told that there was such a person, they would 
have kept him in mind as an entity separate from that of their 
customers Hallam & Co. It may not be to the point that- they 
might or might not have been willing to deal with Hallam & Co. 
if they had known that this was an alias for Wallis, or that they 
certainly would not have dealt with Hallam & Co. if they had 
known that this was an alias adopted by a rogue. But it is decisive 
that, to them, Hallam & Co. was no less distinct from Walls than 
Potter from Robinson (or Addison from Gordon). A separate 
identity can be established in subjective belief whether or not other 
persons are known or unknown to him who holds this belief. Mr. 
Wilson’s theory of mistake as to identity presupposes three persons 
by including in the count the person who only exists in the mind of 
the mistaken party. This method of counting produces the total 
of three also in King’s Norton Metal Co. v. Edridge. If on the 
other hand, only those are counted who exist in objective fact, 
King’s Norton Metal Co. v. Edridge cannot be distinguished from 
Sowler v. Potter (or Gordon v. Street). If the issue raised by Mr. 
Wilson is that of either looking at the facts through the eyes of 
the mistaken party, or of adopting an objective approach, then 
Smith L.J. can be cited as having preferred the objective approach 
when, in King’s Norton Metal Co. v. Edridge, he said that Hallam 
& Co. and Wallis were only one entity, and Mr. Wilson himself 
adopts this objective approach when he says of Hallam & Co. and 
Wallis that ‘‘ the two were identical.” 

Mr. Wilson also claims to derive support from Phillips v. 
Brooks ** and Dennant v. Skinner è or, at any rate, to be able to 


21 57 L.Q.R, at p. 287. 


22 Hab 2K.B. 248. 
23 [1048] 2 K.B. 164. 
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reconcile these cases with all the others on this subject. If it is true 
to say that academic lawyers attempt to reconcile the irreconcilable,™ 
then this is no credit to them and no argument in favour of their 
theories. If Phillips v. Brooks or Dennant v. Skinner cannot be 
reconciled with Cundy v. Lindsay * and Hardman v. Booth **—just 
' as Sowler v. Potter cannot be reconciled with King’s Norton Metal 
Co. v. Edridge—then it is no argument in support of Mr. Wilson’s 
thesis that he has found a formula that will achieve the logically 
impossible. But is it true that Phillips v. Brooks (or Dennant v. 
Skinner) are inconsistent with the view that mistake as to identity 
presupposes the existence (in objective fact) of three persons? 

Here, it seems, Mr. Wilson is arguing from the wrong premiss. 
To insist upon the existence of a third identifiable party as a pre- 
requisite of a mistake of identity does not compel the conclusion 
that the presence of such a third party must necessarily produce 
a mistake as to identity. It would have been possible (and it might 
have been simpler), but it was not inevitable to hold that such a 
mistake had been made in Phillips v. Brooks. The point of this 
case is that although using the name of a third person may easily 
lead to a mistake of identity inter absentes, it does not necessarily 
have the same effect inter praesentes. Inter praesentes such 
mistake is produced by a disguise, but identity remains undisguised 
if merely a false name is assumed. Phillips would have had no 
diffculty in recognising North at an identification parade, and the 
same is true of the auctioneer in relation to King in Dennant v. 
Skinner. In order to reconcile these cases with Cundy v. Lindsay 
or with Hardman v. Booth it is therefore not necessary ta abandon 
the third party as a requirement of mistake as to identity, or to 
fall back upon the “‘ ingenious and unrealistic explanation ’’?" of 
Phillips v. Brooks offered by Lord Haldane in Lake v. Simmons.” 

It remains to draw attention to the wider implications of the 
issues raised by Mr. Wilson which provide the principal justification 
for the present addition to the already formidable amount of 
literature on this subject. The first of these wider implications is 
pointed out by Mr. Wilson who argues that the third identifiable 
person test amounts to no more than a restatement of the element- 
ary rule that “fnd one can accept an offer except the person to 
whom it is addressed, thus making nonsense of the detailed treat- 
ment given to mistake in textbooks” ™ It is certainly correct 
that the rules concerning mistake follow from those concerning the» 
formation of consent. As for the treatment of mistake in the 
textbooks, it would be going too far to describe it as nonsensical, 
but some books are open to criticism because they have paid 


M Beo the remark of Lord Goddard OJ. in Hibbert v. McKiernan [1948] 2 

_ K.B. 142, at p. 149. 45 (1878) 8 App.Ces. 459. 

2¢ (1868) 1 H. & C. 808 

a7 Dr. Goodhart in 57 L.Q.R., at p. 840. 
L 


38 [1927] A.O., at p. 50 29°17 M.L.R., at p. 528. 
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insufficient attention to this point. On the other hand, there is 
no reason for refraining from detailed and separate discussion of 
mistake as long as the interrelation between this and other rules 
is explained. Some authors have done this by introducing mistake 
into their account of the rules concerning offer and acceptance. ”’ 
Others have made the point with even greater emphasis, as, for 
instance, Mr. Slade, who has entitled his recent article on this 
subject ‘“ The Myth of Mistake in the English Law of Contract,” *? 
as if in anticipation of Mr. Wilson’s argument. 

The second of the wider implications of Mr. Wilson’s thesis 
concerns its bearing on mistakes about the subject-matter of a 
contract. The legal effect of such mistakes depends on the dis- 
tinction between identity and character, attributes, or qualities, 
as much as the effect of mistakes about the other party to the 
contract. It follows that a mistake about the identity of the 
subject-matter presupposes a second and distinct identifiable object, 
existing in objective fact, just as a mistake about the identity of the 
other party depends upon the presence of a third identiflable person. 
There was such a separate second object in Raffles v. Wichelhaus,** 
which is a case parallel to Cundy v. Lindsay; but there was no 
second object in Leaf v. International Galleries** as there was no 
third person in King’s Norton Metal Co. v. Edridge. If Sowler v. 
Potter cannot be reconciled with this last case, Nicholson & Venn v. 
Smith Marnott** cannot stand with Leaf’s case, as far as these 
decisions are concerned with mistake.** The observations of Hallett 
J. in Nicholson & Venn v. Smith Marriott rest upon the notion of 
mistake about substance as tantamount to mistake as to identity 
and therefore different from mistake about qualities.** But, as 
Professor Glanville Williams has shown, “‘ there is no metaphysical 
‘substance ’ independent of qualities.” °?! To mistake a Georgian, 
for a Carolean antique, however substantial the difference between 
them, is to make a mistake about one of the qualities, namely the 
age, of the article. The rule which leads to this result is the same, 
and based upon the same considerations of policy, as the test of the 
third identifiable person. Mr. Wilson’s attack on this test and his 
defence of Sowler v. Potter is therefore apt to confuse the issue 
raised by Nicholson & Venn v. Smith Marriott. The connection 
between the so-called Pothier fallacy and Sowler v. Potter has now 
been made clear; it is perhaps no less important to appreciate the 
relation between Mr. Wilson’s fallacy and the category of mistake 
as to substance for which, it is submitted, there is no room in the 
law of contract. 


J. Uncrn.* 
30 Williston, Contracts, §§ Ha; Chitty on Contracts, Gist ed., p. 18. 
ee is R; 885. 33 (1864) 2 H. & C. 908. 
950] 2 K.B. 88. 34 (1947) 177 L.T. 189. 
Denning L.J. in Solle v. Butoher [1950] 1 E.B.. STi, at p. 692. 
ETA Tylor in 11 M.L.R. 262. 7T 98 Can.B.R. , at p. 71. 


* Reader in International Law in the University of Birmingham. 


CORRESPONDENCE 


Tue Enrror, 
Tor Monax Law Review. 


Dear Sir: 

-~ May I be permitted a brief comment on Mr. J. F. Wilson’s scholarly 
article in the November, 1954, issue of this Review entitled “Identity in 
Contract and the Pothier Fallacy.” Despite the author's persuasiveness, even 
if one were to admit, for the sake of argument, that Mr. Wilson has read the 
cases more carefully than have his many learned predecessors, it could, I 
think, be maintained that, by adhering too slavishly to what the judges have 
said, rather than regarding what they have actually decided, Mr. Wilson has 
produced a rule of impeccable verbal clarity, but of uncertain content. At 
p. 517 of the article Mr. Wilson asserts that, “ mistake can be established if 
... A can prove to the satisfaction of the court that he did not intend to 
contract with B, and that B was aware of the fact. Conversely a plea of 
mistake will fail where the mistake is as to attribute and not identity., If a 
person intends to deal with an identifiable party it is irrelevant that he would 
not have been willing to do so if he had been aware of the other’s reputation 
or bank balance.” A brief footnote reference at this point, reading, “Or 
aware of his name, for this too is only an attribute, as pointed out by 
Dr. Cilanville Williams in 28 Can B.R. 271,” is Mr. Wilson’s only indication 
that he has considered Dr. Williams’ thoughtful analysis of this perennially 
fascinating problem. 

The basic difficulty is, of course, the meaning of the words, “he did not 
intend to contract with B.” Unless one adopts a wholly objective -view of 
the basis of contract and denies any significance whatever to consensual 
elements, there can be no contract between A and B if A does not intend 
to deal with B and B is aware of that fact A’s intention not to deal with B 
is not, however, as Mr. Wilson assumes, simply a question of fact; it is 
rather, a mixed question of fact and law. Where B is fraudulently mis . 
representing himself in some material respect, it is equally true to say that A 
intends to contract with B (the person B claims to be) and that A does not 
Intend to contract with B (the person B actually is). As Dr. Wiliams has 
demonstrated, if we were able to explore A’s mind, we should find that A 
actually thinks he {s contracting with, and intends to contract with, a person 
who has some attributes belonging to B and some that do not. The state- 
ment, “ A does not intend to contract with B” must, therefore, be given some 
special legal meaning, or it will have no meaning at al. Since we must ~ 
accept, as a correct statement of the law, the proposition that a mere mistake 
as to B’s attributes does not prevent the formation of a contract, mistake as 
to identity must be defined in some manner that sets it off sharply from mere 
mistake as to attributes; this the article falls to do. 

Dr. Williams, on the other hand, uses modern semantic theory to show that, 
fundamentally, no distinction can be made between identity (or essence) anf 
attribute. A mistake as to identity, in order to be defined at all, must be 
defined as a special case of mistake as to attributes. He therefore defines 
as a mistake as to identity any materiel confusion by A, to B’s knowledge, 
of B’s actual attributes with those of some other Identifiable person, C, of 
whose existence A has independent knowledge. Dr. Williams draws an 
admittedly arbitrary line between confusion of the attributes of two specific, 
identifiable persons and merely believing B has attributes which he does not 
possess, but which are not those of any other specific, identifiable person. To 
be sure, this role cannot reconcile all the cases, but then no one can feel 
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equally confident of the correctness of all of them. The rule is, moreover, 
actually capable of yielding the same results when applied to a given set of 
facts by different persons, which can hardly be said of Mr. Wilson’s rule or 
those of the majority of the writers of textbooks. Mr. Wilson states at 
p. 525: “The final decision on this point [whether or not A intended to 
contract with B] must be one of fact, based on the evidence of each par- 
ticular case,” but could a jury reasonably be expected to reach a conclusion 
on a question so stated? 

Mr. Wilson asserts at p. 528, “The contention that the ‘third identifiable 
person’ method is the only possible method of proving mistake as to identity 
cannot be supported.” Nevertheless, what other meaning than that suggested 
by Dr. Willams can Mr. Wilson_ascribe to the statement, “A does not intend 
to contract with B” which would distinguish clearly between a mistake as to 
identity and a mere mistake as to attributes? Far from being merely a 
method of proving mistake as to identity, the “third identifiable person” 
appears to be the sole factor which differentiates, in a substantive sense, 
between the two kinds of mistake. 

á Yours very truly, 

i W. D. Goonman. 
88 Richmond Street West, 
Toronto 1, 
Canada. 


Mr. J. F. Wilson has replied as follows: 


Mr. W. D. Goodman presents a carefully argued case in support of the 
views of Dr. Glanville Williams and rightly draws attention to the inevitably 
weak point in any test for mistake—the distinction between identity and 
attribute. Two malin criticisms are levelled at the theory advanced by the 
present writer In an earlier article. First, that it does not sharply distinguish 
between identity and attribute, and, secondly, that its application would result 
in varied results when applied to a given set of facts by different persons. 

Mr. Goodman then suggests thet these flaws can be remedied by the adop- 
tion of the test proposed by Dr. Williams, who “defines as a mistake as to identify 
any material confusion by A, to B’s knowledge, of B’s actual attributes with 
those of some other identifiable person, C, of whose existence A has inde- 
pendent knowledge. Dr. Wiliams draws an admittedly arbitrary line between 
confusion of the attributes of two specific, identifiable persons and merely 
believing B bes attributes which he does not possess, but which are not those 
of any other specific, identifiable person.” Presumably Mr. Goodman would 
not go so far as to argue that this test would work automatically, and that 
-whenever it is proved that B is aware that A believes him to have an 
. attribute possessed only by C—however Immaterial thet attribute may be in 
relation to the contract—there can be no contract. Such a proposition is 
certainly not supported by the cases. Qualifications must be introduced and 
a line must be drawn between attributes which are vital and attributes which 
are immaterial to the formation of the particular contract. Mr. Goodman 
recognises this. limitation by referring to a “materlal” confusion of 
attributes. 

The test now appears to be no more than the “third identifiable person” 
theory in another guise. The court is certainly relieved of the difficulty of 
distinguishing between identity and attribute, but must now distinguish 
between attributes which are material and those which are immaterial in a 
particular set of facts. The proposed test does not, and cannot, give any 
guidance on how this decision is to be made. Moreover its application to any 
given set of facts is equally prone to produce differing results when applied 
by different persons. The introduction of the additional point of law by 


270 ; THE MODERN LAW REVIEW Vou 18 


t 


Mr. Goodman, therefore, would not appear to achieve the required degree of 
ether clarity or precision. Moreover Mr. Goodman at the outset requires us 
to accept as a preliminary point of law the very test which he is trying to 
establish, and which has, as yet, found no support in decided cases. 

In conclusion it is interesting to note that Mr. Goodman opens his 
argument by conceding the main point in our own case, that the “third 
identifiable person” theory is only a method of proving mistake. He says, 
“ Unless one adopts a wholly objective view of the basis of contract and 
denies any significance whatsoever to consensual elements, there can be no 
contract between A and B if A does not intend to deal with B and B is 
-aware of the fact.” After such an auspicious opening it is disappointing to 
find that this generalisation only applies when A believes B to have e material 
attribute belonging to C, and B is aware of the fact Why is it necessary 
to introduce such a limitation, when there is no support for it in decided 
cases? It has already been acknowledged that the “third identifiable person” 
test is by far the most effective method of proving mistake, but there seems 
no reason why other less clear-cut tests should not be allowed if they will 
convince the court of the absence of any intention of dealing with the 
particular legal entity before it. 





REPORTS OF COMMITTEES 


Occurrern’s LiaBiiry 

Tue Third Report of the Law Reform Committee (Cmd. 9805) deals 
with a topic of great interest to all who are concerned with the 
common law—the lability of occupiers of property to invitees, 
licensees, and trespassers. This is a field of “‘ lawyer’s law ” which, 
although untouched by statute, has acquired a bad reputation. 
The broad and simple principles established by our great Victorian 
judges have been obscured by over-refinement and subtlety. As Pro- 
fessor Lawson has noticed (The Rational Strength of English Law), 
when English law makes a mistake’ it is usually due to an excess 
rather than to a lack of rationality. Now the Law Reform Com- 
mittee has had to recommend the drastic solution of a statute to 
amend and codify the law—a possibility which, as Dean Prosser has 
recently remarked in another connection, is likely to make many 
people cringe. 

The main recommendations of the Committee may be surveyed 
under two heads. 


A—Occurire’s LIABILITY TOWARDS Prrsons EntERInNG on His 
PREMISES 


Here a distinction is naturally drawn between lawful but non- 
contractual visitors, contractual visitors, and trespassers. 


Lawful but non-contractual visitors 


On this subject the Committee make the radical (but scarcely 
unexpected) suggestion that the present distinction between invitees 
and licensees should be abolished. Instead the occupier of premises 
(a term which should be defined to include movable structures) 
should owe a duty (‘‘ the common duty of care ”) to every person 
coming upon the premises at his invitation or by his permission 
express or implied, to take such care as in all the circumstances of 
the case is reasonable to see that the premises are reasonably safe 
for use by the visitor for the purpose to which the invitation or 
permission relates. Further, persons entering premises under some 
statutory or other lawful right of entry, or persons entering pre- 
mises provided for the use of the public, shall be deemed to have 
the permission of the occupier. 

The following further points about the proposed common duty 
of care should be noted: 

(i) It should be a question of fact whether the occupier has dis- 
charged the duty in any particular case, but in general a convenient 
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guide will be found in the standard which the present law requires 
of invitors. The tribunal of fact should be asked whether the occu- 
pier has taken reasonable care to see that the premises are reason- 
ably safe, in determining this question it will be helpful to ask 
whether there was any unusual danger, the unusualness or other- 
wise of the danger being considered in relation to the character of the 
premises as well as in relation to the character of the visitor and the 
purposes for which he came. To this extent the Committee approve 
of the decision in London Graving Dock v. Horton. 

(ii) The common duty of care should be capable of extension, 
modification, or exclusion by any representation or condition 
attached to the invitation or permission. The occupier will also 
have the defences of volenti non fit injuria and contributory negli- 
gence. It is in this way that the Committee meet the objection that 
the imposition on occupiers of a positive duty to take reasonable 
care for the safety of their visitors would impose an unreasonably 
heavy burden in those cases in which the visitor was a mere licensee 
permitted to use the premises entirely as a matter of grace (e.g., a 
person taking a short cut). The Committee rejected the possibility 
of treating this class of case as an exception to the proposed general 
rule prescribing a uniform standard of care, and instead thought 
that a better result would be achieved if the courts were free to infer 
from the facts of any particular case that the permission to enter 
had been given and accepted on the footing that the visitor was to 
assume the risk of any damage to himself. eran nea eee 
acceptable compromise. 


(iii) As a consequence of this approach the Committee neces- 
sarily disapprove of that part of the decision in Horton’s case in 
which it wag held that notice to or knowledge by the invitee of the 
risk—provided he recognises the full significance of it—should 
exonerate the invitor. The widespread and unanimous disapproval 
of this decision thus receives weighty support. The Committee 
suggest that in Indermaur v. Dames Sir James Shaw Wiles never 
meant to decide that proof of warning or notice of the risk should as 
a matter of law put the plaintiff out of court. Appreciation of the 
risk should be only one of several factors which the court might find 
relevant in deciding whether the defendant had discharged his duty 
or the plaintiff had been guilty of contributory negligence. 

(iv) The Committee are dubious about the value of the very 
widely phrased statements in Thomson v. Cremin to the effect that, 
the duty of an invitor is personal in the sense that he cannot delegate 
its performance to an apparently competent independent contractor. 
They recommend that it should be a question of fact in each case 
whether the occupier has acted reasonably in entrusting the per- 
formance of the work to an mdependent contractor and in taking 
such steps as are practicable to satisfy himself that the work has 
been properly done. 
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(v) The widely criticised decisions in Faitrman and Jacobs should 
be replaced by a statutory provision to the effect that a lessor of 
premises who remains in occupation of the means of access to the 
part demised should owe the common duty of care to any third party 
lawfully using the means of access. 

It is clear that these recommendations are by far the most 
important and interesting part of the report. They have been made 
‘after an elaborate and patient analysis of the relevant factors— 
legal, social, economic and political—and no more can be attempted 
here than the briefest of summaries. On the one hand the Commit- 
tee recognise that there is a widespread feeling that so long as the 
institution of private property exists there is a very real difference 
between those lawful visitors in whose presence the occupier has a 
material interest (whether or not that interest be shared by the 
visitor) and those visitors who are on the premises entirely for their 
own purposes and whose presence is due entirely to the occupier’s 
tolerance and good-will. No doubt the explanation of or at least the 
usual justification for this distinction is that the entrant who wishes 
to acquire a greater degree of protection than the cold neutrality 
afforded to a licensee must in some way furnish consideration for 
the occupier’s assumption of this stricter duty. The imposition of 
an affirmative duty requires the payment of a price. On the other 
hand the Committee have little difficulty in showing that the present 
law has led to some subtle refinements and unfortunate distinctions, 
¢.g:, the social guest and the tenant’s visitors are generally regarded 
as being unhappily placed in the category of licensees. It is also 
doubtful whether the hypothetical ordinary man—the arbiter of 
prudence in these matters—really regards these distmctions as 
relevant to the degree of care which lawful visitors are entitled to 
expect. The lengths to which the Committee were prepared to go 
can perhaps be seen most clearly if their recommendations are 
studied in the light of the Recorder of Oxford’s minority report. 
(It must add considerably to the weight of the majority report that 
there should be only one dissentient to its conclusions.) In brief, 
he opposes any change on the ground that the present law (although 
imperfect in theory) does not on the whole work injustice; its rules 
have the great advantage of being reasonably clear and certain, 
whereas the proposed common duty of care would cause' uncertainty 
until a new body of case law had been evolved. 
o> We can survey the other points in the Committee’s Report more 


Contractual visitors 


The present law seems to draw a distinction between contracts 
directly involving the use of premises and those for some other 
object to which the use of premises was incidental or ancillary, anı! 
to impose a higher liability on the occupier in the former than in 
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the latter case. The value of this distinction has become doubtful 
since the decision in Thomson v. Cremin and in any case (as the 
Committee remark) it is questionable whether the endless variety 
of forms which contracts for the use of premises take can really be 
analysed into two distinct classes. There will probably be general 
support for the recommendation that (in the absence of an express 
clause in the contract) the occupier’s duty should be measured by 
the common duty of care. 


Trespassers 

No change is suggested in the present law relating to adult 
trespassers. A minority of the Committee appear to have favoured 
some relaxation of the present rules where infants are concerned, 
but no member felt strongly enough to dissent. 


B—Insonizs To Turep Panties THROUGH BREACH OF LANDLORD’8 
OBLIGATIONS TO REPAIR 


Here the Committee recommend that where a lessor is bound by 
contract or statute to keep demised premises or any part thereof 
in repair, and in consequence of any breach by him of that obligation 
any member of the tenant’s family, or person residing with or 
lawfully visiting the tenant sustains injury, the person injured 
should have the same right of action against the landlord as he 
would have had if he himself had been the tenant. It will be seen 
that this provision is carefully worded to go as far as (but no further 
than) reversing the decision in Cavalier v. Pope. It is perhaps 
unfortunate that the Committee did not consider the difficulties 
raised by cases like Cheater v. Cater. 

One final reflection may be permitted. The cost of printing and 
publishing this report was £50 10s. Criticisms are sometimes made 
of our methods of law reform: may we not take some pride in a 
tradition which enables the public to obtain the time and services 
of men of the highest qualifications at so small a cost? 


R. F. V. Heuston. 


Tax Howe Orrico anD Scorrisu Home Department. Report of 
the Departmental Committee on the Adoption of Children, 
presented to Parliament, September, 1954. Cmd. 9248. 
Stationery Office, 8s. net. - 


Tar Departmental Committee appointed by the Home Secretary 
in January, 1958, under the chairmanship of Sir Gerald Hurst, Q.C., 
T.D., had to consider not the drastic amendment of a branch of 
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the law that was working badly, but comparatively minor modifi- 
cations in adoption legislation that, after twenty-six years in 
operation, appeared on the whole to be working smoothly, and on 
a scale far in excess of anything envisaged by its first promoters. 
The number of adoption orders made in this country + rose fairly 
steadily from less than 8,000 in 1927 to more than 9,000 m 1940; 
by 1942 it had leapt to nearly 12,000, and reached in 1946 an alk 
time peak of 28,500. By 1952 the annual rate of orders made had 
dropped to 15,000. In all, for the period 1927 to 1952, more than 
280,000 adoption orders had been made, and the Hurst Committee 
is satisfied * that the general result has been ‘‘ to increase Immeasur- 
ably the happiness and well-being of probably over a million 
members of the community.” 

` The history of legal adoption in this country provides an 
example which must be unusual, if not quite unparalleled, of the 
complete failure of authority, executive and legislative, no less 
than judicial, to gauge the force and direction of social pressures. 
For this the judges must bear the initial responsibility, since it was 
they who persistently upheld the malienability of parental rights, 
however neglectful * or incapable * of parental duties parents might 
have proved. But although the first committee appointed in 1920 * 
to consider amendments to the law, declared in favour of provisions 
for legal adoption,’ not until after another committee ’ had reported 
in the same sense’ and submitted draft legislation, was adoption 
legalised by statute.” Even the Tomlin Committee, reporting in 
1925, thought that far more people would be anxious to get rid 
of children by way of adoption than would be prepared to adopt 
them. The reality has proved the exact opposite; the demand by 
suitable adults for children to join their families permanently far 
exceeds the number of children available for adoption.*® Such 
a background of consistent misjudgment strongly reinforces the 


1 4.6., England and Wales for the period fram 1027 to 1930, and land, Wales 
and Scotland from 1081, when the Scottish system of legal ption came 
Into operation. i 

2 Para. 23, p. 6. 

Bes, oa Barnardo v. McHugh [1891] A.O. 888; Barnardo v. Ford [1802] 

A.C. . The worst effects of theses and similar judicial decisions were 

mitigated by the Oustody of Children Act, 1891, providmg that parents who 

have abandoned or deserted their children or allowed them ‘to be brought up at 
the expense of others must satisfy the court that, having regard to the welfare 
af the child, they are fit to have its custody, before will be awarded to 


them. 

Bee, 6.g., Humphreys v. Polak [1901] 2 K.B. 385. - 

Under the chairmanship of Sir Alfred Hopkmseon, x.0o. 

Cmd. 1254. 

Under the chairmanship of Tomlin J. 

Cmds. 2401 and 2469. ' 

The Adoption of Children Act, 1926, which came into operation January 1. 
1927. Hor Scotland the corresponding statute came into operation on 
January 1, 1981. 

10 Tt im fair to add also that the number of children who do not and probably 
never will have a family background 1s probably even more greatly in excess 
of those adopted. See pare. 19, p. 4, and post. 
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present committee’s plea for more research into the effects of 
the present system.?? 

The basic dilemma of adoption law is that, beyond the field of 
its operation, there are few checks upon the power of adults to 
consider their own interests and desires to the exclusion of the 
child’s welfare. With very rare exceptions,’? no child is available 
for adoption unless his parents voluntarily give their consent and 
renounce for ever all rights in him. Of the children actually 
adopted, more than one-third have been placed outside their own 
families either directly or by third parties who are not adoption 
societies or local authorities.1* Too stringent safeguards for the 
child legally adopted will simply result im the substitution of de 
facto for legal adoption, and whoever gains by such arrangements, 
the child must almost invariably suffer. 

Nevertheless, the situation in which potential adopters far 
outnumber available children makes it, within limits, practically 
expedient as well as morally right to treat as the first and para- 
mount consideration in adoption law the welfare of the children 
adopted, rather than the interests and demands of adults. ‘The 
underlying Leitmotiv of the Hurst Committee’s penetrating report 
is, indeed, the welfare of the children adopted. It is in writing of 
direct or third party adoptions that this theme becomes most 
explicit; the committee says **: ‘‘ Whether the third party acts 
chiefly for the benefit of the mother or of the adopters the interests 
of the child do not usually receive much, if any, consideration.” 
The report specifically refers to “the deplorable cases in which a 
doctor acts as third party for the benefit of a patient whose neurotic 
condition he seeks to remedy or whose marriage he hopes to stabilise 
by this means,” and proves the point by quoting from a letter 
written by a doctor to a voluntary worker asking for a child to 
be made available for adoption by a particular couple.“ This 


11 Pars. 38, p. 6, points out that at least ons local authority and a few voluntary 
bodies have undertaken research and expresses the hope that there will be an 
extension of this work, with publication of the results as far as possible. 
Para. 46, p. 12, draws attention to the fact that no careful research into the 
comparative results of adoptions carried out through the agency of adoption 
societies and local authorities or third parties, or arranged y, appears to 
have been undertaken. Other references msy be found in the report to the 
lack of information available. 

12 Tf the court is satisfied that the parent or guardian whose consent is i 
has abandoned, neglected or tly ill-treated the child, or a person liable 
to contribute towards the d’s maintenance has consistently neglected or 

to do so, or that anybody whose consent is required cannot be found, ° 
or is incapable of consent, or thet the consent is unreasonably withheld: 
Adoption Act, , 8. 8. The courts have placed a roetine anisenesen: 


14 Para. 48, p. 1L 
16 The passages relevant to adoption read: 
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document should be read and its horrifying implications pondered 
by all connected in any capacity with the welfare of children. 
Among the recommendations bearing directly upon the interests 
of the child are those that every adopted child should be told at 
a very early age of his adoption, and that all adopters must 
undertake to bring up the child m the knowledge that he is 
adopted.’* The previous practice of concentrating more upon the 
health of the child than of the adopters should be reversed; all 
applicants should be required to undergo a medical examination by 
a doctor appointed by the court and paid from public funds, so that 
the court shall know, before making an adoption order, if there is 
reason to suspect that an applicant may be expected to die or 
become invalid before the child reaches independence.’ Recom- 
mendations are also made for rendering the medical reports on the 
child ** more comprehensible to the applicants,’* and the authorities 
are urged not to hesitate m arranging for the adoption of children 
who are not completely healthy, provided the applicants are given 
the fullest information about them.” Normally, the committee 
points out, adoptions should be by a married couple, and only 
where there are special reasons should a sole applicant be allowed 
to adopt a child.** All applicants should be at least twenty-one 
years of age ™ (but not necessarily, as at present, twenty-one years 
older than the child), and one of an adopting couple should be at 
least twenty-five.** At the other end of the scale, the committee 
is disturbed by the “‘ extremely widespread ” granting of adoption 
orders to grandparents, notwithstanding the observations of Vaisey 
J. in Re D. X., and suggests that. guardianship by the grand- 
parents would be more appropriate.™ ' 
Attention is drawn to evidence that inquiries by the guardian 
ad litem lay too much emphasis on material conditions at the 
expense of the far more important factor of the emotional relation- 
ship between the child and the adopters. The committee adds **: 
“ We have had evidence about cases where adoption orders have 
been granted to unsuitable adopters, and it was clear that an 
unskilled guardian ad litem had failed in his duty to investigate all 


baby is forthcoming, and adoption is the only way. I feel myself that, 


although the home is not ideal, a baby might go a way to settle down 
the whole family and without itself I ta the aad 


“With such a brisk seasonal trade in ' illegite’ I feel one might perhaps 
Ee 


be 
e 1° Para. 22, p. 6, and paras. 150-4, pp. 89—40. 
17 Paras. 140-1, pp. 86-7, and Appendix IM. 
18 These are not ired when he is adopted by a parent or relative. 
19 Paras. 148-4, p. 87, and Appendix IV. 
20 Para. 21, p. 5. 
21 Paras. 17481, p- 46-7. 
42 Hxoept where the father or mother of the child is a party to the application. 
23 Para. 149, pp. 36-9. 
24 [1949] Ch... B20. 
25 Para. 148, p. 88, and pare. 288, p. 70. 
26 Para. 75, p. 20. 
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the circumstances of the case and report them to the court.” 
Stressing that the court is required to be satisfied that any adoption 
order made will be for the welfare of the infant, the committee 
concludes 77 that some courts are satisfied by reports which contain 
little information in support of the recommendation of the guardian 
ad litem. 

Disquieting evidence about children sent abroad for adoption 
by persons unknown to them leads to a recommendation * that it 
should be an offence for any person (except a parent, guardian or 
relative of the child) to attempt without a licence to remove, with 
a view to adoption (whether de jure or de facto) a child from Great 
Britain to any destination outside the British Islands unless the 
child has entered Great Britain as a member of his household. It 
is also suggested that police at airports and seaports should be 
empowered to prevent the departure of children reasonably 
suspected of being: taken abroad for de jure or de facto adoption. 
Precautions of a stringent nature are clearly justified to prevent 
traffic of this character. 

A fairly drastic amendment of the present system of licensing ”” 
is recommended,” as well as repeal of the requirement that 
applicants must be resident in this country. 

The committee records its belief that it was expected that the 
power to dispense with the consent to adoption normally required 
from parents, guardians or other persons concerned, on the ground 
that such consent was unreasonably withheld, would tend to focus 
the attention of courts on the welfare of the child. Two recent 
judgments,** however, make it clear that in the present state of 


37 Para. 86, p. 2. 

26 Para. 177, p. 48, and para. mt pp- 57-8. 

29 Adoption ıs possible only when the applicants are domiciled in this country and 
(at present) when both applicants child are resident here. The only method 
by which persons not domiciled and resident here can have a child transferred 
to their care and take him overseas is by licence. The exception is the mother 
of an illegitumate child who has since married a man domiciled elsewhere. 
Not being domimled here, she cannot adopt her child, but needs no licence to 
take him abroad. See pera. 168, p. 44. The committee recommends the 
abolition of the residence qualification ‘for would-be ado » but this still 
leaves room for lioensing provisions ın respect of those who are not domiciled 
here and are not the mo of the children. 

30 Paras. L60-177, pp. 44-48. 

31 The reference seems to be to Hitohoook v. W. B. LAETA 561, where 
the father of a legitimate child refused consent to his ene those who 
had fostered him for the precedmg 18 months. The mo had consented 
The father, who was ed in a criminel career, appears not to have seen 
the child after the age of sxx weeks; he could neither provide a home for hin? 
nor maintain him, but he wanted him to be withdrawn from his foster-parents 
and put into a nursery home, to the cost of which the father would make some 
contribution. The Divisional Court held that his consent to adoption was not 

* unreasonably withheld, and that m considering whether it was, it was not the 
welfare of the child but the attitude of the parent that must be considered. 
The decision was approved and followed by the Court of Appeal m Re E. 
[1952] 2 All E.B. ef, where the child’s mother, herself an infant lying in 
adultery with a married min, was held entitled to withdraw the consent she 
had given to tha child's adoption by the foster-perents with whom she had 
R hrm. 
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case law the question to which courts must direct their attention 
is whether the parent is maintaining an attitude which it is 
unreasonable for him as a parent to hold, and not primarily whether 
the child’s welfare is likely to be promoted more by the grant of 
an adoption order without the parent’s consent than by its refusal. 
Fortunately, the committee rejects the suggestion that wording 
similar to that in section 1 of the Guardianship of Infants Act, 1925, 
should be adopted ; the courts showed in Re Carroll** to what 
results this provision may be held to lead. Instead, the committee 
recommends that the provision that consent may be dispensed with 
if unreasonably withheld be replaced by one that consent may be 
dispensed with in the case of a parent who has made no attempt to 
discharge his responsibilities.2> Given the jealousy with which the 
courts uphold the rights of parents in defiance of other considera- 
tions, some misgivings may be felt that even this wording may 
receive a strict interpretation, and very slight attempts by parents 
in the distant past to discharge their responsibilities may quality 
them to veto their children’s well-being. A provision that consent 
is dispensable where the parent has made no continued adequate 
attempts to discharge his responsibilities might ensure the desired 
result. 

Perhaps the most far-reaching recommendations contained in 
the report are that local authorities should be empowered to arrange 
for the adoption of any child without the necessity of receiving 
the child into care under the Children Act, 1948 ** (but subject to 
consideration by the equivalent of a Case Committee **), and that 
they should consider making special contributions towards H 
expenses of those adoption societies which employ trained workers.” 
Doubtless the result anticipated is that the more efficient an 
wil be enabled to broaden the sphere of their operations and 
improve their contacts with local authorities, whilst the latter may 
gradually be able to profit by their experience and extend the field 
of official placings at the expense of direct and third party placings. 


_ No specific recommendations are made in respect of the activities - 


of Adoption Societies, since most of them are financially unable to 
carry any further burdens, and the effect of such recommendations 


would be to close a number of them. Some tightening up of the . 


regulations applying to adoption is, however, recommended, with a 
view to ensuring that a more active part is played by the Case 
Committees.’ The discretion of societies to make their own rules 
3a [1981] 1 K.B. 817, and particularly Slesser L.J. at p. 855, where peters 


that aincg no question could arise between the parenta oo 
tive rights over an illegitumate child, such a child was etait os, the we tare 
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is not to be weakened, though one rule is mentioned ** that has 
attracted some attention and appears unfortunate, vis., that some 
societies do not place children with would-be adopters who already 
have children of their own. The importance of applicants knowing 
all that can be told them about the physical and mental health 
of the child is also stressed,** although some adoption societies are 
known not to pass on full information to adopters. 

The chief criticisms of local authorities are of failure of 
co-operation between the various departments interested in child 
welfare,® and between different authorities,‘1 and excessive 
secrecy. It is recommended “* that any court refusing an adoption 
order should be empowered to bring the child concerned before a 
juvenile court for consideration whether he is in need of care and 
protection. There are recommendations for the tightening up of 
the prohibitions on advertisements “* and payments “ in respect of 
adoptions, and for more prosecutions “ of third parties who fail to 
notify placings of children. 

In the short space available it has been possible to mention 
only a few of the more important recommendations made in this 
enlightened and searching report. Every one of its 284 paragraphs 
is deserving of the most careful consideration, although the main 
recommendations are also summarised at the end. There are, for 
example, several recommendations for the improvement of the 
practice and procedure of the courts concerned with adoption, as 
well as of the reports by the guardian ad litem. One other recom- 
mendation that should perhaps be mentioned is that an adopted 
child should, at but not before reaching the age of twenty-one, be 
able to trace his origin,** but that no one else should be able to do 
so without an order of the court.*” Since the report appeared some 
publicity has been attracted by a regrettable incident in which a 
brother and sister who had been adopted into different families and 
bore different names, in all innocence went through a ceremony of 
Marriage and had two children before discovering their natural 
relationship. Although such cases are likely to be rare in any 
event, it may be hoped that this and other matters will receive the 
attention of the Standing Committees which the committee recom- 
mends “* should be set up, on the lines of those dealing with proba- 
tion, to advise the Secretaries of State on matters concerning 
adoption. 
O. M. STONE. 
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NOTES OF CASES 


BouNDARIES BETWEEN PARLIAMENT AND THE COURTS 


Tue litigation that resulted from the recommendations contained in 
the First Periodical Report of the Boundary Commission for England 
(Cmd. 9811 (1954) ) under the House of Commons: (Redistribution 
of Seats) Act, 1949, raised several issues of constitutional impor- 
tance. In what circumstances (if any) may a court examine the 
validity of subardinate legislation that is subject to proceedings 
in Parliament? Is a distinction to be drawn for any purpose 
between Orders in Council and other statutory instruments? Has 
a court jurisdiction to award an injunction against a Minister of 
the Crown? These were among the questions touched upon but 
not conclusively answered in the courts. 

The 1949 Act substantially consolidates the provisions of the 
House of Commons (Redistribution of Seats) Acts, 1944 and 1047. 
Each of the Commissions set up under the 1949 Act consists of 
three ex-officio members (the Speaker, who is chairman, the 
Registrar General and the Director-General of Ordinance Survey) 
and two other members appointed by Ministers; the practice has 
been to appoint members who are not active politiciann: A Com- 
mission is required to keep under review representation in the House 
of Commons and to submit to the appropriate Secretary of State’ 
at intervals of not less than three or more than seven years a 
general report on the redistribution of constituencies in the area 
with which it is concerned, and it may make recommendations on 
the boundaries of individual constituencies or groups of constitu- 
encies from time to time. Before commencing a general review 
it must give public notice of its intention, publish its provisional 
recommendations locally and consider any representations sub- 
mitted to it. It may cause local inquiries to be held; the Commis- 
sion for England held seven local inquiries through Assistant Com- 
missioners appointed ad hoc. 

In formulating its proposals a Commission is to observe the 
rules set out in the Second Schedule to the Act. These rules 
*prescribe, inter alia, that the number of constituencies for Great 
Britain shall not be substantially greater or less than 618 (of which 
not less than seventy-one shall be Scottish and not less than 
thirty-five Welsh) and for Northern Ireland shall be twelve (r. 1); 
that every constituency shall return a single member (r. 2); that,. 
so far as is practicable, having regard to the foregoing rules, 
constituencies shall not cut across existing Jocal government bound- 
aries (r. 4); that the electorate of any constituency shall be as 
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near the electoral quota as is practicable having regard to the 
foregotng rules, and that a Commission may. depart from the strict 
application of rule 8 in order to avoid excessive disparities between 
the electorate of a constituency and neighbouring constituencies or 
the electoral quota (r. 5); that a Commission may depart from the 
strict application of rules 4 and 5 if this seems desirable for special 
geographical reasons (r. 6); and that the expression ‘“ electoral 
quota °’ means, in relation to Great Britain, the quotient of the 
total electorate of Great Britain divided by the number of con- 
stituencies in Great Britain at the date when the general revision 
is announced. l 

The Act provides that as soon as may be after the Boundary 
Commission has submitted a report to him, the Secretary of State 
shall lay it before Parlament, together with (unless the report 
recommends no changes) the draft of an Order in Council for giving 
effect to its recommendations, with or without modifications 
(s. 2 (5)). The draft of the Order in Council may make provision 
for any consequential or incidental matters, and if it incorporates 
modifications of the recommendations the Secretary of State must 
lay before Parliament a statement of the reasons for the modifica- 
tions. ‘When the draft is approved by resolution of each House of 
Parliament, the Secretary of State shall submit it to Her Majesty 
in Council who may make an Order in terms of the draft. The 
validity of an Order in Council made under the Act and reciting 
that a draft thereof has been approved by resolution of each House 
shall not be called in question in any legal proceedings whatsoever 
(s. 8). 

The Boundary Commission for England reported that, having 
been informed that the number of constituencies for Scotland and 
Wales would probably remain at seventy-one and thirty-six respec- 
tively, it decided to proceed on the basis that the number of 
constituencies for England should not be substantially greater or 
less than the existing number of 506 (618-71-86). It therefore 
adopted an electoral quota of 57,122, calculated by dividing the 
total English electorate by 506. Yet rule 7 had prescribed that 
the quota should be arrived at by dividing the total electorate of 
Great Britain by the existing number of constituencies in Great 
Britain. This would have given an electoral quota of 55,670 and 
a basic number of 519 English constituencies instead of 506. The 
Commission apparently chose to found its recommendations on the 
assumption that 519 would be a substantially greater number than 
506. The effect of its final recommendations, which provided for 511 
constituencies in England, was to maintain, through a deviation 
from the prescribed electoral quota, the under-representation of 
England in relation to Scotland and Wales. Two points may be 
noted: the Commission for England had proceeded on the same 
basis as this in its 1947 Report; and the effect of the 1954 
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recommendations was to bring more than 80 per cent. of the 
proposed English constituencies within 10,000 of the electoral quota 
for Great Britain which the rules had prescribed. 

In the result the Home Secretary accepted all of the Commis- 
sion’s recommendations and laid the drafts of a number of Orders 
in Council before the House in order to implement them. In two 
cases the validity of the Commission’s recommendations was 
challenged in the courts by voters in the constituencies affected. 
In Hammersmith Borough Council v. Boundary Commission for 
England (The Times, December 15, 1954) electors moved for a 
mandatory injunction requiring the Commission to inform the 
Home Secretary that its recommendations for the creation of a 
new constituency were not in accordance with the provisions of 
the Act and were ultra vires. Harman J. dismissed the motion 
on the ground that the scheme of the Act left no room for judicial 
intervention. The proceedings in the second case, Harper v. Home 
Secretary, had repercussions which in retrospect seem remarkable. 
The Times wrote of “ a desperate appeal to the courts on technical 
points”; a weekly journal dwelt upon the reactionary implications 
of judicial review; a Member of Parliament discerned “* the most 
serious constitutional crisis which has occurred since the reign of 
Queen Anne ’’; the Leader of the House of Commons spoke of 
“ grave matters °”; and a special meeting of the Cabinet was 
summoned. On December 17, 1954, the plaintiffs had issued a 
writ claiming declarations that the Report of the Commission did 
not comply with the rules set out in the Act and was not a 
“ report under the Act,’’ and that the defendant was not bound 
to submit the Draft Parliamentary Constituencies (Manchester, 
Oldham and Ashton-under-Lyme) Order, 1954, giving effect to 
recommendations in the Report, to Her Majesty in Council. (By 
this time the draft Order had already been laid before Parliament 
and had been approved by resolutions of both Houses.) On the 
same day the plaintiffs applied em parte for an interim injunction 
to restrain the defendant from submitting the draft Order until 
the hearing of the motion. Roxburgh J. granted the injunction 
~ sought, holding (The Times, December 18) that it was permissible 
for the courts to intervene in a proper case up to the time when 
Her Majesty made the Order in Council, that the court had jurisdic- 
tion to award an injunction against the Home Secretary in the 
situation under consideration, that to do so would not be to 
trespass upon the functions of Parliament and that there was a 
prima facie case that the Report did not give effect to the rules 
laid down in the Act. 

Three days later the Court of Appeal ([1955] 2 W.L.R. 816; 
[1955] 1 All E.R. 881) reversed Roxburgh J.’s decision. Sir Ray- 
mond Evershed M.R. (with whose judgment Jenkins and Hodson 
L.JJ. concurred) held that the Commission had not departed from ` 
the rules that it had to follow and that it was in any event for 
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Parliament, not the courts, to pass judgment on the course that had 
commended itself to the Commission; though he would not express 
an opinion on what the court might do “‘ if the Commission on the 
face of a Report made recommendations which were manifestly in 
complete disregard of the Act of 1949 and of the rules made there- 
under.” He also doubted whether an injunction would le against 
the Secretary of State in his official capacity, having regard to the 
terms of the Crown Proceedings Act, 1947. 

With respect, it is difficult to accept the view that the Commis- 
sion observed the rules laid down for it. The rules would indeed 
have imposed upon the Commission irreconcilably conflicting duties 
if the adoption of the prescribed electoral quota for Great Britain 
would have in fact resulted in a number of constituencies sub- 
stantially in excess of 506. The Commission would then have had 
to choose between disobeying rule 1 and jettisoning the electoral 
quota. But since the adoption of the quota prescribed by the rules 
would have led only to an increase of just over two per cent. in 
the number of English constituencies, it is hard to see why the 
Commission should have been warranted in disregarding the quota 
in the present case. And a court of law is surely competent to 
determine that an increase of thirteen over 506 is not substantial. 
Yet even if it is conceded that the Commission acted beyond its 
authority in this respect, it would be going too far to contend that 
this irregularity, the consequences of which were relatively slight, 
so vitiated its Report as to deprive it of the quality of “ a report 
made under the Act” and to infect with invalidity the Orders 
in Council drafted to implement its tecommendations. 

If the Commission had im fact flagrantly disregarded the rules 
contained in the Act, at what stage and by what means (if any) 
might a court properly have intervened? The Report of a Commis- 
sion is not published until it has been submitted to the Secretary 
of State, and by that time the Commission is functus officio; hence 
a prohibitory injunction could not lie to it, and the device of 
seeking a mandatory injunction, employed in the Hammersmith 
case, is open to the same objection and is, moreover, too artificial 
to be countenanced. Could the Secretary of State be restrained 
from laying before Parliament an invalid Report and draft Orders in 
Council giving effect to it? The case of R. v. Electricity Commis- 
stoners [1924] 1 K.B. 171, shows that the courts will not necessarily 
be deterred from prohibiting further consideration of a scheme that 
is ultra vires, even though affirmative resolutions of both Houses 
are required before the scheme can have the force of law. The 
courts are better equipped than either House to determine questions 
of vires and neither House need regard the intervention of the 
courts as an unconstitutional encroachment upon its owna functions. 
On the other hand the representation of the people has traditionally 
been the special concern of the Commons, and in this context it 
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would be imprudent for the courts to interfere. It is also relevant 
that the Act imposes a duty on the Secretary of State to lay the 
Report and any consequential Orders in Council before Parliament. 
In any event it is not clear how the jurisdiction of the courts 
could be invoked. As the Master of the Rolls suggested in the 
Harper case, an injunction would not have lain against the 
Secretary of State in his private capacity because he had not 
committed any breach of legal duty towards the plaintiffs. Nor, 
probably, could it lie against him in his official capacity, for section 
21 (1) of the Crown Proceedings Act, 1947, provides that no 
injunction shall lie against the Crown and section 21 (2) that none 
shall be granted against an officer of the Crown if the effect of 
granting it would be to give relief against the Crown which could 
not have been obtained in proceedings against the Crown.’ It 
would seem that the courts have no jurisdiction to grant an interim 
declaration in lieu of an interlocutory injunction against the Crown: 
Underhill v. Ministry of Food [1950] 1 All E.R. 591; so that there 
might be no means available for testing the validity of a draft 
Order under the 1949 Act before it had been submitted to Her 
Majesty in Council. Judicial review of an Order in Council made 
under the Act is excluded by section 8 (7) of the Act. 

If the challenge is delayed until the draft Order has been 
approved by resolutions of both Houses, yet another barrier against 
access to the courts is erected. A court could not at this stage 
declare a draft Order to be invahd without declaring, expressly or 
by implication, that the Secretary of State ought not to tender 
certain advice to Her Majesty in Council. The constitutional 
objections to such a course are obvious; the Act, moreover, provides 
that the Secretary of State ‘* shall,” not ‘‘ may,” submit, the 
draft Order after parliamentary approval has been given.’ 

There have been suggestions that the mere fact that both 
Houses have approved the draft of a subordinate legislative 
instrument makes it improper for the courts to pass on the validity 
of the instrument, either before or after it has been made. This 
proposition is not well-founded.’ Resolutions do not have statutory 
force unless expressly given that effect.* If an Act says that a 
Minister shall have power to make a statutory instrument provided 


1 Bee Street, Governmental Liability, 140-1. 

2 The Australian cases in which injunctions have issued to restram the sub- 

e mismon of invalid State Bills for the royal assent have all arisen under 
serge provisions which prohsbited the submission of s Bull unless 

pers hoe ents hed been complied with: Taylor v. aR OE) 
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3 See Griffith and Btreet, Prinotples of Administrative Law, 118-9; Willis, 
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that a draft thereof has been laid before Parliament and has been 
approved by resolution of each House, it should be open to a party . 
with a sufficient legal interest to challenge the validity of the 
instrument in the courts after it has been approved, unless the 
subject-matter falls peculiarly within the special province of Parha- 
ment or unless judicial review is expressly excluded. Whether it 
would be proper for the courts to pass upon the validity of the 
draft while it still lay before Parliament is doubtful. If the 
instrument to be laid in draft is an-Order in Council, the opportuni- 
ties for judicial control may be further restricted, for the reasons 
stated above. 
g S. A. DE SMITE. 


Tue JupiciaL FONCTIONS OF GOVERNMENT DEPABTMENTS— 
SELF-DENIAL BY THE DIVISIONAL COURT 


In R. v. Minister of Housing and Local Government, ew p. Finchley 
Borough Council [1955] 1 W.L.R. 29; [1955] 1 All E.R. 69, the 
local authority, acting under section 150 of the Public Health Act, 
1875, served notices on the London Transport Executive requiring 
the Executive to make up parts of a roadway as owners and 
frontagers. The works not having been carried out, the local 
authority, in the usual way, undertook them and charged the 
Executive. The Executive, under section 268, appealed to the 
Minister on the ground that they were not ‘‘ owners ’”’ within the 
meaning of the Act as the land was vacant, hed no commercial 
purpose and could not be let at a rack-rent. The Minister allowed 
the appeal and ordered that no amount should be payable th respect 
of the land. The local authority applied for an order of certiorari 
to quash the Minister’s decision. 

Section 268 empowers the Minister, on appeal to him, ‘‘ to make 
such order in the matter as to the Minister may seem equitable ”’ 
and the order so made is binding and conclusive on all parties. If 
the local authority have commenced summary proceedings against 
the owner for the recovery of their charges, these proceedings are 
stayed by the appeal to the Minister. It was argued for the local 
authority that section 268 did not give the Minister power to deter- 
mine whether the Executive were ‘‘ owners ”’ as this was a question 
of definition and of law and that his decision ought therefore to be 
quashed. If this had been done, then presumably the local 
authority would have continued their summary proceedings and the 
question would have been determined by quarter sessions or the 
High Court. 

The Divisional Court unanimously refused the application for 
certiorari. Lord Goddard C.J. relied on R. v. Local Government 
Board (1882) 10 Q.B.D. 809 as showing that the Minister’s powers 
under section 268 are ‘‘of the widest possible nature.” Very 
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general words were certainly used in that case but the appellant’s 
ground of objection there was that some of the work was unneces- 
sary and the total payment demanded from him extremely heavy. 
It is doubtful if the Court of Appeal m that case considered whether 
the: sort of question raised in the present case was one which it 
was proper for the Minister to determine. Of the other members 
of the Divisional Court, Cassels J. was of opinion, without elabora- 
tion, that the Minister was clearly empowered by section 268 
to come to the conclusion, on the grounds stated, that it would be 
inequitable for the Executive to be required to make the contri- 
bution demanded. Devlin J., in the longest of the three judg- 
ments, said that the decision of an authority may be appealable 
‘“because the local authority has acted outside its powers, or 
because it has not done something which it ought to have done 
under the Act, or because the decision is unfair or unjust ” and 
that there is nothing to exclude the Minister ‘* once he has properly - 
got seizin of the case, from reviewing any bad decision given in 
that case, no matter on what ground it was given.” In his 
opinion, the use of the word ‘“‘ equitable ’’ in the section did not 
mean that Parliament intended to exclude points of law from the 
purview of the Minister. 

The effect seems to be to create two alternative courses for the 
determination of questions of law in these cases. If the owner 
wishes to dispute his legal liability to pay a charge, he can either 
resist the action of the local authority in the courts when the 
authority seeks to recover money by summary proceedings or he 
can appeal to the Minister. If the owner wishes to contest the 
reasonableness of the local authority’s demands, he must go to the 
Minister. The interest of the decision is that the court chose to 
interpret the section so as to invest the Minister with the power 
of deciding questions of law. A contrary holding would not have 
been difficult to justify. As Devlin J. said: ‘*I have no doubt that 
Parliament thought it unlikely that any points of law would arise. 
I have no doubt that if Parliament thought legal points would be 
likely to play a great part in inquiries of this sort, it would not 
have entrusted it to the Minister.” It would have been in keeping 
with the attitude of the courts in many other cases to have said: 
‘The local authority can require only ‘owners’ to meet these 
charges by the payment of a lump sum. The Executive was not 
guch an ‘owner.’ Therefore the decision of the local authority 
to charge the Executive was invalid and was no decision. Since 
appeal to the Minister hes only from a decision of a local authority, 
there was no issue for the Minister to hear. Therefore his order 
was invaliid—compare Barnard v. National Dock Labour Board 
[1958] 2 Q.B. 18; [1958] 2 W.L.R. 995.” 

The logic of the statutory provisions surely is that the Minister 
should have power to review the discretionary powers of a local 
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authority to perform certain functions and to fix certain charges. 
Lord Goddard said that the court had been told that the Minister 
found his powers under the Act, as interpreted by R. v. Local 
Government Board (above), most useful m relieving small property 
owners of their obligation to pay charges. But that case was not 
concerned with legal liability to pay. The Minister has, therefore, 
a dispensing power. But one would have thought that the courts 
would have been eager to distinguish such an administrative dis- 
cretion from a Ministerial power to decide questions of law. It 
has always seemed, at least in recent years, that the courts have 
been reluctant to decide that the words of an Act are strong enough 
to empower an administrative authority to interpret statutory 
provisions. Yet in this case they seem to have embraced the 
opportunity of setting up a Minister as & proper person to determine 
questions of law. This inconsistency is the price that is paid for a 
linguistic approach to the problem of statutory interpretation. No 
doubt the other extreme is also unsatisfactory and it is no answer 
to say that the courts should try to ‘‘ do justice.” If the words of 
an Act clearly do not cover a situation, then it is not the fuhction 
of the courts to invent a statutory provision. But if the “ liberal ” 
doctrine of interpretation is limited to an attempt to discover the 
intention of Parliament within the framework of the existing words, 
it will not be possible for a court to say: ‘‘ Parliament did not 
intend these words to have the meaning we give them but we are 
bound by the symbols Parliament has used.” 

It is common to compare the attitude of the courts to the exer- 
cise of judicial powers by administrative authorities to the motion 
of a pendulum. At the moment that attitude more closely 
resembles the vivid blur of a metronome set to beat at its greatest 
speed. J. A. G. GREFITE. 


TRADING WITH THE ENEMY 


In Kuenigl v. Donnersmarck and Another’ McNair J. was con- 
fronted with some complex facts and a .number of interesting 
questions including one hitherto undecided on the common law rules 
relating to trading with the enemy. It is with only the latter that 
this note is concerned, and the followmg facts have been selected 
as those which are strictly necessary for an appreciation of the 
point. In 1929 the first defendant agreed to pay to the plaintiff by 
instalments a large sum in gold marks, and the second defendant 
guaranteed the payments. This agreement was varied on terms 
unfavourable to the plaintiff by another agreement entered into in 
Germany in 1940 to which he and the two defendants were parties. 
The second defendant was a hmited company incorporated in 
England, but which by the outbreak of war in 1989 had virtually 


1 [1055] 2 W.L.R. 82; [1955] 1 All E.R. 46. 
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no connection with this country and as from that date acquired 
(as McNair J. impeccably held) ‘‘ enemy character ’’ under the 
principles discussed in Daimler Co., Ltd. v. Continental Tyre and 
Rubber Co. (Great Britain), Ltd.” The present action was brought 
by the plaintiff to enforce the 1929 agreement, and in face of a 
defence based on the 1940 agreement he replied that it could not 
in English law be regarded as the agreement of the company since 
from September 8, 1989, its directors or agents in Germany ceased 
to have any authority to act therefor. The company rejoined with 
the ingenious argument that for all purposes connected with 
trading with the enemy it was a person in Germany, and 
therefore its directors’ contracts of agency were not abrogated as 
under them no intercourse, communication or benefit could take 
place or was required to take place across the line of war. In. 
parenthesis it may be remarked that no question of private inter- 
national law could have effectively arisen for apart from the over- 
riding effect of the English policy rule? the directors’ contracts 
with the company were almost certamly governed by English law 
qua the law governing the incorporation of the company.‘ McNair 
J. decided the issue in favour of the plaintiff. The learned judge 
said : 

“In my judgment it would be contrary to principle and 
to public policy as embodied in the ing with the enemy 
law to hold that a company incorporated under the laws of this 
country and registered here, and so having both an English 
domicile and British nationality, can cease to be in the eye of 
English law an English company subject to English law by 
reason of the fact of enemy control. Enemy control may 
operate to the prejudice of an English company by conferring 
upon it enemy character, but cannot confer benefit upon it 
exonerating it from the operation of English law. Could it be 
said that this English registered company could lawfully by 
English law, merely because it had acquired enemy character by 
means of enemy control, have, during the war, entered into 
contractual relations to supply a German armament firm with 
coal from its Beuthen mines, or that it could after the war 


ask the English courts to give effect to such a contract? Plainly 
not. 


In addition to the characteristics enumerated by the learned judge 
the company was clearly resident in Germany where it had its 
“ centre of control,” * but McNair J. derived “‘ little assistance ’’ T 
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from cases generally taken as establishing that proposition, dis- 
missing them as “‘ cases dealing with the residence of English com- 
panies for the purpose of income tax.’’* However the question 
falling for decision may not unfairly be stated as: whether or not 
a contract of agency betwen a British national domiciled in England 
but resident in Germany and a German national domiciled and 
resident in Germany is of necessity abrogated upon the outbreak of 
war. McNair J. referred to two authorities as “ suggesting ” the 
error of the company’s argument. They are indeed merest 
suggestions. The first was Elders and Fyffes, Ltd. v. Hamburg 
Amerikanische Packetfahrt,” where Bray J. was faced with the 
argument that the Datmler principles operated to transform a com- 
pany incorporated in England into an American company by reason 
of the controlling interest in its shares being held in America. He 
said : 
“ Lord Parker only decided that by certain conduct an Eng- 
lish company might become an enemy company. He did not 
say that it would thereby cease to be an English company.’ ?° 


Two remarks may be made. First, the situs of the controlling 
interest should not necessarily be decisive in determining where the 
company’s centre of control is situate for it is no more than a 
relevant factor '' and on the facts of the Elders and Fyffes case 
the centre of control appears in any event to have been in England. 
Secondly, Bray J.’s remark is surely a truism: by residing in enemy 
territory (or indeed anywhere else) I do not necessarily cease to 
be ** English ”; indeed if I engage in certain activities I may face 
a capital charge just because my nationality has adhered. There 
seems to be no reason in propounding a different rule for 
corporations. 

The second authority cited by McNair J. was The Unitas,” 
a prize case where Lord Merriman held that a ship flying the 
German flag was condemnable despite the owner being a company 
in which the controlling interest was held by an allied company. 
Again this is of only the slightest assistance for the honoured rule 
of International Law,’* now accepted into English municipal law," 
is that for purposes of prize law a ship’s character is determined 


£ Admittedly they ere, but the writer sees no reason to doubt the universality 
of the principles therein established. In the context of trading with the 
enemy it is fashionable to speak of ‘‘ commercial domicile,” but this is deter- 
mine by the same rules as determine ‘‘enemy character (are the tWo 
concepts not the same?) and in the writer’s submission the latter 1s an inquiry 
simply as to where the propostus is resident. 
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by the flag which she wears and a shipowner, whatever his own 
characteristics, must accept the consequences of that dress. 
With respect it seems perfectly correct to hold that the second 
defendant was an “ English ’? company—i.e, a British national 
domiciled in England—and that the acquisition of enemy character 
did not destroy either of those characteristics. It was an added 
“ taint ’? * which might have involved unpleasant consequences for 
those resident in this country who tried to do business with it, but 
in the writer’s respectful submission McNair J.’s holding m no way 
answers the question for decision which has been formulated above. 
It is suggested that the residence of the second defendant should 
have been all-important. That a person is ‘‘ English ” should not 
render any agreement which he enters into whilst resident in enemy 
territory with an enemy person invalid, for as the standard 
authority points out,** neither of the justifications for holding a 
contract to be a trading with the enemy (communication across 
the lme of war and benefit to enemy resources) is applicable. The 
same consideration should logically apply to contracts entered into 
before the outbreak of hostilities,’’ as were the agency contracts in 
this case. It is possible that the nature of the conduct contemplated 
by the contract may be such that no English court would enforce 
a right claimed thereunder, e.g., a contract to broadcast for the 
enemy,'* but such invalidity depends on the individual contract 
and not merely on one of the contracting parties being ‘‘ English.”’ 


MICHAEL Mann. 


More Poustic Miscuir 


TxHoucsH the judgment of the Privy Council in Joshua v. The Queen 
[1955] 2 W.L.R. 8; [1955] 1 All E.R. 22, is a short one, the 
point in issue is of some significance in view of the decision only 
last year of R. v. Newland and Others [1954] 1 Q.B. 158. Since 
the Lord Chief Justice had intimated in Newland that as a matter 
of policy the public mischief cases should, despite R. v. Manley 
[1988] 1 K.B. 529, be regarded as part of the law of conspiracy, 
the view taken by the Judicial Committee in Joshua, in which the 
appellant had been convicted of effecting a public mischief whilst 
acting alone, promised to be of interest. 


15 “ Enemy character is not substituted for the original character, but is some- 
thing added to it": per MoNar J. [1955] 2 W.L.R. at p. 9L 
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The’ accused had been charged with sedition and with effecting 
a public mischief contrary to the common law by agitating sections 
of the public in the Windward Islands against the local police. 
The trial judge having directed the jury that, if they found that 
the accused uttered the words complained of, he was guilty of 
effecting a public mischief, Joshua was convicted on this charge 
but acquitted on that of sedition in respect of the same speech. 
It was held by the Privy Council that the direction on publec 
mischief was bad in that the judge had usurped the proper function 
of the jury: he should have directed them on the elements of the 
crime (assuming that such a crime ewisted) and on the facts. It 
was for the jury alone to find whether on those facts the accused 
was guilty. Furthermore it was undesirable that a person should 
be charged with sedition and public mischief in respect of the same 
speech when the only mischief effected by the speech was due to 
its allegedly seditious character. 

The decision, therefore, though not binding, is of some assistance 
on the sedition point and in resolving the respective functions of 
judge and jury, assuming that the crime of public mischief does 
exist, though it provides no indication of the Committee’s own 
views as to whether Lord Goddard’s lead in Newland should be fol- 
lowed. This is perhaps hardly surprising since Lord Goddard had 
himself conceded, somewhat over-readily in view of R. v. Taylor 
[1950] 2 K.B. 868, that Manley was still binding, and the Privy 
Council was not unnaturally reluctant to-determine a question on 
. which there had been until 1954 such a sharp division of opinion. 
The value of the actual ratio decidendt is apparent when it is remem- 
bered tnat the direction of the trial judge had been fully in accord 
with that in most of the public mischief cases and that as recently 
as 1944 it was stated by the Court of Criminal Appeal in R. v. 
Young (1944) 80 Cr.App.R. 57 that it was for the judge ‘*‘ to say 
whether certain facts amount to a public mischief and for the jury 
to find whether the facts existed or not.” 

S. PREvVEZER. 


MAINTENANCE AND COMMON INTEREST 


Tue decision of the Court of Appeal in Martel v. Consett Iron 
Co., Ltd. [1955] 2 W.L.B. 468; [1955] 1 All E.R. 481, has thrown 
some light on several obscure points in regard to what Lord Dunedin 
once called ‘‘ a cumbersome curiosity of English law,” namely the 
tort (and crime) of maintenance. 

The plaintiffs in the action were, respectively, a riparian owner, 
and the trustees of an angling club with a fishing tenancy on the 
River Derwent, and they claimed an injunction and damages for 
pollution of the river. The allegation of maintenance arose from 
two deeds of indemnity whereby the Anglers’ Co-operative Associa- 
tion Trustee Co. (agreed by all parties to be a mere instrument 
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of the Anglers’ Co-operative Association) undertook to indemnify 
the plaintiffs in respect of the costs of the action. The Anglers’ 
Co-operative Association was an association for the protection of 
the rights of owners and occupiers of fisheries, and for the preven- 
tion of the pollution of rivers, but its membership was open to, 
and subscriptions were invited from, the public at large. The 
defendants accordingly sought a stay of proceedings on the ground 
that the action was being illegally maintained. 

The main-jssue in the case was whether the Anglers’ Co-operative 
Association and its subsidiary had a sufficient common interest with 
the plaintiffs to justify them in maintaining the action, but a 
number of other points also required discussion. Firstly, it was 
clear that the defendants not yet having suffered any special damage 
could not claim that a tort had been committed against them.’ 
However, it sufficed for their purpose if the crime of maintenance 
had been committed and special damage was not necessary here.** 
In the second place, it was argued that the plaintiffs could bring 
themselves within one of the specific defences by showing that they 
were being supported out of charity. In the event it was not 
necessary to decide the point but some differing opinions were ex- 
pressed by the members of the court. Vaisey J. (agreeing with 
Danckwerts J. at first instance *) thought the plaintiffs came within 
the exception, but Hodson L.J. took the opposite view and Jen- 
kins L.J. inclined the same way. AIl three members of the court 
agreed, however, that this defence presupposes a charitable object 
in its technical meaning. 

The third subsidiary point which agam did not require & 
decision, was whether a stay of proceedings was in any event an 
appropriate form of relief. The court clearly thought that it was 
not, partly because to grant a stay would be inconsistent with the 
rule that maintenance is not a defence to the maintained action,’ 
and partly because in such proceedings the accused maintainer 
would not have an opportunity to defend himself from a charge 
of a criminal offence. 

On the main issue in the case the court, after steering its 
way through a considerable number of authorities, was, happily, 
able to hold that the Anglers’ Co-operative Association did have a 
sufficient common interest with the plamtiffs to justify the main- 
tenance. Two earlier decisions of the court, however, required 
careful examination before this conclusion was possible. These 
were Alabaster v. Harness * and Oram v. Hutt* in both of which 


1 Neville v. London Espress, Ltd. [1919] A.C. 868. 

la Or so it is usually assumed. But Hodson L.J. (at p. 496) was not satisfied 
of this. 

2 [1054] 8 W.L.R. 648. 

3 Skelton v. Baxter [1916] 1 K.B. 84L 


4 [1905] 1 Q.B. 899. 
5 [1914] 1 Ch. 96. 
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it appeared to have been laid down, in effect, that for this purpose 
‘‘ A common interest means an interest recognized by law in the 
subject-matter of the action or some issue between the parties to 
the action.”?* The court was, however, able to distinguish these 
cases on the ground that they were both actions for defamation, 
i.c., actions of an essentially personal nature in which only the 
person defamed and anybody with a common interest as thus 
strictly defined, could be regarded as having enough interest to 
justify maintenance. This point had already been made by Buck- 
ley L.J. in British Cash & Parcel Conveyors, Ltd. v. Lamson Store 
Service Co., Ltd." in distinguishing Alabaster v. Harness. In the 
former case the Court of Appeal held that it was not illegal main- 
‘tenance for a company to secure customers at the expense of a 
rival company, by promising to indemnify the customers for any 
damages and costs which they might be condemned to pay to the 
rival in respect of breaches of contract. Without defining what 
constituted a common interest in all cases, the court here held that 
the defendants had a business or commercial interest in the main- 
tained action and that this was sufficient.“ The same view also 
appears in the earlier case of Plating Co. v. Farquharson.” 

In the present case, however, the court has thrown the doors 
open much wider and Jenkins L.J. was prepared to hold that any- 
one with a genume business interest, however remote, or, 
apparently even a social or recreational interest, would have a com- 
mon interest for this purpose. He gives these examples of such 
interests with reference to the case in hand: a vendor of fishing 
tackle, a hotel proprietor depending for his custom on people fish- 
ing in a nearby river, a person accustomed to fish in a particular 
river by permission of the riparian owner, whether or not given 
for consideration. He concluded that, in his view, ‘‘ the range of 
relevant interests is potentially of great width.”’ 

Even this wide view of the nature of a common interest was 
not decisive as there were members of the Anglers’ Co-operative 
Association who had not even an interest as thus defined in the 
litigation. The court held, however, that the real question was 
whether the Anglers’ Co-operative Association could fairly be 
described as being in substance a body of persons individually 
possessed of an interest in the issue as thus defined and no evidence 
having been given on this point, the charge of maintenance failed. 

It is fortunate, to say the least, that the court was able to come 
to this conclusion, s0 manifestly in eccordance with justice and 
common sense. As Danckwerts J. said when the case was before 


€ Per Lord Parker m Oram v. Hutt [1914] 1 Ch. at 104. 

7T [1908] 1 K.B. 1008 

Ta Of. the way in which this bas also been held a defence to blackmail (Thorne 
v. Motor Trads Assoon. [1987] A.O. TOT) and to conspiracy (Orofter Hand 
Woven Hairis Tweed Co. v. Veitch [1942] A.O. 485). 

e (1881) 17 Ch.D. 49. 
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him °: ‘* A doctrine which was evolved to deal with cases of oppres- 
sion should not be allowed to become an instrument of oppression.” 
It would, moreover, be paradoxical if the law were to forbid people 
to band together in order to finance litigation in protection of 
common interests of this kind, while, at the same time the State 
is prepared to foot a share of the bill if any of the litigants are poor 
enough. If this were the law the taxpayer, as well as the angler, 
would have a legitimate grievance. P. S. ATIYAH. 


SAFE SYSTEM OF Work on A FARM 


In Rands v. McNeil [1955] 1 Q.B. 258, the Court of Appeal 
had to consider the liability of a farmer for the injuries done to 
one of his labourers by a dangerous bull kept on the farm. The 
bull in question was known to be dangerous and so was kept 
permanently in a loose box which from time to time had to be 
cleaned. The system adopted to do this was to extend a staff 
with a hook on it through the window or half-door of the box and 
pass the hook through the ring on the bull’s nose. A rope was 
then passed through the ring and made secure to some firm object 
outside the box, thus allowing the box to be cleaned out in safety. 
On the day m question, the stockman, Moss, wanting to clean out 
the box, tried to hook the bull’s ring from the window, but the 
bull backed away and he was unable to do so. He then decided 
to go into the box and try to hook the bull there and asked the 
plaintiff, Rands, who was senior labourer on the farm, to assist 
him by standing at the open door in case he had to make a dash 
for safety. After some while, during which Moss tried but failed 
to hook the bull from inside the box, Rands volunteered to try 
and the men changed places. Rands had made several 
attempts when the bull suddenly charged and seriously injured 
him. All the men on the farm knew that the bull was dangerous 
and Moss, who ordinarily attended to the animal, had been 
instructed by the farmer to secure it from the window or half-door 
by means of the hooked staff before cleaning the box, but neither 
he nor the plaintiff, Rands, had been expressly instructed never 
to enter the box in any circumstances while the bull was unsecured. 
The plaintiff claimed damages from the farmer, alleging negligence 
in failing to keep the bull under control and in failing to provide 
sùfe appliances and a safe system of work, and also breach of his 
strict duty to keep under control an animal known by him to be 
dangerous. 

The Court of Appeal affirmed Donovan J.’s judgment dismissing 
the plaintiff’s action. The court unanimously held that the strict 
scienter rule of liability for damage done by dangerous animals 


® [1964] 8 W.L.R. 648 at 641. 
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did not apply to the plaintiff’s claim. The narrow ground on which 
this conclusion was based was that, the bull never having escaped 
from its place of confinement, an essential condition of scienter 
liability was not satisfied. If by ‘‘ escape ” is meant escape from 
control, this view is unexceptionable, but Denning L.J. went so far 
as to equate the sctenter rule with the rule in Rylands v. Fletcher 
in respect of the condition of an escape, which would deny the 
application of the scienter rule to any case where the plaintiff is 
attacked by an animal on the defendant’s land. This is incon- 
sistent with a long line of cases, which can hardly be taken to have 
been imphedly overruled by the decision of the House of Lords in 
Read v. Lyons [1947] A.C. 156. Even if “ escape ” is construed 
in the narrower sense of escape from control, there appears to be 
no case, apart from Rands v. McNeil, in which the scienter rule 
has been held inapplicable on the ground merely that there was 
no escape from control. In Besoasi v. Harris (1858) 1 F. & F. 92, 
the plaintiff was mauled by a bear which the defendant kept on a 
chain in his garden and the defendant was held liable to her under 
the scienter rule. The foolhardy plaintif who interferes with 
dangerous animals has been sufficiently met in the past by a plea 
of volenti non fit injuria, contributory negligence (cf. Marlor v. 
Bal (1900) 16 T.L.R. 289), or that he was a 

On the broader question whether the scienter rule could ever 
apply to a claim by a farm worker against his employer for injuries 
inflicted by a dangerous animal kept on a farm, Denning L.J. 
thought that a farmer’s duty towards his men was no higher than 
that of any other employer. ‘‘ He must take reasonable care not 
to subject his men to unnecessary risk. The only difference is that 
when he has a dangerous bull he must take very great precautions ” 
(at p. 257). Jenkins L.J. thought that “it would be contrary to 
common sense to hold that the keeping by a farmer of a bad- 
tempered bull constitutes in itself negligence on his part so as to 
make him Hable to his men for any injury they may sustain in the 
course of their dealings with the animal, unleas indeed the bull has 
proved itself to be so utterly ferocious and unmanageable that the 
farmer knows or ought to know that the only way to prevent it 
injuring the men is to get rid of it” (at p. 267). Morris L.J. did 
not go into the question beyond observing that “‘ it may well be that 
if someone is employed as the custodian of a bull with dangerous 
propensities he voluntarily accepts such risks as are involved in 
such employment ”» (at p. 272). 

It is remarkable that there should have been no direct authority 
on this question, though the view expressed by the Court of Appeal 
is implied in such decisions as Mansfield v. Baddeley (1876) 84 L.T. 
~ 696, Yarmouth v. France (1887) 19 Q.B.D. 647, and Bowater v. 
Rowley Regis B. C. [1044] K,B. 476. In Bowater’s case both 
Scott and Goddard L.JJ. instanced the case of a horse-breaker as 
& proper one to apply the maxim volenti non fit injuria, and in 
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Mansfield v. Baddeley a Divisional Court held that the plaintiff, 
who had been bitten by a savage dog kept by her mistress, was 
entitled to recover because, the dog being kept on a part of the 
premises to which she did not ordinarily resort but to which she 
had been sent by her mistress on the occasion she was bitten, the 
risk of being bitten by the dog was not incidental to her employ- 
ment. Mansfield v. Baddeley suggests that the volens maxim can 
be pleaded only against a servant whose ordinary duties_expose 
him to the risk of injury from a dangerous animal kept by his 
master, and this view is supported by dicta of Jenkins and Morris 
L.JJ. in Rands v. McNeil. Denning L.J., however, appears to 
have thought that the strict rule of liability would not apply at all 
as between a farmer and his men. The difficulty with this view is 
that, if the risk is not incidental to a particular servant’s employ- 
ment, true consent to the risk can hardly be shown. 

A majority of the court (Jenkins and Morris L.JJ.) held that 
Rand’s claim in negligence failed also. Since there was no allega- 
‘tion that the defendant was vicariously liable to the plaintiff for 
the negligence of Moss, whom the trial judge had described as in 
charge of the operation, his liability in negligence turned on 
whether the system followed, on his instructions, in hooking the 
bull was a reasonably safe one, and on whether, even if the system 
was at fault, it could be said that the system was a cause of the 
plaintiff’s injuries. Though the majority, together with Denning 
L.J., disapproved of Donovan J.’s opinion that the plaintiff’s action 
must necessarily fail if, in entermg the box, he was acting outside 
the scope of his employment, nevertheless they both thought that, 
on the trial judge’s findings, the plaintiff could not succeed. 
Jenkins L.J., though he thought it questionable whether the 
method adopted was not so slow and uncertain that the defendant - 
ought to have foreseen that his men, eager to get on with their 
work, might go into the box in order to catch the bull, was not 
prepared to overrule Donovan J.’s finding that the method was 
adequate. He pointed out that there was no urgency about clean- 
ing the box at any particular time. Morris L.J., on the other 
hand, based his rejection of the plaintiff’s claim on the trial judge’s 
finding that Rands’ ‘‘ own Jack of reasonable care for himself was 
the sole cause of this distressing mishap.” Both accepted that 
Rands was acting within the scope of his employment in complying 
with Moss’s request to help him with the bull, though he had not 
assisted before. 

Denning L.J., in dissenting on this head of the plamtiff’s claim, 
gave three reasons for thinking the system defective, viz., (1) 
neither Moss nor Rands, though they knew the bull to be dangerous, 
had ever been expressly instructed not to go into the box in any 
circumstances while the bull was unsecured; (2) there should, he 
thought, have been a chain attached to the bull’s ring so that the 
men could angle for the end of the chain instead of poking at the 
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bull’s nose; and (8) because “* good sturdy men,” having failed to 
secure the bull from the window, would naturally go into the box 
and try to secure the bull there rather than put off the job. Rands 
having been at fault in entering the box was, he thought, if the 
defendant’s system was also at fault, a ground for reducing his 
damages rather than defeating him entirely. With respect to the 
majority, Denning L.J.’s view of this aspect of the case would seem 
to be more in accord with recent decisions, such as General Cleaning 
Contractors v. Christmas [1958] A.C. 180 and Drummond v. British 
Building Cleaners [1954] 1 W.L.R. 1484, on the liability of em- 
ployers for failing to instruct men in dangerous employment in safe 
methods of work. - 
Doveras PAYNE. 


DrATH AND MORAL OBLIGATIONS 


THERE seems little doubt that the decision of Harman J. in Re 
Makein, decd.) is legally unimpeachable if not quite inevitable. 
He there held that an ilegitimate son is not a dependant witbin 
the meaning of the Inheritance (Family Provision) Act, 1988, 
s. 1 (1) (as amended by the Intestates’ Estates Act, 1952), so as 
to be entitled to maintenance on the intestacy of his putative 
tather. It is probably fair to impute to the Parliament of 1988 a 
knowledge of the well-established rule of statutory interpretation 
according to which the word “ child ” in a statute means legitimate 
child, unless a contrary intention appears. Indeed it seems 
probable that if Parliament had intended, either in 1988 or in 
1952, to make provision on intestacy for illegitimate dependent 
children, it might have done so by express words. The decision 
really means that what Parliament failed to do in 1988 or 1952, 
a judge of the Chancery Division has refused to do in 1955, with 
the result that the surviving spouse and two legitimate children of 
this particular intestate were held entitled to divide between them 
an inheritance of £16,000 and refuse to maintain from it during his 
infancy an illegitimate child acknowledged as such by the intestate 
and brought up as a member of his family.” 

Some reflections are nevertheless prompted by the changes 
which have occurred in the public attitude towards devolution of 
property at-death free of the shackles that bound it while its 
owner lived, on the one hand; by the rigidity of stare decisis in’ 
statutory interpretation on the other hand, and by the impact of 
the one on the other. ~ 


1 [19055] 2 W.L.R. 48; [1955] 1 All E.R. 57. 

3 The ruling was given on a preljmmary point, assuming that the plamif 
could prove one or more of the following: (1) that he was a natural son of the 
intestate; (3) that he was acknowledged as such in the intestate’s lifetime; 

. and (8) that he was treated as a member of the intesiste’s family. 
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A considerable number of authorities had been cited in argu- 
ment, and Harman J. considered them in turn, starting with the 
dictum of Lord Eldon in Wilkinson v. Adam ?: ‘‘ The rule cannot 
be stated too broadly, that the description, ‘child, son, issue’ 
every word of that species, must be taken prima facie to mean 
legitimate child, son or issue.” Two comments may perhaps be 
ventured : — 

(1) The statement was obiter, representing a wide statement of 
a general principle which Lord Eldon held to be displaced on the 
facts of the particular case, the ratio decidendi of which was 
probably most nearly expressed in a preceding passage‘: ‘if 
illegitimate children are meant, there is no Rule of Policy which 
prevents the court from saying that they are intended; in other 
words, if they are sufficiently described, there is no rule that 
prevents their taking.” 

(2) This principle laid down nearly 150 years ago was probably 
then in advance of general public opinion. Not for another thirty 
years was an unmarried mother to be able to obtain a maintenance 
order fram the putative father of her child.’ Not until 1874 was 
it decided * that it was not contrary to public policy for a man to 
make, by a trust tnter vivos, provision exceeding mere maintenance 
for his illegitimate children already born or begotten. : 

Harman J. indeed agreed’ that in the construction of statutes 
“it is possible to trace, over the last century and a half, some 
relaxation in the strictness of proof required”? that the word 
“ children ” is apt to include illegitimate children, but he rejected 
the view that any illegitimate child could claim to share in the 
deceased’s estate as a dependant, adding’: “€ On this view, it seems 
to me that a person who was by repute, though not in law, the 
widow of the deceased might, by parity of reasoning, have a claim 
under the Act, and that even though there were a lawful widow.” ° 

Further consideration was, however, given to the narrower class 
of illegitimate children acknowledged as such or brought up together 
with or in place of legitimate offspring, but Harman J. decided that 
they also were not within the statute, on the grounds that “ every 


3 (1813) 1 V. & B. 422, 462. 

4 Ibid., p. 447. 

s By the Poor Law Act, 1844, fixing the maximum award at 2s. Od. per week. 

is was increased to Ss. in 1879 and leaped to £1 ın 1928. By the Affiliation 
Orders Act, 1952, the amount was increased to 80s. per week, the maximum 

e amount recoverable m respect of legitimate children on a maintenance order in 
the magistrates’ courts. 

© Ocolestone v. Fullalove (1874) 9 Ch.App. 147. 

7 [1955] 2 W.L.R. 48. 

* The recent decision of the Court of Appeal in Shaw v. Shaw [1954] 2 Q.B. 
420 may have rendered unnecessary a decision on this point, at least where the 
reputed widow ıs the innocent victim of a bigamous iago, by giving her a 
claim for damages against the deceased’s estate which supplements the rather 
pointless penalties for bigamy by some compensation for one of the victims of 
the frand. Unfortunately this relief does not seem apt for extension to the 
children of such a bigamous marriage. 
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word which has more than one meaning has a primary meaning; 
and if it has a primary meaning, you want a context to find 
another ’’ and that ‘“‘ * family °’? prima facie means ‘ children,’ and 
‘children’ prima facie means ‘ legitimate children’ (so that) 
‘family ’ means ‘legitimate family’ unless the context indicates 
the contrary.’ Considerations of a more technical and perhaps 
leas disputable nature were (1) that where another statute made 
provision for the families of deceased persons,’ the courts held that 
the words did not include illegitimate children, and Parliament was 
obliged to pass another statute to include them 1°; and (2) that 
where Parliament has intended to give a right to the illegitimate 
children it has done so in express terms.!! 

Precedents on the other side were not, however, entirely lacking. 
In 1981 Mackinnon J. decided that the provision in the Industrial 
Insurance Act, 1928, for insurance against funeral expenses of child- 
ren included such expenses for illegitimate children because ‘ the 
incidence of those expenses cannot depend upon whether before 
the birth of the particular child the mother did. or did not go 
through a ceremony in a church or registry office. The nature of 
the duty or obligation as to which she is desirous of insuring is pre- 
cisely the same whether the child happens to be legitimate or 
illegitimate.’’ This was a bold as well as a just decision, and it was 
surely open to a later judge to follow it and hold that an illegitimate 
child’s need of mamtenance when alive is no less real than his need 
of burial when dead: Harman J., however, preferred not to follow 
this ‘* high-water mark for an interpretation of this kind.” 

The progression from the unspoken assumption to the foregone 
conclusion might, indeed, be thought fairly clearly traceable in the 
earlier and latter parts of Harman J.’s judgmept. Thus he refers 
to the admitted fact that the law of intestacy makes no provision 
for a natural child to succeed to any part of the estate of his puta- 
tive father. It might seem that this is an argument for, not 
against, the inclusion of such a child under the Inheritance (Family 
Provision) Act, 1988, as in extending the operation of this Act to 
intestates’ estates it can hardly have been intended to limit its 
operation to those who would have succeeded on intestacy without 
it. And again, towards the end of his judgment, Harman J. points 

ut: “ The Act of 1988 was the first statutory interference in Eng- 
land with the freedom of testamentary disposition. Before 1988 a 
man might by his will disinherit his whole family, whatever sense 
be given to that word. At first sight, it seems to me that an Act 
intended to cut down this freedom should not have a meaning 
given to the class of persons who may take advantage of it more 
extensively than its plain meaning warrants, because every person 
® The Fatal Accidents Act, 1848. 
1° The Law Reform (Miscellaneous Provisions) Act, 1984. 


11 The Workmen's Com tion Act, 1025, s 4. 
12 Morris v. Britannio Assurance Co., Ltd. [1981] 2 K.B. 125. 
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included among the dependants is a person having a right to ques- 
tion the testator’s freedom to dispose of his own.” This speaks 
volumes for the attitude of the Judges in interpreting an Act of 
Parliament. If Parliament wishes to circumacribe ‘“‘ the right of a 
man to do as he likes with bis own ” (not during his life, but at the 
very moment of death) it must do so explicitly, otherwise the 
“plain meaning ” of the words will be applied.- 

The rise of the doctrine that, at his death, a man might disin- 
herit the children whom he was obliged to maintain during his life, 
has not been traced in detail, but it seems to have been associated 
with the decline of the power of the Church courts during the six- 
teenth century. ‘The Courts Christian, who held it a sin for a 
man to die without making his last confession, with provision for 
his soul and the Church, certainly accepted no doctrine of freedom 
of testation, and seem to have provided in all cases for a defined 
share of the estate to devolve upon the widow and the children.” 
As against his wife, the husband’s freedom to disinherit was in fact 
introduced by statute during the nineteenth century,'* and lasted 
for just over a hundred years." 

Finally, Harman J. concluded that the legislature cannot have 
contemplated applications by illegitimate offspring competing with 
the clams of the legitimate dependants, since that ‘‘ would indeed 
be visiting the sins of the fathers upon the children.” There is 
certainly considerable judicial authority for concentrating the sins 
of the fathers at death as far as possible upon those children against 
whom they have sinned during life. 

O. M. Stone. 


Monrteaces or LeasrhoLDns py Way or LecaL Caargr: RELIŒEF 
FROM FORFEITURE 


Onr method of mortgaging a term of years absolute is by-charge 
by deed expressed to be by way of legal mortgage (Law of Property 
Act, 1925, s. 86 (1)). The problem in Grand Junction Co., Ltd. v. 
Bates [1954] 2 Q.B. 160; [1954] 8 W.L.R. 45; [1954] 2 All E.R. 
885, was whether a mortgagee by legal charge could obtain relief 
when the landlord enforced forfeiture of the term of years. In that 
case, the mortgagor (in fact, an assignee of the original lessee) did 
not seek relief. Under section 146 of the Law of Property Act, 
ean underlessee may seek relief, and under section 87 (1) (b) a 
mortgagee by legal charge “‘ shall have the same protection, powers 
and remedies... as if. - . a sub-term less by one day than the 
. term vested in the mortgagor had been thereby created in favour 


`. 13 Pollock and Maitland, History of Huglsh Law, Vol. Il, pp. 812 et seq.; 
Piuckneté, Concise History of the Common Law (4th ed.), pp. 708-7. 

14 By the Dower Act, 1883, which rendered defeasible the widow's right to dower. 
15 Until the Inheritance (Family Provision) Act, 1988. 
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of the mortgagee.” Upjohn J. held, without prejudice to any 
Tights the mortgagor might have, that the mortgagee (in fact, the 
original lessee) was entitled to relief. This was an elaboration of 
dicta by Harman J. in Re Good’s Lease [1954] 1 W.L.R. 809; 
[1954] 1 All E.R. 275. 

In Chelsea Estates Investment Trust Co., Lid. v. Marche [1955] 
2 W.L.R. 189; [1955] 1 All E.R. 195, Upjohn J. had before him 
the question of what the rights of the mortgagor were in such a 
case. The landlords granted a 58 years’ lease of premises to be 
used as a hotel. The lessee assigned to the plaintiff company, and 
on the same day the company mortgaged by legal charge to the 
original lessee (the defendant Marche). The company paid neither 
rent nor mortgage interest, the landlords got an order for possession, 
and no relief (in the events which happened) was granted to the 
company. The mortgagee then applied for relief, and an order was 
made that the premises vest in the applicant for all the residue of 
the original term. The mortgagee went into possession, and subse- 
quently contracted as absolute owner to sell the premises. The 
mortgagors thereupon brought an action for redemption, contending 
that the defendant was still a mortgagee and not the absolute 
owner. 

Upjohn J. first decided that the words of section 146 (4) of the 
Law of Property Act made it clear that the mortgagee had a new 
lease, and not an assignment of the original lease. He then applied 
what is known in Ireland as the doctrine of graft, and held that 
the new lease was added to the mortgage security and not held by 
. the mortgagee as absolute owner. This was based on the fact that 
it was by virtue of his position as mortgagee that the defendant was 
able to obtain this new lease. The result appears to be the only 
case in which, since 1925, there can be a mortgagor of a legal estate 
in land whose sole interest in the mortgaged property is an equity 
of redemption. As the mortgagors were not seeking to stop the 
sale, the practical result was that they were entitled to the balance 
of the purchase-money after the mortgagee had paid himself off. 

The learned judge pointed out that there would be anomalies 
whether he decided that the new lease was engrafted on to the mort- 
gage security or he decided that the mortgagee took it as absolute 
owner. In the latter case, he said, the mortgagee could keep his 
term and still sue the mortgagors for the debt on the personal obliga- 
tion. One possible way out of that would be to treat the order 
under section 146 of the Law of Property Act as equivalent to fore- 
closure. Taking the former course, Upjohn J. suggested two 
anomalies. First, that the mortgagee would remain liable for the 
whole term on the covenants in the new lease, even if the mort- 
gagors redeemed the day after its creation. Secondly, if the 
mortgagors redeemed, the landlords would once again be saddled 
with a tenant whom they had just ejected as being unsatisfactory. 


`~ 
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But the right to redeem is equitable, and it would be possible to 
defeat such a redemption by application of the clean hands doctrine 
(a suggestion for which I am indebted to Professor Montrose). That 
would dispose of both anomalies, and leave the mortgagors with 
only a right to an account of proceeds of sale. If the clean hands 
doctrine does not apply, it would seem that a sure-fire way of 
avoiding forfeiture has been found: every lessee who proposes to 
default on his obligations to his landlord should first take the pre- 
caution of mortgaging his term. 

Presumably Marche has now conveyed the premises to the pur- 
chasers under the contract. What have they got? A mortgagee 
exercising his statutory power of sale conveys an estate free from 
any right to redeem or reversion in the mortgagor. But this mort- 
gagee purported to sell as absolute owner. Possibly he could pass 
only what he was absolute owner of: his mortgage security. If 
that is right, the purchasers simply become the mortgagees—+.e., 
the mortgagors can still redeem. ~ | i 

Although the mortgagee was entitled on relef only to a term 
less by one day than that forfeited, the court created in him a 
term co-extensive with that of the mortgagor. The court can give 
more generous relief than the applicant is entitled to. Could they 
give a longer term then that originally mortgaged, or one with leas 
onerous covenants? 

L. A. SHERIDAN. 


POSSESSION UNDER A STATUTORY TRUST FOR SALE 


Tue Court of Appeal has a great deal of litigation to get through, 
and it is well known how admirably it discharges its function of 
providing expeditious appeals in large numbers of cases. Even 
reserved judgments are usually delivered with remarkable speed, 
when one thinks how few free days their lordships have to simmer 
over the more difficult decisions. It is because of the high standard 
achieved by the court in the huge majority of cases that when a judg- 
ment seems to fall below the usual excellence, one is inclined to 
carp, if only to prove that one’s fallibility is not unique. 

In Bull v. Bull: land was purchased in 1949 with money con- 
tributed mainly by the son, and partially by his mother, and the 
conveyance taken in the name of the son. The trial Judge found that 
fhe mother did not intend to benefit him, and so, the presumption of 
advancement being negatived, the son held the land on the statutory 
trusts for himself and his mother as tenants in common. Trouble 
started when the son married, and hig wife failed to get on with her 
mother-in-law. The son threatened to evict his mother, who wanted 
to stay, or at least to get back the money she had contributed. 


1 [1955] 23 W.L.B. 78; [1055] 1 All H.R. 258. 
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The decision of the unanimous Court of Appeal, in a reserved 
judgment, was startling. Denning L.J., delivering it said, ‘‘ the 
son is, of course, the legal owner of theshouse; but the mother and 
son are; I think, equitable tenants in common.” He then stated the 
rights of the old tenants in common at law; to occupation, to an 
account against one alleged to be taking an unfair share of the 
benefit, and to an action for trespass in the case of a complete 
ouster; and continued, ‘f Such being the rights of legal tenants in 
common, I think the rights of equitable owners in common are the 
same, save only for such differences as are necessarily consequent on 
the interests being equitable and not legal.” 

After this calm beginning, however, the judgment became highly 
unorthodox. The court held that until sale each beneficiary was 
entitled to the possession, use and enjoyment of the premises and 
neither could turn the other out. As the son was trustee, does this 
mean that the trustees can never eject the beneficiaries? For many. 
purposes the cestui que trust has no right to the specific items held 
by the trustee.” Certainly, in Parker v. Rosenberg? it was held by 
the Court of Appeal that the sole tenant for life under a trust for 
sale was not a ** person . . . who is or would be but for this [Rent 
Restriction] Act be entitled to possession of the dwelling-house ”’ 
forming part of the trust property, and so, when she and the trustee 
joined in a claim for possession based on the hardship of the bene- 
ficiary they failed. If in construing a statute based on economic 
considerations, the court will not lift the veil of conversion * there 
seems-to be far less reason why it should do so in a statute based on 
conveyancing machinery. 

Here the son was the trustee and, as such, it is submitted that 
he could turn his mother out, though if he did so she could sue him 
for due administration of the trust, if he did not make the land 
profitable, and, in the circumstances, she could probably compel a 
sale. Or she could ask for an order, under the Law of Property Act, 
1925, s. 80, giving her powers of leasing and management, including, 
presumably, possession. But as the-son was the majority owner, 
such an order would probably not be made. But the court went 
much further than this in pointing out that the son could not sell 
with vacant possession, so long as his mother remained in occupa- 
tion. This statement seems somewhat surprising when one thinks of 
the purpose of the 1925 property legislation, to make land more 
freely ahenable, by adopting the overreaching device. «Let us then 
examine the -authority for the proposition. 

First, Denning L.J. says that there is the practical difficulty that 
a sole trustee cannot sell, because he cannot give a good discharge for 
the price, and he cites the Trustee Act, 1925, s. 14. But this section 


ere g 1 aes A el  M tr cleats ari 520 at pp. 590-584 
3 [1047 871. Also Halsbury, Vol. 27, p. 7 
4 ae Sa does apply to statutory trusta for sale: Re Kempthorne [19080] 
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does not go so far, and even the Law of Property Act, s. 27, does 
not prevent the trustee from conveying a good title. Still the son 
might find difficulty in finding a purchaser without the appoint- 
ment of a co-trustee to receive the proceeds. However, he could 
transfer title, and since it does not seem that the trust was apparent 
on the title, a purchaser might well think he was buymg from an 
absolute owner, whose discharge would be sufficient. In any event, 
as Denning L.J. pointed out, the difficulty could be resolved by the 
appointment of a co-trustee by the son. 

His lordship continued that ‘‘ so long as the mother is there, 
they [the trustees] could not sell with vacant possession.” For this 
proposition he cites first the Law of Property Act, s. 14, a section 
on which there have been no decisions, and whose meaning is con- 
sidered by many to be obscure. It enacts that nothing in this part 
of this Act shall prejudicially affect the interest of any person in 
possession or actual occupation of land to which he became entitled 
tn right of such possession or occupation. But the mother’s right 
to possession or occupation was in right of her interest as equitable 
tenant in common, and resulted solely from that, and the discretion 
of the trustee in letting her in. - Presumably the provision deals with 
the case of the squatter, whose interest arises only by reason of his 
possession, or the tenant at will, whose rights arise by virtue of the 
estate owner’s will, and of his own possession. It seems a far cry 
to say that the rights of the beneficiary resulting from the purchase 
of the land arise *‘ in right of such possession or occupation.’ 

The next section cited by Denning L.J. is the Law of Property 
Act, s. 85. But it is submitted that on a simple reading of the 
somewhat involved section, it is not, as his lordship suggested, the 
trust for sale, but the proceeds that are subject to ‘* such powers and 
provisions necessary to give effect to the rights of persons interested 
in the land.”’ 

If this is so, then the overreaching provision applies, and resort 
to section 80 becomes unnecessary, as the beneficiaries’ consent is 
not required for a sale. i ; 

It is submitted then that, on appointing a co-trustee, the son 
could sell the house. Indeed the decision is most unfortunate, as, 
without an order of court under the Law of Property Act, s. 80, 
whenever co-owners come to deadlock, the trustees will be unable to 
take the simple way out, and sell over the head of a recalcitrant 
beneficiary, who, over a period, may have become so frustrated 
' that he would willingly cut off his hand to spite his face. 


VALENTINE LATHAM. 


Vor. 18 20 


REVIEWS 


Tae Province oF JURISPRUDENCE DETERMINED, ETc. By JOHN 
Austin. Introduction by H. L. A. Hart, Professor of Juris- 
rudence in the University of Oxford. [London: Weiden- 
eld and Nicholson. 1954. xxi and 896 pp. 12s. 6d.] 


Tur republication of Austin’s Province of Jurisprudence Determined in: this 
new series, which will present to the more general public a number of eigni- 
ficant works in the history of thought and ideas, is a most welcome event 
As Professor Hart remarks In his introduction, Austin’s work has been 
criticised almost incessantly since its appearance yet “never since his death, 
has it been ignored.” Indeed, some of the most significant contemporary 
works in the field of analytical Jurisprudence, in particular the doctrines of 
Kelsen, Hohfeld, Somló, Kocourek, have served to underline the lasting signi- 
ficance of Austin’s attempt to define the necessary concept of a science of 
law. At the same time, the struggle of our generation for an effective inter- 
national order has underlined the significance of Austin’s distinction between 
positive law and positive morality. As a standard of reference, Austin’s work 
remains indispensable although it is sincerely to be hoped that the science 
and teaching of jurisprudence, in England and elsewhere, will néver revert to 
the sterile illusion that the analysis of concepts is the entire domain of juris- 
prudence. Professor Hart—-whose short introduction, partly biographical and 
partly analytical, unfortunately gives no more than a few critical comments 
on Austin’s system, instead of a comprehensive contemporary appreciation— 
observes that “EingHsh jurisprudence has been and still-is predominantly 
analytical in character,” and thet “other influences ... have been secondary.” 
The correctness of this assertion-seems to depend very much on the scope 
we give to the science of jurisprudence. If we go by titles of booka, then the 
Austinian tradition hes, until well into this century, almost a monopoly of 
“ jurisprudence” (Markby, Holland, Salmond, etc.). But if the areas that. 
Austin or Kelsen—neither of them quite conslstently—exclude from the pro- 
vince of jurisprudence, namely the study of the Interrelation of law and ideas, 
law and social changes, public policy, etc, are regarded as a vital part of the 
study of jurisprudence, then surely the influence of such writers as Maine, 
“Dicey, Bryce or Maitland, is at least equal if not greatly superior to the 
effective influence of the analytical jurists. Nor should we be unduly 
impressed by the countless repetitions of the well-worn platitude that judges 
are only concerned with the law as it is and not the law as It ought to be. 
Perhaps the most interesting section in this most attractive editlon 1s 
Austin’s lecture on “ The Uses of the Study of Jurisprudence,” published after 
his main work. This was an introduction to the course of lectures which 
Austin gave at the University of London from 1828 to 1892. In this lecture 
be ontiined the reasons for teaching jurisprudence and—a matter of particular 
interest to readers of this review—the reasons why there should be folly 
fledged law faculties at universities, and why London possessed particular 
qualifications for such a faculty (it took nearly a century for the realisation 
of this suggestion). One hundred and twenty-five years later, Austin’s ples 
for the advantages which a law faculty would bring, such as “a juridical 
literature worthy of the English Bar,” good legal treatises, or the advance- 
ment of law and legislation as sciences by a body of men “specially devoted 
to teaching them as sciences,” is by no means out of date. Following similar 
pleas, made abont the same time (¢.9., by the New York Attorney-General 
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Benjamin Butler in a pamphlet published in 1888, advocating the establishment 
of a law school at New York University), the Americans have been well ahead 
of the British in the establishment of such full and balanced law faculties. 
But it is perhaps at last recognised, in Britain and elsewhere, that the theo- 
retical study of law and {ts foundations is not an alternative to. its practical 
understanding but that the two go hand in hand. It is almost embarrassing 
to say that such an assertion can even now not be regarded as a triviality. 


W. Fureowamn. 


SUPREME COURT AND Supreme Law. Edited by Epmonp Cann. 


[ Bloomington: Indiana University Press. 1954. ix and 250. 
$4.00. ] 


Turse little volume devoted to the Supreme Court of the United States is a 
most inspiring and thought-provoking work. It is not a mere listing of what 
that court is and what it has done. There is an assumption that these are 
known and, in the words of the editor, there is an effort to comprehend and 
evaluate an “institution.” As the book is neither a defence nor an attack, 
we enjoy the inquiry into the origins of something which today in federations 
we rather take for granted—the place and the power of the highest court to 
pass upon the validity of legislation from a constitutional standpoint, While it 
is true that the “Judicial power shall extend to all cases, in law and equity 
arising under this Constitution, the laws of the United States, end Treaties 
made, or which shall be made, under their authority” [Art III, s 2], the 
concept or even acceptance of this concept of judicial power in the constitu- 
tonal extent to which it has been used in the United States, Canada and 
Australia was something new to a nation born into a heritage of parliamentary 
supremacy. In 1808 the court as a fnll court, exercised {ts power to 
declare unconstitutional an act of Congress. The occasion for this volume 
is the one hundred and fiftieth anniversary of the decision in Marbury v. 
Madison (1808) 1 Cranch 187, and the meetings held at the New York Univer- 
sity School of Law in honour of that occasion. 

Without so much as an explanation of the case itself, so well known to 
students of federal constitutional problems, the volume steps immediately into 
its task in seven chapters. Dr. Cahn, the editor, is responsible for an intro- 
ductory “American Contribution” in which are considered the nature of a 
federal constitution and the problem of immutability, solved by the amend- 
ment process and, because the “broad, sweeping phrases of the text” needed 
to be “interpreted by some authoritative organ” (p. 12), by the method of 
judicial review ‘by the court. There is a suggestion in later parts of the 
chapter (6.9, pp. 18-16) that the decision in 1808 replaced an “appeal to 
heaven” by an appeal to the courts. Whatever may have been the earlier 
sanctions, if any, judicial review as exemplified in 1808 inaugurated a new and 
wonderful method of preventing the various forces tn a State which is subject 
to a written constitution from, in effect, tearing up the charter. The editor 
properly notes, however, that judicial review as we know it in the United 
States, is more than just simple enforcement of the terms of a constitution; 
it is also an “express or tacit interpretation of the Constitution; or— 
in other words—a continual process of adjusting and adapting the funda- 
mental fabric” (p. 19). How far this latter point may be true in Australia’s 
or Canada’s highest body is as yet questionable. 

Chapters two and three consist of stx papers given by the other five 
participants at the New York celebrations, together with the impromptu dis- 
cussion which followed each paper. In discussing the conditions and scope of 
constitutional review, Dean Bischoff emphasises some features of review as 
developed in the United States—Juriediction to declare a law unconstitutional 
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will not be exercised if at all possible; no references as we know them in 
Canada (must be actual litigation taken in good faith). The differences for 
Canada and Australia are noted by Dr. Paul Freund (p. 88). There is some 
suggestion in favour of an enlargement of these rules to permit the court to 
exercise its power more readily, but the nature of the remedy is not made 
clear (Bischoff, p. 81). A farther limitation in which political Issues ere held 
to be “non-justiclable” is discussed by Professor John Frank. It would seem 
that some of these issues do not differ from some of the questions upon which 
we in the Commonwealth are content to accept the statement of the Secretary 
of State or other officer of the government. But in the United States con- 
siderable expansion of this exception is found, to the regret of some panel 
members (and see Frank’s separate paper at p. 182). It is thus suggested 
that the point at which war begins or ends is a conventional political question 
for international purposes, “but there is no good reason why it must be 
similarly unreviewable for domestic purposes.” Scope of review also covers 
the problem of what facts may be examined, and the “ Brandeis brief” in 
which a large quantity of extrajudicial records (legislative committee reports, 
action of other legislatures, books, articles) are locked to. Perhaps the legal 
profession should in other countries make use more formally of this type of 
brief. Dr. Freund suggests considerable extension even within his own 
country. But the absence of such briefs should not meen that courts elsewhere - 
- do not examine these materials in forming their conclusions, perhaps not 
directly in each individual case but by way of the ordinary reading of which 
they are allowed to take Judicial notice. We realise the unfortunate extent to 
which in the United States legislative committee and other records are padded 
with Irrelevancies in an effort to direct, by use of these materials, the Judicial 
interpretation of legislation. The Brandeis brief offers a stmilar scope for 
“manufactured” facts. Such briefs may direct the court’s inquiry to these 
materials, but they should have, it is humbly suggested, no more weight than 
the things of which our judges take Judictal notice. The third chapter in a 
similar way discusses the process of constitutional construction. Perhaps the 
thesis of this portion is summed up by Mr. Curtis of the Massachusetts Bar. 
“The court is well fitted to find the meaning of the Constitution where 
it belongs, in {ts words. This is a lawyer’s usual and familiar vocation. 
It may be easier, but I won’t agree that it is nobler, and I know it is not 
wiser, to chase the meaning of our Constitution through the basement 
door of our ancestors’ intentions. The justices are at their best when they 
measure their respect for the opinions of their fellows and co-workers in 
our government against the meaning of the words, instead of against a 
reverence for the past” (p. 70). 
In the discussion of Mr. Curtis's remarks, Dr. Freund refers to the approach 
of the Judicial Committee of the Privy Council in Canadian’ and Australian 
constitutional appeals—a gearch for the “pith and substance” of the par- 
ticular law in question, a search which he criticises as one defining the law 
by its essence rather than, he suggests, by its consequences. The effect of the 
law must be examined, including the consideretion of evidence, to find its conse- 
quences. Then only will it be possible to say whether a law is federally proper. 
This and other points of a comparative nature are enlarged upon in Freund’s 
separate paper (Chap. IV). But do we not in Canada, to a large extenj, 
do what Freund suggests? Do we not, in finding the “pith and substance,” 
look to the consequences? Does factual evidence in the form of volumi- 
nous briefs help materially to solve the difficulty, remembering not only 
the difficulty of accepting at face value the contents of those briefs but also 
the opportunity. which counsel in our countries haa, in largely unlimited time, | 
to develop some of these matters in oral argument, with such references to 
recorded materials as he desires? Perhaps our emphasis upon consequences 
rather than an assignment of the law to a “category” of the constitution 
should be more readily recognised. I admit a tendency in some cases of “ pith 
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and substance” to forget consequences. But there is not, it is suggested, a 
real difference in approach in these countries. : 

The extent to which constitutional interpretation is said to depend upon 
today’s notions of what specific language means is illustrated (in the extreme) 
by the suggestion that a law permitting whipping should be held unconstitn- 
tonal today as a “cruel and unusual punishment” (prohibited by the const- 
tution) because only two of the forty-eight states have such laws today. 
Presumably it would be constitutional in Canada today (had we a similar 
prohibition in our constitution) on the basis of the very same reasoning. This 
reasoning has not entirely been applied, it is thought, to the due process clause 
—a point raised by Freund at pp. 78-4, but not dealt with Finally, in the 
last of the six papers, there is an excellent discussion of the role of stare 
decisis in its application to the highest court (pp. 76-85). 

The book is completed with four major papers dealing with judicial review 
in relation to federalism (Freund), basic HberHes (Frank), distribution of 
national powers (Hurst) and to majority rule (Curtis). Some of these dis- 
cussions have been noted already where they arose in earlier debate. They 
are in some ways the meat of the book, and are a very fair assessment of the 
court’s role. To other federations, particularly in Canada where we are Just 
beginning to feel the need for guidance from the experience of others now 
that the Privy Council bas gone, this volame offers in wonderful measure some 
of the accomplishments and pitfalls of constitutional review by the highest 
court in the State. 

Graer D. Keonwepy. 


Some Werre Sræs. By EarL JowrrrT. oo Hodder and 
Stoughton. 1954. 228 pp. 16s. net. 


Pomxio interest in the drama of the criminal courts remains insatiable. The 
sales of Agatha Christle and Dorothy Sayers rise ever higher: barristers 
who have never practised make incomes a silk might envy by resurrecting 
cases Ín which they have never taken part: while every playwright knows the 
one certain talisman for his play’s success is the inclusion of a trial scene. 
Crime programmes top the list of B.B.C. popularity polls, and even children 
today prefer criminals to fairies, Lord Jowitt, a dignified and unlikely figure 
emidst this motley throng, has now joined in the scramble, and after a 
preliminary revelation in the columns of the Evening Standard has produced 
his whole creation for our delight. I confess that I read this little digest 
of famous cases with absorbed interest, and venture the unverifiable and there- 
fore safe prophecy, that—were it not for the prohibitive price—this volume 
would be a best seller. The drawback of all such books—and they are now 
so numerous that like commercial histories they practically constitute a new 
literary “genre ”—is that by concentrating on the high spots of a barrister’s 
life, they disseminate and perpetuate the novelletish illusion that the barrister’s 
profession is a glamorous one. For every interesting case there are a hundred 
dreary ones—ber aspirants you have been warned! 

Lord Jowitt’s first book The Strange Case of Alger Hiss, withdrawn in the 
United States, enjoyed a favourable press here, although there were critics 
who questioned the propriety of such a books being written by an ex- 
Lord Chancellor, and cast doubts upon the relevance of his implicit con- 
clusion, that had Hiss been tried in England he would have been acquitted. 
No such accusation of remoteness could here be justified since Lord Jowitt, 
either as prosecutor or defender, was personally involved in all the cases 
which he describes. In his potpourri every variety of villainy is sketched, 
from that found in big city firms as in the Royal Mail case, to that which 
sprang up literally amidst the cabbages in the delightfully named Cornish 
village of Pipers Pool. His first six cases, dealing with espionage, explain 
the title, but surprisingly enough they are the dullest in the book Those 
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spies who landed on the English coast were apprebendéd almost before they 
could say “Adolf Hitler,” let alone discover a secret document, and the 
chief impression they leave is of the extraordinary crudity of German 
Intelligence methods. None of the spies so hopefully dispatched could speak 
good English and one could not speak a word! As for Tyler Kent and 
Anna Wolkoff with their virulent anti-Semitism, their mania for collecting 
secret documents which they never used, and. their passion for plastering 
urinals with insulling messages, they hardly deserve the name of spies at all. 

The account of Princess Youssoupoffs libel action is intensely interest- 
ing, and her successful claim for £25,000 against a film company—who never 
knew of her existence—a pointer to the hazards of the then existing law of 
Hbel. As Lord Jowitt himself naively remarks: “How I wish some kind 
friend could identify me with the villain of a populer film.” The- author 
gives a horrific description of the murder of Rasputin, which although no 
novelty—full accounts appeared in Prince Youssoupoff's two books Rasputin 
(1927) and Lost Splendour (1958)—still enthrals, The wretched Rasputin, 
having gorged himself on chocolate cakes and wine containing enough prusaic 
acid to wipe out a monastery, been shot three times, once through the heart, 
and bludgeoned with a loaded stick by the deménted Prince Youssoupoff, 
eventually suffered death by drowning in the Neva, into which his supposedly 
dead body had been thrown. At the inquest his lungs were found full of water. 
For those with a taste for the gruesome there is further strong meat in the 
shape of Fox, the daring of the staff at Margates Metropole Hotel, 
who, despite this distinction, turned out to be a male prostitute with long 
prison sentences for fraud and capped his career by murdering his mother. 
For the milder sort there remains Thorne, who dismembered the body of 
his fiancée who was suffering from “nerves” (justifiably it would seem), 
and buried her heed in a tin in his chicken run. An interesting revelation 
occurs in the book which casts further light on the relations between Wilde 
and Carson. Carson told Lord Jowitt that they had met face, to face in 
a Paris Street. “Did you stop and talk to him?” asked Jowitt. “Of 
course not” snapped Carson. One turns away from this picture of vindic- 
tiveness to the pleasanter memory of the Prince of Wales leaning out of 
his cabriolet in Cannes to salute Wilde, then in eclipse; or to Robert Ross 
standing three hours in the rain outside’ Reading gaol to raise his hat to 
the manacled Wilde as he was led away. Or one thinks of Lord Jowitt 
himself saving Lord Kylsant from expulsion from his club after conviction, 
and his kindly salutation of Hatry on a chance meeting after his release from 
gaol. This book reveals the author as a simple, kind, and curiously detached 
man. These last two incidents show that his eminence is not unmatched by 
his compassion. 

Nomix Sr. Jonw-Sravas. 


Tur CarRIGE oF Goops sy Sra Acr, 1924. By Raovu P. 
COLINVAUI. don: Stevens & Sons, Ltd. 1954. xxv 
and 208 pp. (with index). 25s. net.] Payne’s CARRIAGE BY. 
Sra. Si edition. By J. Muxrs HOLDEN, LL.B., PH.D, 
[London: Butterworth & Co. (Publishers), Ltd. 1954. xxvi, 
179 and 15 pp. 21s. net.] 


TREATISES ON THE BALTCON CHARTERPARTY. By KyeuD RÖRDAM 
[London: George Allen & Unwin, Ltd. 1954. 196 pp. 82s. 
net. | 


Me. Cotorvaux’s new book is substantially an extracted version of those 
parts of Carver's well-known work on Carriage of Goods by Sea which are 
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concerned with the Act of 1924 It will no doubt be useful to practtloners 
to have these sections of Carver easily available in a small compass, In his 
excellent 9th edition of Carver (see my review in 16 MLR. p. 252) the 
author of this book expounded the 1924 Act in one section relying upon cross- 
references to other parts of the volume for the purpose of connecting it 
up with the general common law which of course remains operative in a number 
of connections. This made for a good deal of awkwardness and the chief 
value of the present volume lies in the fact that the relevant rules are brought 
together, so that the law in respect of a number of matters is now more 
easily ascertainable. 

Mr. Colinvaux contributes an interesting, if slight, history of the difficulties 
and negotiations which led up to the passing of the Act. This might well 
have referred to the pert played by the late Sir Norman Hill, the eminent 
Liverpool solicitor, and the shipowners of that port, in persuading British 
shipowners generally that they ought no longer to stand out against the 
movement for a standard bill of lading—I have always understood that this 
was of crucial importance. Nor does he refer to the influence of the banks 
who, with the growing use of documentary credits, were becoming more and 
more involved as holders of bills of lading, documents unrellable as security 
at that time owing to the prevalence of the “weight quantity and contents. 
unknown” clause. 

Mr. Colinvaux also includes a short general chapter on the bill of lading 
by way of introduction, and a number of appendices, which however are again, 
for the most part, taken straight out of Carver. Cases decided in the courts 
since the appearance of the 9th edition of that work are dealt with in 
footnotes. 

It is interesting to observe that Mr, Colinvaux is extremely critical of the 
drafting of the Hague Rules. Comparing them with “a well-drafted enact- 
ment™ like the Sale of Goods Act, 1808, which has had the effect of 
“ crystallising” the law, he says that they “ put it into confusion indefinitely,” 
and again that “every month sees some new and insoluble problem arising” 
under them. He seems to attribute this to the fact that they “attempt to 
incorporete into Engish law the terms of an International Convention.” 

No prominent English commercial lawyer has given closer attention to 
the Hague Rules than he has and one therefore differs from him with a good 
deal of hesitaHon. I am, however, far from satisfied that the volume of 
litigation arising from the Hague Rules bears out this contention. The table 
of cases of this book is only some fourteen pages long, and certainly much 
less than half of the cases cited therein are concerned with the construction 
of the 1924 Act. The table of cases to Chalmers’ Sale of Goods Act, 1898, 
runs to over forty-six pages, the great majority of which are relevant to the 
construction of that Act. Moreover, how few of the disputes over the mean- 
ing of the Hague Rules have been regarded as sufficiently important as to 
require the attention of the House of Lords! 

I do not deny that the Rules have given rise to a number of very knotty 
problems, and there are of course others which have not yet been ltigated. 
But it has always seemed to me that considering the 1924 Act is based upon 
the translation of a French text arrived at ag a result of a series of inter- 
national conferences which were concerned to formulate a large number of 
new rules the result was a remarkably successful achievement. I remember 
very well the gloomy prognostication of the Commercial bar at the time of 
the passing of the Act—they ought to have been pleased at the prospect of so 
much work. Yet by 1980 after five years working of the Act the reported 
cases as to its construcHon could just about be counted upon the fingers of 
both hands. 

The drafting of the Sale of Goods Act, 1898, was a much simpler operation. 
It consisted merely in putting the’ effect of the decided cases into a code, 
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and it was carried through by a draftsman already experienced in the work. 
Yet no other codifying Act has given rise to so much litigation. Whether 
this can be accurately described as “ crystallising” the law I wonder. 

During the period which has elapsed since the present edition of Carver 
appeared there have been quite a number of cases relevant to the Act. Mr. 
Colinvaux has dealt with these in footnotes for the most part. This is often 
quite satisfactory, but on occasion leads to a certain clumsiness, In some 
cases indeed the footnotes are not concerned with new cases but give an 
extensive commentary on the text in Carver which it would surely have 
been better to have carried out by a complete rewriting, s.g, the extensive 
footnotes to Art. IIL r. 2, at pp. 4647 which are rather confusing. Mr. 
Colinvaux has adopted the method of rewriting in connection with his acute 
criticism of Scrutton’s commentary on Art. IV, r. 4, and the inconsistency of 
treatment is a little pusaling. : 

Peyne’s book on Carriage by Sea is of course an old friend It was 
originally based upon the admirable lectures of the late Mr. J. G. Pease, 
for many years Reader to the Inns of Court, and is much the best student’s 
textbook on the subject. It is a book which has been fortunate in its 
successive editors, each of whom has left a noteworthy impress upon it. The 
present edition for which Dr. J. Milnes Holden. is responsible worthily. 
upholds this fine tradition. Throughout its chepters the care end thought- 
fulness of the new editor are evident, and he is to be congratulated on the 
sound scholarship displayed. 

There have been few outstanding decisions on the law of carriage by sea 
of recent years, so that few changes of any substance have been required 
to the text. In Conflict of Laws, which is after all somewhat peripheral, the 
tendency to abandon the test of the ship’s flag in the determining of the 
“proper law of the contract” has been accentuated and this is reflected 
in Dr. Holden’s treatment of the subject. 

He has however made two additlons which are of some importance, 
and questionable wisdom. These are concerned with the “both-to-blame 
collision clause,” and the “Jason clause” which are commonly found in 
contracts of affreightment concerned with shipments to and from the U.SA. 
Although of much importance in practice they are highly technical and of 
limited range. I wonder whether to bring them into a book intended to give 
a student a general conspectus of the law of carriage by sea will not lead 
rather to the confusion of his mind then to its enlightenment. 

Treatises on the Baltoon Oharterparty, although largely technical in 
character, should be of interest to the student of comparative shipping law, 
end of value to lawyers, shipowners, and shippers who are concerned with 

trade to and from the Baltic. The Baltcon charterparty is used for the 
purposes of the coal export trade from this country to Baltic porte. It 
is an interesting and fairly early example (1908) of a standard form of 
contract agreed between representatives of the various interests concerned 
fn this trade. It has stood the test of time, has had its use extended to 
cover other types of fuel, and has been taken as a model for the Polcon 
Charterparty which is now used for similar traffic from Polish ports. 

Dr. Rodrdam’s book which originally appeared in Danish consists sab- 
stantially of a detailed analysis of the clauses of the charterparty made 
in the light of the decisions of the different Scandinavian courts which have 
been called upon to construe it, and more particularly of those of the Meritime 
and Commercial Court of Copenhagen and of the Danish High Canrt of 
Justice. Since many of the cleuses in question are found in much the same 
language in other contracts of affrelghtment this analysis has a wider value 
than might at first appear. English law on the other hand is nowhere dis- 
cussed which is a litte surprising when the document under construction 1s 
an English document. However, it does not appear that the approach of the 
Northern courts is essentially different from that of our own, and it might 
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well be helpful to Engilsh judges from time to time to know how their opposite 
numbers in Copenhagen, Stockholm or elsewhere have handled some particular 
point of controversy. 

The translation on the whole is in very reliable English, but from time to 
time statements which seem to be of rather dubious accuracy appear and one 
has the feeling that this is due to the tranalation. Thus on p. 1] it is stated 
that “the obligation of the charterer to pay the freight normally ceases when 
he has delivered a cargo” in which “delivered ” presumably means “loaded.” 
On the same page it is stated that “the charterer has no obligation in a legal 
sense to deliver cargo.” To an English lawyer this is puxsiing, since clause 1 
of the Baltcon charterparty provides, as is of course usual in charterparties, 
that the charterer shall load a full and complete cargo and Mr. Rbrdem him- 
self states lower down that his failure to do so will involve him in liability 
to pay damages. This, however, presumably flows from some difference in the 
legal concepts involved, and is not in any way due to the translation. 

C. 


‘Tue PewcrLes oF Comrany Law. By His Honour Jupcr 
CHARLESWORTH, LL.D. Sixth edition. [London: Stevens & 
Sons, Ltd. 1954. xxxv and 880 and (index) 8 pp. 17s. 6d. 
net. | 


His Honour Judge Charlesworth’s book on Oompany Low has become well 
established and deservedly popular as an introduction for students of that 
subject. In this new edition of his book Judge Charlesworth does not profess 
to include all company law cases reported since the publication of his previous 
edition but only those which “seemed suitable to the scope of the book”; 
nevertheless his selection is comprehensive enough to include every case which 
could conceivably be of interest to a non-prectitioner. The general impression 
obtained from a perusal of the book is one of excellence; indeed, the present 
reviewer endorses the opinion of Professor Gower, expressed in his review 
of the previous edition in (1949) 12 Modern Law Review 584, that this is the 
best of the students’ shorter textbooks on Company Law. Judge Charlesworth 
may care, however, to bear in mind the folowing criticisms on relatively minor 
points. 

In the preparation of this new edition Judge Charlesworth could advan- 
tageously have paid much more attention to the suggestions made by Professor 
Gower in the above-mentioned review. The treatment of Wewborne v. Sensohd 
sto, Ltd. [1954] 1 Q.B. 45, could be improved. It is misleading to say of that 
case that “neither Leopold Newborne (London), Ltd, nor Leopold Newborne 
could enforce the contrect,” for the question at issue was one of validity not 
of enforceability; further, the reason should be given why, although Baxter 
was personally liable on the pretncorporation contract in Kelner v. Baxter 
[1866] L.R. 2 C.P. 174, there was no contractual relationship between Leopold 
Newbome himself and Sensolid, Ltd. (Incidentally, with regard to Kelner v. 
Baxter itself, surely it is misleading to say on p. 42 that “no ratification of 
the contract could be made by the company without the consent of K,” for 
there was no possibility of ratification at all.) In view of the space given on 
pp. 17 end 802 to Re Jon Beauforte (London), Lid. [1958] 1 Ch. 181, the 
point should have been made that, even though the company needed coke for 
its legitimate business, the contract for the supply of the coke was ultra vires, 
because the suppliers knew it was to be used for a purpose which they must 
be deemed to have known was «lira vires. The wording of the passage on 
p. 268 relating to Re Consolidated Goldfields of New Zealand, Ltd. [1958] Ch. 
689, is rather ambiguous, for it might be taken as meaning that the term 
“ member” in the Companies Act, 1948, s 212 (1) (g), does not include such 
past members as ceased to be members within the year immediately preceding 
the commencement of the winding up, and, in view of the reasoning in this 
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last case and in Re Anglesea Collery Co. (1866) L.R. 1 Ch. 555, it is incorrect 
to say, on p. 248, that the term “contributory” in sections 212 and 218 of the 
Act includes only certain past members. 

In addition to the incorporation of recent cases, Judge Charlesworth has 
introduced a number of other amendments and additions, ¢.g., there is now a 
short discussion of no par value shares and the account of private companies 
has been slightly expanded. His alteration of the text relating to the liability 
of promoters for secret profits is not, however, satisfactory. Putting aside 
the doubts formerly expressed, Judge Charlesworth now states confidently 
and without qualification (at pp. 40-41) that, when rescission of the contract 
is not wanted by or is not open to it, the company can sue the promoters 
for damages for allowing the company to buy the property, and quotes in 
support passages taken out of thelr context from the speech of Lord Parker 
in Jacobus Marler Estates, Lid. v. Marler (1918) 85 LJ.P.C. 1670 This 
question is only of real importance when the promoters acquired the property 
in question before the promotion began, for if they acquired it after the com- 
mencement of the promotion there Is plenty of authority that repayment of 
the amount of the secret profit is an alternative remedy to rescission. Where, 
however, in Re Cape Breton Co. [1885] 29 Ch.D. 795, and In the Marler case 
itself acquisition by the promoters of the property (which had no readily 
ascertainable market value, of. securities quoted on a stock exchange) preceded 
the commencement of the promotion, the Court of Appeal and the House of 
Lords respectively dismissed the company’s claim for damages. Judge Charles- 
worth’s failure to recognise the effect of these decisions is most surprising. 

-A new chapter on “ Modern Trends in Company Law” has been added to 
enable Judge Charlesworth “to examine shortly the direction íin which the 
practice of companies is moving and to offer some suggestions for the future 
development of the law.” This new chapter does not seem a complete success. 
It commences with a comparison between companies and partnerships, which 
seems quite out of place there, and it is suggested that the comments therein 
ou-tach topics as no'par value shares, the wira vires rule, private companies, 
and the status of preference shareholders would be brought home more forcibly 
to the student if they were in juxtaposition to the relevant rules of law set 
out elsewhere in the book. 

ve J. A. Homey. 


Tue FEDERAL CONSTITUTION OF SWITZERLAND. By CHEISTOPHER 
Huecues. [Oxford: At the Clarendon Press. 1954. 228 pp. 
25s. net.] l 


Mz. Hughes has written the fullest account of the Swiss Constitution that is 
avaflable in English. His method is unusual for a British study of a foreign 
constitution: his book consists mainly of a translation of the Constitution and 
of two other lows of constitutional importance, with a commentary on each 
Article. He also gives the German text of the Constitution, and ends with a 
select bibliography in which his observations on the Swiss sources are 
singularly entertaining. 

The best-known features of Swiss federalism—the extensive use made of 
the initiative and referendum, the elective federal Ministry with a fixed term, 
and the immunity of federal legislation from judicial review—are perhaps tom 

“intimately related to special conditions prevailing in Switzerland for general 
conclusions to be drawn from Swiss experience in these fields. There are 
other provisions of the Constitutlon—-e.g., the prohibition of Jewish ritual 
slaughter of animals and of the manufacture and sale of absinthe, and the 
direction to the civil authorities to see that every deceased person can be 
decently buried—which are still less likely to be imitated by constitution- 
mongers elsewhere. A writer on Swiss laws and institutions may therefore be 
justified in devoting his attention rather to thelr theoretical and historical 
foundations and to their practical operation than to comparison with other 


May 1955 REVIEWS 815 


systems, Mr. Hughes, who has a deep knowledge of Switzerland, strong 
individual opinions end a pretty wit, is admirably qualified to bring out the 
uniqueness and intrinsic interest of the Swiss system. Many of his readers, 
however, will feel that he would have written a better book if he had begun 
it with an Introduction giving a general outline of the Constitution and its 
history. Even-with the ald of two alphabetical analyses and a general index 
it is not at all easy to find one’s way about the Constitutlon; and one can 
hardly hope to see the picture as a whole by notionally piecing together the 
fragments one discovers in comments on separate Articles. But it is hard 
to criticise one who can write in a commentary on the text of a Constitution 
that “there ts nothing more certain than that men and women are In all their 
qualities unlike (though it cannot be said that one is undeniably superior to 
the other)”; that “Swiss wines are pleasant, but cannot compete on equal 
terms with the wines of France and Italy, and Swiss dessert grapes are 
smaller, dearer, and often sour”; or that “human nature is not equal to the 
task of sustainedly listening to Swiss speech-making.” 

, S. A. pe OMITE, 


Tur VOCABULARY OF COMMONWEALTH Rerarions. By S. A. de 
SMITH, M.A., Reader in Public Law in the University of 
London. [The Athlone Press, University of London. 1954. 
27 pp. Price 8s. 6d.] 


Tuys is an age of euphemism which has abolished classes, races and rat- 
catchers; people no longer die, they pass away or are called to higher service, 
and a bloody war is reduced to an emergency. The English might be allowed 
to do what they like with thelr own language, which is coming to be known 
as British English; but they have suffered others to tamper with the meaning 
of “India” and “Ireland.” Have we:yet been enough punished for the long 
period during which the Kings of England continued to call themselves Kings 
of France? Through the intricate evolution of the vocabulary of Common- 
wealth relations, Mr. de Smith acts as a most helpful guide. Here changes 
of terminology are not for the most part mere euphemisms. Some reflect 
changes In constitutional status, some express ideals, some displace terms that 
offend the amour propre of certain members of the Commonwealth; others 
offer a choice where no one term would be generally acceptable. “ Empire,” 
“Commonwealth” (first used in this context by Lord Rosebery as far back as 
1884), “ British,” “Dominion” and “Colony” are dealt with-in turn. The 
discussion shows that no convenient name has yet been found for the indepen- 
dent members of the Commonwealth as a group, with or without the United 
Kingdom. To the suggestions made here we may add that the British 
Nationality Act, 1948, refers, not very helpfully, to “the countries [sic] men- 
tioned in subs. (8) of s. 1 of the Act,” but these include Southern Rhodesia. 
There are also the provinces of Canada and the states of Australia, two 
groups each of which is sui generis, the latter remaining bound by the Colonial 
Laws Yalidity Act. 

Mr. de Smith probably underestimates the growing sentiment in some 
colonies against the word “Colony,” an attitude which is bound up with the 
substitution of “Colonialism” for “Imperialism” as the vogue word among 
Britain’s critics. At a recent constitutional conference held in one of the 
colonies, the word “Colony” was scarcely mentioned once over a period of 
months: one talked about “this country” and “other similar territories.” 
Another generic name lacking Is one to embrace colonies, protectorates, pro- 
tected States, and trust territories. Mr. de Smith refers to the newly named 
Crown Agents for Oversea Governments and Administrations and to Her 
Majesty's Oversea Civil Service; but be does not consider the expression 
a dependent territories ” or “dependencies” which we find apt and conventent, 
although “dependency” without its context is ambiguous. 
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The section explaining the royal style and titles in the various countries 
of the Commonwealth, extracted from a previous article, is equally clear and 
illuminating. 

This is the first of a series of Commonwealth Papers to be published by 
the Institute of Commonwealth Studies under the. general editorship of Pro- 
fessor Sir Keith Hancock. The price is rather high for what is no longer 
than an article in a learned periodical; but it is understandable that the 
Institute, through the medium of the Athlone Press, should desire to publish 
{ts own occasional papers, most of which will originate in drafts discussed 
at seminars. We wish the venture every success. 

O. Hoop Purures. 


An [INTRODUCTION TO Internationa, Law. By J. G. Sranxe. 
Third edition. [London: Butterworth. 1954. xx and 485 
pp., with 28 pp. index. 82s. 6d.] 


Tue new edition of Starke’s Introduction to International Law is a welcome 
addition to the introductory literature on international law. It is possible to 
refer it to readers as one of those books which, in the words of the author, 
“present an introduction to international law, not full or exhaustive, but con- 
taining the basic knowledge required by those who will have to deal with the 
subject in practice.” Where students are concerned, however, there will still 
be need to supplement it by other introductory works, but it can easily be 
recommended to the verliest tyro as the first work he should look at to give 
him an fidea of the subject, although one may question the value in an intro- 
ductory work of a footnote such as “Pub. P.C.LJ. (1924), Series A. No. 2, 
at pp. 11-12” (p. 240, n. 3), when there is no reference to the name of the 
case concerned anywhere on the relevant page. Similer doubt may be cest 
on the value of the reference in the bibliography to Stone’s Legal Controls of 
International Oonfiiots which “should be consulted on all questions concerning 
the settlement of international disputes, and concerning hostile relations 
(including war and neutrality).” 

The most pleasing feature of the new edition is the expansion of the chapter 
on international institutions and that on war, armed conflicts, and breaches of 
the peace. In addition, Mr. Starke has paid full attention to developments 
that have taken place since the publication of the second edition in 1950, 
and there is reference to such matters as the Korean war, the recognition of 
Communist China, the dnglo-Norwegian Case, and the continental shelf. 
Similarly, the author has paid attention to recent literature, and Professor 
Medlicott’s first volume on The Foonomic Blockade has been folly considered 
in connection with the law of economic warfare. In future editions, however, 
Mr. Starke might consider expanding what is now merely a “Note on Biblio- 
graphy” into the more usual type of guide to further regding. 

The reviewer has confined his criticisms to matters of a technical character 
intentionally. Starke’s Introduction to International Law in its new edition 
is so useful as what its title describes that it is unfortunate that such mnall 
matters should detract from its general value. 

L. C. Garry. 


INTERNATIONAL MILITARY TRIBUNAL FOR THE Far East: Dissen- 
TIENT JUDGMENT OF Justice Pau. [Calcutta: Sanyal; London: 
‘Sweet & Maxwell. 1958. xxiii and 701 pp. £8 108. | 


Tur Tokyo War Crimes Tribunal was in more or less permanent session from 
June, 1946, until November, 1948, and its literary output was considerably 
greater than that of the far more fmportant Tribunal which sat at Nuremberg. 
From the published accounts that have been made of this and similar war 
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crimes proceedings conducted in the Far East it would appear as if 
there is much ground for criticism of the methods that were adopted and 
even of the conduct of some of the judges (see, for example, Green, “ Law 
and Administration in Present-Day Japan,” 1 Owrrent Legal Problems, 1948, 
p. 188, at p. 200, and Ireland, “Uncommon Law in Martial Tokyo,” 4 Year 
Book of World Affairs, 1950, pp. 54-104), but unfortunately the full text of 
the proceedings ls virtually unobtainable and HLM. Stationery Office has never 
seen fit to publish even the text of the Judgment. 

Now an Indian publishing house has made available the text of what is 
probably the longest dissenting judgment in history, that by Pal J., the Indian 
judge on the Tokyo Tribunal. The absence of a full text of the majority 
judgment makes it difficult to appraise the true worth of these 700 pages, but 
it is possible to compliment the learned judge, whether one agrees with his 
findings or not, on the care with which he prepared his Judgment and the 
meticulous study he made of inter-war history and of non-Japanese comments 
upon Japanese conduct He did not hesitate to point out that the United 
Nations (in the non-institutional sense of that term) were now seeking to 
indict Japanese leaders for actions which they had previously recognised or 
failed to condemn, and which “might be attributed in part to an anxiety 
(on the part of Japan) to imitate Western behaviour.” 

In his judgment Pal J. refused to make any concession to political oppor- 
tunism. Thus he refused to accept as evidence of an aggressive intention 
against the Soviet Union anything that happened before the Japanese recog- 
nition of the Soviet Union: “Even if we are prepared to visit on sons their 
fathers’ guilt, I do not think that we can in any way reach the present 
accused or judge their guilt by any reference to the acts or attitude of the 
Japanese government or the then ‘small military group’ who might have be- 
haved in some particular way towards the Russia of 1904-06 or of 1918-22. The 
prosecution purported to give these acts as supplying the historic background. 
... If it is at all legitimate to refer to any historical background, I do not 
seo why we should start with the years 1904-05 or 1916-22. ... We may start 
with the date when the Empire of Japan, after more than two centuries of 
strict seclusion, entered, or, more correctly, was made to enter, again into 
relations with the outer world, under the terms of treaties obtained by the 
Western Powers from her by methods which, when later imitated by Japen 
in relation to her neighbours, were characterised by these very treaty powers 
as aggressive.” The learned judge considered that all the evidence indicated 
a Japanese desire to remain at peace with the Soviet Union—an {impression 
which the recently published Yalta documents show was shared by Stalin—while 
preparing for all eventualities: “The whole world suffered from the terror of 
Communism and Communistic developments and Japan only shared this feeling. 
Even today the world has not been able to free its mind of this terror, real 
or fancied. The whole world was preparing, and is, even now, preparing 
against the apprehended aggression of Communism and of the Communist State. 
I do not see why we should single out Japan’s preparation alone as an aggres- 
sive one.” Had Pal J. drawn attention to the Identity of the country which 
denounced the Soviet-Japanese Non-Aggression Treaty and later declared 
war, and the date of that declaration, he would have been even less willing to 
find the accused guilty of aggressive war against the Soviet Union. 

Pal J. regarded himself as an independent international judge and did not 
hesitate to condemn Allied methods of warfare and compare them with those 
of the eccused before the Tokyo Tribunal He drew attention to the Kaisers 
desire to use indiscriminate destruction during the First World War in an 
attempt to shorten hostilities, and “this policy of indiscriminate murder to 
shorten the war was considered to be a crime ... If any indiscriminate 
destruction of civilian life and property is still illegitimate in warfare, then, 
in the Pactfic war, the decision to use the atom bomb is the only near approach 
to the directives of the German Emperor during the First World War and 
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of the Nasi leaders during the Second World War. Nothing like this could 
be traced to the credit of the present accused.” In view of the rape of 
Nanking, the Siamese railway, the massacre in the Philippines and similar 
outrages one is perhaps entitled to take issue with this last comment of the 
judge. 

Whether one agrees with the reasoning of Pal J. or not, one is compelled 
to admire the integrity and courage of this representative of the British- 
Indian legal profession and to express gratitude to Messrs. Sanyal & Co. for 
having made his judgment available. 

L. C. Garry. 


Harrrs’s CrunwaL Law. Nineteenth edition. By H. A. PALMER, 
M.A., of the Inner Temple, Barrister-at-Law, Assistant Master 
of the Supreme Court, Registrar of the Courts-Martial Appeal 
Court, and Assistant Registrar of the Court of Criminal Appeal, 
and Henry PALMER, M.A., of the Inner Temple, Barrister-at- 
Law. [London: Sweet & Maxwell, Ltd. xlvii and 688 pp. 
and index. 82s. 6d. net.| 


WILSHERE’S CROONAL Procepurr. Third edition. By the same 
Editors. [London: Sweet & Maxwell, Lid. xxiv and 298 pp. 
and index. 22s. 6d. net.] l 

Hainris’s Oriesinal Lare is well known to practitioners and students, as 
well as to police officers and others outside the profession. Perhaps the 
most noticeable changes in this new edition are those consequent upon the 
pasing of the Magistrates’ Courts Act, 1952. As that Act is more in the 
nature of a codifying statute than one effecting alterations in the law, so the 
consequential changes in Harris are more in arrangement than in substance, 
but they have enabled the chapters relating to magistrates’ courts and the 
procedure therein to tell a much more comprehensible and satisfying story 
than was formerly possible. 

Another welcome change is the arrangement of the work into thirty-three 
chapters, consecutively numbered, in place of the former division into * Books ” 
and “Parts.” Your reviewer had frequently found the old arrangement 
inconvenient. 

In substance this edition merely brings the work up to date, the general 
treatment of the subject following the same lines as previous editions. It 
contains a vast amount of information, offered without much explanation or 
many examples. The secret of the book’s popularity lies, in our view, in 
lucidity of arrangement, which makes Harris excellent for quick reference, 
in the assurance that the principles of the particular aspect of the bubject to 
which the reader wishes to refer will be found concisely set out in such a way 
as greatly to simplify eny further research. It is surprising, bearing in mind 
the nature of the work, that quite frequently the reader need look no further. 

It is unfortunate that two pages of Addenda are necessary but in view 
of the activites of our legislators and law reporters and of the time needed» 
to prepare books for publication nowadays, this sort of thing has become 
inevitable. 


WrsHenr’s Criminal Procedure is in substance the last thirteen chapters 
of Harris reproduced in a seperate volume, primarily for the use of students. 
It deals with procedure in all courts on trial both of indictable offences and 
matters of summary jurisdiction, including appeals. There is also a chapter 
on evidence. 

S. H. Bars. 
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Aw Estate Dury Norr Booz. By G. BouGHEN GRAHAM, LL.B., 
Barrister-at-Law. [London: Solicitors’ Law Stationery Society, 
Ltd. 1954. xvi and 128 pp. with index 11 pp. 17s. 6d. net. |] 


Tus work is, as its title suggests, neither a students’ book nor a comprehensive 
treatise on Estate Duty law; the author has confined himself to those problems 
likely to arise in the administration of small or moderate estates and has 
kept the newly admitted solicitor primarily in view; difficulties not normally 
met in such estates, og. the “foreign element” or “controlled companies ” 
are deliberately excluded from consideration. The subject-matter is clearly 
set out, the several chapters being subdivided into a number of short headings; 
the effect of the estate duty provisions in the Finance Act, 1954, is fully dealt 
with so far as the scheme of the work requires. The chapters on “ Personal 
Property” (D—and especialy “Partnership Property” (pp. 18-16) and 
“Interests in Expectancy” (pp. 18-22)—“ Settled Property” (V), “ Policies 
of Assurance” (VIII) and “Gifts Inter Vivos” (X) are particularly lucidly 
written. Besides the usual tables of cases and statutes there is a very full 
index for the size of the work, most important for quick reference. This book 
ghould prove useful not only for the tyro in this branch of the lew but also 
for the experienced practitioner as a “ refresher” course. 
A. F. 


Tue Law or Stamp Duties. By J. G. MONROE, B.A., Barrister-at- 
Law. [London: Sweet & Maxwell, Ltd. 1954. xx and 180 
and (index) 22 pp. 25s. net.| 


Tsun need for a simple short work on Stamp Duties has become apparent for 
some time, since the doubling of all ad valorem dutles by the Finance Act, 
1947 (s. 52) has considerably enhanced their importance in property trans 
actions as correspondence in the national press shows, while The Law 
Soclety’s recent inclusion of the Jaw relating to stamp duties as a compulsory 
subject in thelr Final Examination has made such a work indispensable for 
the student. This need has been adequately met by Mr. Monroe’s work 
which, unlike the standard works on the subject, is written in a most readable 
narrative form. The stemp duties covered by the work include only those 
charged under the Stamp Act, 1891, and the Finance and other Acts con 
nected with it; this treatment follows from the definition of the dutes 
contained in the recent decision in Re Kiris Inghs (London) Memorial Fund 
[1954] 1 W.L.R. 107. The learned author draws on his considerable practical 
experience of these duties, particularly where Revenue practice is concerned 
in doubtful matters. 

After an opening chapter dealing with general principles and one on the 
“fixed duties” of 2d, 6d, and 2s. 6d, the author devotes the next seven 
chapters to the various types of transactions attracting the duties, namely, 
Conveyances on Sales, Leases, Mortgages, Bond Covenant Duty—which Mr. 

onroe suggests would be better thermed “ Perlodical Payment Duty ”— 
ements, Voluntary Dispositions and Commercial Contracts, ¢g., Bank 
Notes, Bills of Exchange, Insurance Policies and Contract Notes; the last 
chapter deals with the duty on the Share and Loan Capital of Corporations. 
Then follows an excellent Table of Dutles and the Extra-Statutory Con 
cessions of the Revenue. Throughout the author points out ways by which 
the incidence of the duties may be mitigated while abstruse matters, perhaps 
beyond the needs of the student, are dealt with in footnotes. The Tables of 
Cases and Statutes are satisfactory while the Index is thorough indeed, con- 
sisting of no fewer than 22 pages in relation to 189 of the narra tive text. 
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This little work is clearly indispensable to any articled clerk faced with 
the Final Examination; many a practitioner, however, should find it most 
useful for quick reference thanks to the abundant index though, of course, he 
would turn to the more ample standard works for recondite or complex 
problems. 

A. F, 


Income Tax Law and Practice. By Crec A. NEWPORT, F.A.C.C.A,, 
‘and H. G. S. Puunxerr, Barrister-at-Law (formerly one of 
H.M. ectors of Taxes); Twenty-sixth edition. [Lendon: 
Sweet & Maxwell, Ltd. 1954. xxxix and 406 and (index) 29 
pp. 27s. 6d. net. ] 


Tue current edition of this hardy annual appears under new co-authorship, 
for Mias Plunkett, the learned editor of the invaluable “OLITAS,” replaces 
Mr. O. J. Shaw; at the same time the book has been reset, many passages 
rewritten with advantage and the text broken up into numbered paragraphs 
which appear both at the head of the pages and in the index—a most useful 
innovation. 

As this work was critically reviewed as recently as (1958) 16 M.LR. 
267-8, little further comment seems required though it may be observed that 
the deficiencies there ppinted out still remain in the current work. In future 
editions reconsideration might also be given to the question of “ Reopening 
Accounts ”—para. 168 according to the index but in the text under “ Un- 
completed Contracts”—and to the classic Wooloombers’ and other leading 
cases on the topic, recapitulated in Severne v. Dadswwell [1954] 1 W.L.R. 1204. 
It is strange, too, that in para. 146—“ Repairs and Renewals”—no reference 
is made to the recent leading cases of Philips v. Whieldon Bamitary Pottery 
Co, Ltd. (1852) 88 T.C. 218 and Lawrie v. O. I. R. (1952) 86 T.C. 844, 
These and other like omissions diminish the value of the work for the legal 
practitioner though it still remains, with {ts excellent arithmetical examples, 
a very good practical work eminently suited for its particular public. 


A. F. 
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Tar Law oF Comeutsory Motor VEHICLE INSURANCE IN SOUTH 
AFRICA. By ARTHUR SUZMAN, Q.C., and GERALD GORDON, Q.C. 
[Juta & Co., Ltd., P.O. Box 80, Cape Town. 1954. xi and 
288 pp. 57s. 6d. plus postage. | 

‘PRESTON AND Newsom on LIMITATION OF Actions: Supplement to 
Third Edition. By G. H. Newsom and Lionen ee Sure 
[London : The Solicitors’ Law Stationery Society, Ltd., 102- 
108 Fetter Lane, E.C.4. 1954. 20 pp. 8s. 6d. net. Book 
and Supplement 75s. ] 


Konstam on Income Tax. Cumulative Supplement No. 8 to the 
Twelfth Edition. [London: Stevens & Sons, Ltd.; Sweet & 
Maxwell, Ltd. September, 1954. 74pp. 6s. net.] 

Rivineton’s Eprrome or SNELL’8 Equrry. (Twenty-fourth Edition) 
Fourth Edition. By PATRICK JENKIN, B.A. [London: Sweet 
& Maxwell, Ltd. 1954. viii and 168 pp. 17s. 6d. net.] 
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SOME CHARACTERISTICS OF SCOTS LAW* 


In speaking on the subject of some of the characteristics of Scots 
law I think I may fairly assume in this audience the knowledge 
that Scots law is different from English. Now this may appear a 
very modest assumption but beyond that it is unsafe to go because 
experience has proved to every Scots lawyer that the existence of 
his system distinct from that of England is by no means universally 
or even generally known. There are no doubt many reasons for 
this: there is the natural tendency to equate the larger part of the 
United Kingdom with the whole; there is the common, but quite 
unwarranted, use of the term England for the United Kingdom, a 
practice which many Scots find highly objectionable?, and the 
existence of a common legislature and in many departments a 
common executive and common system of administration likewise 
tends to keep people, particularly abroad, in ignorance of the 
individuality of Scots law. It is a sad commentary on the state of 
knowledge that at the Third International Congress of the Inter- 
national Bar Association in 1950 there was some difficulty in estab- 
lishing the entirely separate status of the Scottish legal profession 
in the United Kingdom, and it was only with the support of the 
leading English representatives that the Scottish claim was con- 
ceded.” <‘ It was gratifying to observe that interest in the law 
of Scotland developed among a good number of the delegates who 
were interested in comparative law, yet it was regrettable to note 


* An address given to law teachers of the University of London at the Institute 
of Advanced Studies. 


; 
5 
B 
: 
; 
: 
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herself as ‘Queen of England” This provoked considerable feeling in 
Scotland. The matter was raised in various local authority and other meetings 
and resulted in protests to the of State for’ Scotland. Needless to 
say Soots with netionalist sympathies (and they are many) bitterly resented 
the words, though that does not involve lack of loyalty to the Monarchy or 
want of regard or affection for the Queen ptr Inland Revenus v. 
Maoktntosh (Edinburgh Sheriff Court, 1954) shows that this slp hes resulted 
in at least one refusal to pay income tax. Compare the dissatisfaction with 
the numeral in the royal title: MaoCormuk v. Lord Adpooate, 1989 8 C. 906, 
discussed 69 L Q.R. 

See report in 1981 8.L.T.(News) 87. 
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that many foreign lawyers came to the conference quite unaware of 
the separate existence of the Scottish legal system. Much remains 
to be done to impress on the lawyers of the world the part which 
Scots law can and should take in mediating between the civil and 
common law systems.” ” 

This complete ignorance is, I am afraid, quite common even 
among law students in England and no doubt it is the normal state 
of affairs among the general public. The public’s knowledge of 
law is derived mostly from the press and from such sources as 
detective fiction, both of which deal with English law and pro- 
cedure far more frequently and fully, and consequently English 
terminology and forms are far more generally known than Scottish; 
the coroner’s inquest is better known than the workings of the 
procurator-fiscal’s department, while even in Scotland, for every 
one who speaks of confirmation, ten’will speak of probate. While 
Government publications are on the whole accurate and reasonable 
in their treatment of the differences which exist not all writers or 
publishers are so scrupulous.‘ 

Moreover once the existence of distinction between the two 
systems of law is admitted, the extent of that difference is 
commonly much under-estimated, not least in Parliament and in 
the House of Lords. The view is sometimes expressed that Scots 
law, apart from criminal law and procedure and matters of 
terminology, is substantially the same as English.’ I have no 
hesitation in saying that that view is fundamentally wrong.’ It is 
true that in many cases both systems of law would grant what is 
in effect the same remedy on a given set of facts, but the principles 
underlying the decision may be fundamentally different. This is 
well brought out in Leitch v. Leydon." That case was an applica- 
tion for interdict (anglicé injunction) by a firm of mineral water 
manufacturers against a grocer who had refilled from his soda 
fountain empty bottles tendered by members of the public, the 
bottles being marked with the complainers’ name and being their 
property. The House of Lords affirmed the interlocutor of the 
Court of Session refusing interdict. But what is interesting is the 


"3 Ibid., p. 89. 

t What of the Pelican book entitled The ig (eer Parliament? That body was 
abolished in 1707. 8o too Bagehot and os both wrote on The Enghsh 
Cs Go) atk he O thing. Hood Phillips (Constetational 
Law, 606) says ' The United Kingdom 1s the State for the ef 
Tateninennd eboni though ıt 1s often popularly but inaoou referred 
to as Great Britain, Bmtain or England.”’ Books on constitutional matters 
invariably devote quite inadequate attention to the existence of differences 
in the operation constitutions] and administrative law between the two 
countries. For a short statement from the Scottish standpoint see Fraser, 
Outline of Constitutional Law (2nd ed., Hodge, 1948). 

5 See this view ocriticided by Smith, “Comparative Observations on Soots and 

English Consistorial Lew, 7, in 1988, 69 SaF 80. 

David, Introduction å U Btude du du Droit pre ds l'Angleterre, at p. 164, char- 
acterises Boots law as ‘‘ u droit anglais.” 
T 1981 8 C.(H.L.) 1; AN. 90. 


JuLy 1955 SOME CHARACTERISTICS OF SCOTS LAW 828 


line of reasoning. Lord Blanesburgh * deplored that a decision of 
Parke B. had not been cited and devoted his judgment entirely to 
a discussion of English authority. His judgment was not merely 
framed in terms of English law but included technicalities which no 
Scots lawyer understands.® He referred to it “‘ because I have not 
noted in the proceedings in the Court of Session that any distinction 
was taken there between the principles of Scots and of English law 
applicable to this case. Authorities in both countries were quoted 
indifferently.” (Examination of the report of the case in the courts 
below ** shows that in argument a few English authorities were 
cited on collateral issues but that the judgments proceeded on 
grounds of principle rather than authority.) But to him Lord 
Dunedin made this crushing retort *!: ‘‘ Although I think it is quite 
true that the general considerations on which this case falls to be 
determined are the same in Scots and English law, it is quite a 
different thing to say that Scots and English law are so much the 
same that you can quote cases as quoted by my noble and learned 
friend—the older authorities on trover and conversion—and make 
them Scottish authorities. The law of England as to trover and 
conversion is, in Many senses, a very technical law, and it is largely 
put aside now in modern times; but these older authorities go very . 
technically upon English distinctions. Trespass as to a chattel in 
a Scottish lawyer’s mouth is a perfectly unmeaning phrase, and, 
accordingly, I cannot think that the authorities quoted by my noble 
and learned friend have anything to do, in a Scottish case, with the 
question of sustaining the respondent’s fifth plea in law.’’™ 


APPLICATION OF STATUTE Law 


In truth it would be more true to say that there are very few depart- 
ments or branches of the law which are absolutely identical in both ' 
countries, though to an increasing extent individual rules, particu- 
larly if of statutory origin, are the same in both countries in some 
branches of the law. Even in matters of statutory regulation, while 
the wording of the statute may apply equally to both countries, its 
application may turn out different when it comes to be applied 
within the framework of a different system. For instance the Motor 
Spirit (Regulation) Act, 1948, created for both Scotland and Eng- 
land the offence of having ‘‘ red ”’ petrol in the tank of a private 
car. The Act provided that a certificate signed by an authorised 
dnalyst certifying the ingredients of a sample of motor spirit should 


s 1981 §.0.(H.L.) at p. 9; [1981] A.O. at p. 108. 
ag., “It was an action of trover . defendant was the igh Sheriff of 
Carmarthenshire, who had sewed and ‘sold under a fi. fa. against David . 


11 1981 8.0.(H.1.) at p. 8; [1031] A.C. at p. 102. 

12 The case prompts the reflection: how does one ascartain the ratio decidendi 
of e case when one of the noble and learned Lords decides ıt under another 
system of law from that applicable? © ! 
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be evidence of the facts therein stated. But in Bisset v. Anderson” 
it was held that this merely made the certificate admissible evidence, 
but it did not make it satisfy the Scottish rule of sufficiency which 
requires corroboration of evidence in all cases, and hence a convic- 
tion proceeding on the certificate of one analyst alone had to be 
quashed. The different background of evidence had resulted in a 
difference though none was expressed in the Act creating the 
offence.** 

Again there are several fields of law, principally the creations of 
modern statutes, where the law of Scotland is very substantially 
the same as that of England, but not entirely so,’ so that on parti- 
cular points a decision in one country is an unsafe guide to the law 
of the other. In other instances, of course, while the same broad 
principles apply a separate statute is neceasitated by differences of 
terminology and of background as in the case of Town and Country 
Planning, where the legislation has to be established. against a 
radically different background of land law and conveyancing. In 
this connection I may observe that a Scots lawyer would in every 
case like separate legislation for Scotland, as one of the difficulties 
superadded in a Scottish court to the ordinary difficulties of statu- 
tory interpretation is the ‘‘ application to Scotland” section at 
the end of an Act. The Act has been initially drafted in English 
legal terminology with English legal conditions in mind and a section, 
frequently a lengthy one, is inserted at the end to say that for Scot- 
land certain provisions are to be added or subtracted and certain 
terms of art to be substituted. It is a thoroughly unsatisfactory 
system, as, quite apart from the fact that it involves reading the 
Act with constant reference to the application section, the terms 
of art of one system cannot always be transposed for those of the 
other.'* Again this process of substitution may overlook a phrase 
which requires translation. .Thus section 18 (2) of the Reserve and 
Auxiliary Forces (Protection of Civil Interests) Act, 1951, in a 
section which purports to apply equally to both countries uses the 
phrase ‘‘ action of damages for conversion.’ There is no such thing 
in Scots law; the term conversion is unknown in the sense intended 


13 1940 J.O. 108. 


14 Bo too in the question of “ ial reasons '’ for rami the statutory dis- 
qualification in the case of ers convicted under Traffic Act, 1980, 
s. 1b, the i 


s Boottish courts have taken a slightly fareni view of the law from 

that adopted m England: Irons v. Pollook, 1952 J C. 61 ; 

15 &.g., the Sale of Goods Act, 1805, the Partnership Act, 1800, and the Companies 
Act, 1948, all contain odd provisions peculiar to one country or the other. It 
is only broadly true that these matters are the same in both countries. 

16 Some recent ınstances are: Public Utilities Street Works Act, 1950, s 86 
(nearly 8 pp. “ application," plus Š BP " interpretation '' section); Reserve 
and Auxiliary Forces (Protection of Crvil Interests) Act, 1051 (at least two 
application sections (ss. 24, 25 (7)) and numerous whole sections not applicable 
to Scotland); in the Crown Proceedings Act, 1947, s. 41 (the application 
section) there ıs some dubiety as to where the printer has placed the closure 
of a bracket, which results in some dubiety as to the true application of s. 21 
of the Act to Scotland. 
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and the remedy is restitution, not damages. It is not surprising 
that Scots lawyers dislike statute law possibly even more than do 
Knghsh lawyers, and this kind of confusion is one reason why I 
personally dread the possibility and abhor the suggestion that the 
law of Great Britain should be codified. It would almost certainly 
be codifled on English lines in complete ignorance and disregard of 
Scots law.?" 


è 
INDIVIDUALITY oF Scots Law 


These instances may show how the legislature and the court of 
ultimate appeal not infrequently do harm to Scots Jaw. Far too 
often it is thought that what is truly a general similarity leading 
to the same legal result in both systems is truly identity of prin- 
ciple masked by difference in terminology, but frequently the differ- 
ence in principle is really fundamental and springs from the fact 
that Scotland belonged formerly to the civil law and not to the 
common law camp. Scots law is today still in the position of a 
hybrid system of indigenous common law with a large infiltration 
of Roman law, systematised under Roman influence in the seven- 
teenth and eighteenth centuries, and only since the early nineteenth 
century affected to any substantial degree by the infusion of Eng- 
lish legal principles. This intermediate position between the civil 
and common law systems Scotland shares with Quebec, the Roman- 
Dutch system of South Africa and Louisiana. It is interesting to 
note that Professor Schlesinger ** classifies Scots law as a civil law 
jurisdiction without even the asterisk of doubt which he attaches to 
those countries which are now only doubtfully civil law jurisdictions. 

It is surprising and disappointing that so little attention has 
been devoted in England to Scots law as a subject of comparative 
study. Those who think it is not sufficiently distinct from English 
law may well be taking too superficial a view because the differences 
in common law between the two systems are frequently radical. 
‘“ Although in these modern times, when law is so largely the 
creature of statute and is so much more concerned with commercial] 
and with social questions on which the two countries have now a 
common ** body of legislation, the old distinctions have been 
much obliterated, the background of the two systems remains 
fundamentally different. To the student of comparative law an 


1? Thus the co-operative volume on The Reform of the Law (1951) contains only 
a few references to Scots law and its advocacy of codification contains the 
clearest implication that Scots law is to be asmmilated to English as, unless ` 
on odd points, one cannot conceive of England and the predominantly Hnglsh 
Parhament accepting any substantial measure of infusion of Scottish principles. 
The book, like so many lish ones, gives no proper consideration to Scotland 
or Bcottiah conditions at all. 

18 Comparative Law: Cases and Materials, 1950, p. ; #0 too Pound, Outlines 
oh ae (5th ed.), pp AL, 218: of. Amos, ‘The Common Lew and 

Crvil Law in the British Commonwealth of Nations ”’ (1887) 50 Harvard 
L.R. 1249; Lawson, Rational Strength of English Law, p. 5. 
19 Pace the learned author, this word is not litarally and absolutely accurate, 
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examination of this contrast could not fail to be illuminating for the 
contrast is that between the two main schools of legal thought, the 
logical and the empirical.” 7? Again the late Professor Lévy- 
Ullman, no mean authority, has remarked of the law of Scotland ** 
that the harmonious reconciliation of the traditions of the common 
law with those of the civil law which it exemplified might well serve 
as a model for a future common law of the civilised world, and he 
described it as ‘‘ absolutely Roman in character.” Whether it is 
a consequence of the Auld Alliance between Scotland and France or 
not, the French comparative lawyers have always been conspicu- 
ously more appreciative of the virtues of Scots law than have English 
scholars and judges,” and for that reason I am putting forward the 
suggestion that comparative legal studies in England should not 
lose sight of Scots law as a system to be considered.** 

If then you will accept that Scots law still has a substantially 
separate existence and also sufficient individuality to make it not 
just a modified version of English law but something distinct and 
worth studying I should like to look at some of its fundamental 
characteristics. 


Some CHARACTERISTICS oF Scots Law 


In broad outline and considered as a whole Scots law is thoroughly 
hybrid and selective. There was almost certainly an initial Celtic 


20 Lord Macmillan, Soots Law as a Subject of Comparative Study in Law end 
Other Things, pp. 102, 111; of. Gutteridge, Comparattwa Law (and ed.), pp. 24, 
190, 187. 

21 The Law of Scotland ’ (1985) 87 Jur.BRev. 370. See also the same learned 
author: Lé Drot doossais; Bulletin de la Socidié de législation comparée 
(1924) LIIT, pp. 148-9. 

22 Bee 6.g., David, Trad HElementaire de Drot Cinli Com ré, 1950, 307; 
Arminjon, Nold et Wolff, Traité de Droit Oompard, Vol. , 1951, p. 199; 
of. also David, op. at., n. 6, supra. 

23 Apart from the considerable general literature on Scots law, there are already 
in existence a number of studies expressly written from the com five angle 
Among these may be mentioned: Patterson, Compendwm o Enghsh and 


Sootch Law (1860); Brodie-Innes, Comparative les of the Laws of 
England and Scotland (1908); Burn-Murdoch, Notes on English Law as Dtffer- 
ing from Soots Law ); Burn-Murdoch and Hull, ‘‘ Enghsh Law in ts 


" m Hnoyo. of Laws o orna: Vol. 6, p. 162; Lovat-Frasar, ‘* Bome 
ints of difference between Enghsh and Soots Lew," 10 L.Q.R. 840; I 
.Q.B. 1; Gibb, ‘'Inter-reletions of the Legal Systems of tland and 

England,” 58 L.Q.-R. 61; A. D. G[abb], ‘* Comparative Outline of Scottish and 

ee Procedure," 1994 §.L.T.(News) 88; Viscount Dunedin, ** Divergencies 

Convergencies of Enghsh and Soots Law © (David Murrey Lecture), Glas- 
as Unaverstty Publications, 1985; Fisher, ‘ Sootland and the Roman Law,” 
Tulane L.B. 18; Cooper, ‘The Common and the Civil Law—<A Scoty 

View,’ 63 Harvard L.R. 468. On special topics are: Normand, *' The Public 

Prosecutor ın Sootland,” 54 L.Q.R. 845; Tlm; “ Conmderstion in the Law 

of Bootland,” 55 L.Q.R. 858; Idem, ‘‘ Law of Defamation in Scotland,'’ 6 

Camb.l.J. 827; Millar, ‘‘ Civil Plea in Sootland,'' 80 Micsh.L.R. 545, 709; 

Mackay, ‘‘ Evidence and Procedure in tland: s comparison with land,” 

14 M.L.R. 162; Hoel, ‘‘ Crimınsl Procedure in Sootland,” 64 8 A.L.J. 810; 

Alpha, ‘‘ Scotch Oriminal Procedure," 64 8.A.L.J. 488; Cooper, “ Frustration 

of Contract in Soots Law," 28 J.0.L. (8rd) 1; Loewensohn, “ e 

in Scootland and on the Oontinent,’’ 68 6c.L.Rev. 97; Charteris, *' tl 

and the Common-Law System of Private International Law," 11 Aust.L.J. 

878; Winder, ‘‘ Undue Influence in English and Boota Law,” 56 L.Q.R. 97. 
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element but this has left no substantial marks at the present time. 
Then there was an element of Scoto-Norman law exemplified in the 
Regiam Majestatem, which probably dates from about 1250, and 
there was a considerable mass of native law and statutes in existence 
by the fifteenth century. Feudal law was known in Scotland from 
at least the thirteenth century and still lies at the root of our land 
law. In Orkney and Shetland udal law of Norse origin still applies 
to the tenure of some land. 

Canon law elements had been introduced by churchmen prior 
to the Reformation and it is known that the civil law was being 
studied in the thirteenth century. 

1582 saw the establishment, after sundry abortive efforts, of a 
supreme court of civil jurisdiction, under the authority of a Papal 
Bull. This stimulated the study of civil law, particularly as the 
practice developed of Scots advocates going to France and more 
‘particularly to Holland to study law, with the result that the civil 
law was appealed to to supplement the deficiencies of the native 
law. In particular Stair’s Institutions, published in 1681, provided 
Scotland with a Restatement of her law in which civil law prin- 
ciples were drawn on to supplement rather than to supplant native 
rules. There was no complete reception or adoption of Roman 
law, and, though there are passages in the books which suggest the 
contrary, the Roman law was never taken as the common law of 
Scotland. Thereafter as the law developed reference was still made 
to the Roman law and some principles were adopted and some 
rejected. 

Since 1707, and more particularly since 1800, English influence 
has been strong and continually prowing under the influence of a 
common legislature and court of final appeal. Some elements from 
English law have been voluntarily adopted but a great many have 
been thrust upon us.** The system as it now. stands has therefore 
elements of native law, canon law, civil law and English common 
law and equity interwoven, with varying traces from the other 
sources I have mentioned. 

In considering the characteristic features of this system I shall 
take my text from Stair’s Institutions (Book I, title 1, section 16). 
“The law of Scotland in its nearness to equity, plainness and 
facility in its customs tenors and forms, and in its celerity and des- 
patch in the administration and execution of justice may be well 
paralleled with the best law in Christendom.” I am not going to 
attempt to show how far this bold claim is still justified, so much 
as to take it as a peg on which to hang my observations. Stair then 
takes as a first salient characteristic of Scots law its equitable 
character and nearness to equity. Stair devoted much attention 
to equity, which is possibly not surprising when one recollects that 
he was a Regent in Philosophy in the University of Glasgow before 


M Some instances are noted later in this paper. 
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ever turning to the study of law.™ By equity Stair understands 
principles of natural justice drawn from reason and the idea of 
right. Itis a great mistake to think that Scots law does not have an 
equitable element. Of course, for reasons of legal history and 
development, there is not and never has been a Court of Chancery 
or of Equity in Scotland, nor a distinct system of equity, but equity 
in the general sense of principles derived from natural justice is 
widely present in-Scots law and its existence and influence are fully 
recognised.** It is rather amusing to note that Lord Chancellor 
Hardwicke in his correspondence with Lord Kames 2?’ insisted on his 
preference for a system which divided equity from law, while Lord 
Chancellor Eldon thought that the House of Lords could never 
properly deal with appeals from Scotland until such a distinction 
had been established.* 

The courts have repeatedly emphasised that the Court of Session 
is a court both of law and of equity and that it may always entertain 
and give effect to equitable pleas and claims. In consequence of 
the jurisdiction never having been divided equitable pleas and 
remedies are so interwoven into the texture of Scots law that they 
are indistinguishable from strictly legal pleas and in many cases 
their equitable nature and origin is now forgotten. Kames noticed 
that this was taking place two centuries ago. A further conse- 
quence of the undivided jurisdiction is that there is no distinction 
in Scots law between legal and equitable rights, legal and equitable 
mortgages and so on. ‘Thus for example there is a rule of Scots 
law that where writing is requisite for the constitution of a contract 
(as in the case of the sale of land) and that writing is lacking or 
defective its absence may be supplied by ret interventus, or actings 
on the faith of the agreement and unequivocably referable thereto. 
This, of course, is precisely what the Chancery courts know as the 
doctrine of part performance, a creation of equity purely. It ig 
interesting to note that the classic definition of the doctrine in Scots 
law, penned by Bell ** in 1829, was quoted and approved in the 
leading Chancery case of Maddison v. Alderson.” 


Comparative examination reveals, broadly speaking, that the 
topics which were the prerogative of the Chancery in England have 
also undergone equitable influence in Scotland and they are also 


3 On Stair, generally, ses Aeneas J. G. Mackay's Memoir of Sir James Dal- 
le, First Visoownt Starr (1878), and the same writer's life of Stair im 

DNB: Graham, Annals end Cotrespondenca of the Viscount and First and 
Seoond ‘Karls of Stair (2 vols., 1875). On his legal thought, see Campbell, 
“ The Structure of Stair’s Institutions ’’ (David ae Glaagow, 
1954). 

36 This theme is more fully developed by the present writer in ‘ ‘Equity in 
Boots Law,” 66 Jur.Rev. 108. 

27 Kames wrote The Principles of Hqutty, the only Scottish book on the subject. 
First published 1760, it reached a fifth edition in 1885. 

28 Turberville, 52 L.Q.R. 180, 205. 

29 Principles of the Law of Scotland, § 26. 

30 (1888) 8 App.Cas. 467, 476. 
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principally subjects in which Scotland has drawn largely from 
Roman law. For examples the various condictiones, negotiorum 
gestio, interdicts, collatio bonorum, the lew Rhodia de jactu and so 
on. The law of trusts is well-established and certainly in its later 
development it owes much to Chancery decisions °! but I am not at 
all sure that, as is sometimes assgerted,?? the whole doctrine has been 
adopted from England. As early as 1696 the trust was common 
enough to have the mode of proof regulated by statute and there’ 
are hints of what was essentially the trust doctrine in the fifteenth 
century. As worked out today the detailed rules are not in all 
respects the same in both countries but there is little substantial 
difference in the broad underlying fiduciary duties. The rules 
relating to charitable trusts are, however, substantially different. 

One interesting difference between the two countries is in the 
law of specific performance. As you know, in England this was a 
discretionary remedy granted originally by the Chancery only 
where Justice required it owing to the inadequacy of damages as a 
remedy. In Scotland on the other hand specific implement has 
always been an ordinary remedy which the litigant was prima facie 
entitled to unless the requirements of justice demanded that the 
court should in the exercise of its discretion refuse implement and 
give only damages in lieu.** The extent to which this principle 
was formerly followed may be seen from the fact that there are 
instances in the late fifteenth century of the court decreeing specific 
implement in cases of breach of promise of marriage, performance to 
take place before the next Whitsunday. 

The second characteristic mentioned in the passage from Stair 
which I have taken for my text was “‘ plainness and facility in 
customs and forms.” I think this involves two matters, simplicity 
of form and regard for principle. Scots law has never been con- 
fined by particular forms of actions or limited hy writs: the use 
of brieves or forms of writs for initiating particular actions was 
abandoned very early and throughout the whole modern develop- 
ment of the law actions have been initiated by a general form of 
summons which could be modified so as to be applicable to any 
kind of case, so that in effect every action was an © action on the 
case.” >°% In the second place there has always been a remarkable 
absence of artificial doctrines and irrational distinctions which have 
outgrown their original purpose. Fictions have played no part 
71 Of. Lawson, op. oit., 82. 

32 6.g., Amos in 60 H.R. 1249 af 1964. | 
33 Some instances are discussed in Ac ai Talent, ieee gle 

a ataoi i is to be Yollowod ta Gootland: Maud Become a Blasace Polar 

Athletic Association, 1058 8.C.(H.L.} 18. The difficulties this doctrine imposes 

on, Scotiish courts are considerable. See Smith in ‘‘ Two Scots Cases,’ 69 

L.Q.R. 612; of. also 65 Jur-Rey. 121, and 1958 8.1.T.(News) 165. 

H Stewart v. Kennedy (1890) 17 R.(A.L.) 1; 15 App.Cas. 75. 


35 Cooper, ‘' The Dark Age of Scottish Legal History ' (David Murray Lecture, 
Glasgow), Glasgow Universitiy Publications, 1952, pp. 18-9. 
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in the development of the law and, apart from statutory provisions 
that one thing shall be “‘ deemed to be ”’ another, it is hard to find 
an instance of a fiction in Scots law. To give only three instances 
of the essential plainness of Scots law, no distinction is made 
between treason, felony and misdemeanour and all participants are 
equally liable in all cases. Again no distinction is made in defama- 
tion between libel and slander: defamation is always actionable per 
‘se without any question of special damage and without any need 
for publication to a third party.** Moreover defamation can pever ‘ 
be criminal in Scotland. Again in the law of contract a gratuitous 
promise is enforceable without any question of consideration. 
The absence of consideration is not, however, entirely irrelevant on 
the issue of proof of the promise. The net result is probably much 
as in England, but we are spared all the obscure learning on 
consideration.*’ 

Connected with this absence of reliance on forms of action is 
the very important fact of regard for principle. The absence of 
writs and forms of action, the infusion of Roman learning, and 
the systematic restatement of substantially the whole law of Scot- 
land successively in the seventeeth, eighteenth and nineteenth 
centuries by Stair,** Erskine ** and Bell,“° our greatest institu- 
tional writers, all tended m combination to make the application 
of law in Scotland a matter of deduction from a broad principle 
rather than a quest for precedent and an attempt to subsume the 
case within the ratio of the precedent. I shall take my example 
from the law of reparation because this is a striking ‘contrast with 
the English law of tort and because todey the similarity of result 
achieved under each system may give the impression that the 
laws are the same. According to Erskme‘*': “* Alterum non 
laedere is one of the three general precepts laid down by Justinian 
. . « In consequence of this rule, everyone who has the exercise of 
reason, and so can distinguish between right and wrong, is naturally . 
obliged to make up the damage befaling his neighbour from a 
wrong committed by himself. Wherefore every fraudulent contri- 
vance or unwarrantable act by which another suffers damage or runs 
the hazard of it, subjects the delinquent to reparation.... Wrongs 
may arise not only from positive acts of trespass or injury but 
from blamable omission or neglect of duty. ... This obligation 


38 Normand, "Lew of Defamation in Sootland,’’ 6 Camb.L.J. 887, and 
| oak aa ae on Defamation, 2nd ed.; Enoyo. of Laws of Sootland, Vor 
, P- : 

37 Normand, '' Consideration m the Lew of Sootland,” 55 L.Q.R. 858. For 
fuller treatment see Gloag on Contract, md ed., pp. 48 et seq. Cf. also Law- 
son, op. cit., 48-9. 

38 The Institutions of the Law of Scotland (1681), 5th ed., 1882. 

39 An Institute of the Law of Sootland (1778), 8th ed., 1871. 

49 Prinosples of the Law of Sootland (1829), 10th ed., 1890. 

41 ITT, 1, 18. aera! Stair I, 9, 6; Bankton I, 10, 41; Kames, Principles of 
Equity, 4th ed., p. ; Bell, Prin. : 
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to repair the loss of another supposes some wrong committed by 
the party obliged; for no person ought to be subjected to the repara- 
tion of damage who has not by some culpable act or omission been 
the cause of it.” That is the whole law of reparation. Individual 
delicts such as assault, defamation, ejection, fraud, and so on are 
just species of this genus.*? I think it follows that the categories of 
what are recognised delicts are never closed and there is no obstacle 
to the court’s acceptance of any unjustifiable act as a delict, and 
secondly, that the debate whether there is a law of delict or of 
delicts does not arise. Hence there are a number of instances *° in 
the books of innominate wrongs which defy classification but were 
held to be delicts which justified reparation. It is also noteworthy 
that negligence is conceived as a modus in which a delict can be 
committed and not an independent delict.“* Lastly, the breadth 
and generality of this statement and its affinity with similar state- 
ments of principle shows how relatively easily Scots law could have 
been codified, a result which would have been a natural result in 
the nineteenth century,“ had not the union with England rendered 
this impossible then and unlikely now. 

This reliance on broad principle underlies the difference of 
method in which Scots law shows affinity with civil law systems 
rather than with common law. ‘“‘ The civilian naturally reasons 
from principles to instances, the common lawyer from instances to 
principles. The civilian puts his faith in syllogisms,** the common 
lawyer in precedents . . . The civilian thinks in terms of rights and 
duties, the common lawyer in terms of remedies. The civilian is 
chiefty concerned with the policy and rationale of a rule of law, 
the common lawyer with its pedigree. The instinct of the civilian 
is to systematise. The working rule of the common lawyer is 
solvitur ambulando ... The differences in method are fundamental 
and far more significant than the apparent similarity of the end 
products of widely different processes of thought.’ ‘’ The same 
point is at the root of the former Scottish freedom in handling 
precedent; a precedent was rather a previous example of the same 
line of thought than a case to be followed, and only a line of 
authority had any binding force. In modern times, however, 


43 On the development of the distinct species, see the present writer's ‘* The 
Development of Reparation,’ 64 Jur.Rev. 101. 

#3 Some are collected in Enoyo. of Laws of Sootland, s.v. Reparation, Vol. 12, 
paras. 1071-2. 

44 Tt is mange | strange to find Donoghue v. Stevenson, 1982 8.C.(H.L.) 81; 
[1982] A.C. , and Lochgelly Iron Co. v. MoMullan, 1983 8.0.(H.L.) 64; 
[1984] A.C. 1, both Scottish cases, regularly cited in England as having 

' established negligence as an independent tort. 

43 AE Cooper, 68 H.L.R. 468, 472; Smith, Doctrines of Judicial Precedent in 

cots Law, 12, 69, 108. 

46 I have tried to show the ogee basis of Scottish legal reasoning in ‘‘ The 
Theory of Relevancy," 68 Jur.Rev. 1. 

47 Cooper, 68 H.L.R. 468, 471. 
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Scottish practice has tended to be assimilated to English though 
it still retains rather more flexibility. ** 

The third characteristic mentioned by Stair was celerity and 
dispatch in the administration of justice. Today these considera- 
tions depend very much on matters of procedure and I must con- 
cede that the judicial machinery cannot operate so rapidly as the 
enviable speed of the piepowder courts. It is not that the judges 
are unaware of the position.*® Nor are things in Scotland quite so 
well up to date as they were in the olden days when records tell 
of days when ‘‘ the court rose early, having come to the end of 
the roll.’’ It may, however, be of interest in this connection to 
mention that the view has been expressed to me by a Lord of Appeal 
that Scottish counsel are very much more expeditious than English ` 
in presenting an argument. At least one Scottish counsel ** in 
the not too distant past was famous for the extreme brevity of his 
addresses. 


Tex Houst or Lorps as A FINAL COURT or APPEAL 


I venture to think that the qualities enumerated by Stair as charac- 
teristics of Scots law are still substantially attributes of that 
system, though the baneful influences of Parhament and the House 
of Lords are steadily whittling down the qualities of reliance on 
principle and simplicity possessed by the native common law. I 
have said something of the unfortunate results of legislation by a 
largely alien and ignorant legislature debating comfortably remote 
from Scotland. I must now say a little of the House of Lords as 
the ultimate Court of Appeal from Scotland.** 

In the first place it is a disputed point of history whether appeal 
lay from the Court of Session to the Scottish Parliament prior to 
the Union of 1707. The point was not mentioned in the Treaty of 
Union, but early in the eighteenth century appeals were carried 
to Parliament and the practice became established, the House no 
doubt accepting jurisdiction if only on the ground boni judicis est 
ampliare jurisdictionem. It remains doubtful, however, whether 
the practice of such appeals has any better foundation than 
communis error. 

As you know, not until the Appellate Jurisdiction Act, 1876, 
was proper provision made for staffing the House of Lords in its 
judicial capacity. So from 1707 to 1867, appeals lay from the 
Court of Session to a body in which lay peers had a vote, a body 
presided over by a Lord Chancellor who was an English lawyer, 
with no Scots lawyer on the Bench, and frequently without even 


48 Gardiner, Judtotal Precedent in Soots Law, 1988; Smith, Doctrines of Judicial 
Precedent in Scots Law, 19082. 

4° Of. Cooper, ** Defects m the British Judicial Machine," 2 J.9.P.T.L.(m.5.) 91. 

50 The late Condie Sandeman, x.o., Dean of Faculty. 
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the assistance of Scottish counsel. Sometimes in cases of doubt 
this tribunal obtained the assistance of the English judges. As late 
as 1904 the English judges were called in to advise on the disposal 
of a Scottish appeal.*? In some cases the Chancéllors had the 
decency to admit that they did not know anything about Scots 
Jaw. Lord Chancellor Erskine said: ‘‘ I know something of the 
law, but of Scotch law I am as ignorant as a native of Mexico.” 5 
Sometimes they were more generous and recognised their own 
deficiencies, but all too frequently they resorted to translation, by 
first thinking what the answer would be in English law and'then 
translating that, so far as they could, into Scottish terms. This 
gave rise to the practice, which is still all too common, of saying 
and frequently assuming that the point at issue involved nothing 
peculiar to Scots Jaw or that the laws of England and of Scotland 
were the same on the point. This was rarely the case and the 
speakers were seldom qualified to say so.™* The House still utilises 
substantially the same trick and whenever in a modern case one 
is assured that the laws of the two countries do not differ sceptical 
Scots prepare for a piece of judicial legislation. 

But the most blatant case is that of Lord Cranworth in the 
case of Bartonshill v. Reid,™ on the question of common employ- 
ment. Despite Priestley v. Fowler ** common employment was not 
the law of Scotland down to this time. But Lord Cranworth, 
having considered the English cases, said: ‘“‘ But if such be the 
law of England on what ground can it be argued not to be the 
law of Scotland? The law as established in England is founded 
on principles of universal application not on any peculiarities of 
English jurisprudence and unless therefore there has been a settled 
course of decision in Scotland to the contrary I think it would be 
most inexpedient to sanction a different rule to the north of the 
Tweed from that which prevails to the south ” and thus he saddled 
Scotland with common employment. 

Only in 1867 was Lord President McNeill ennobled as Lord 
Colonsay to enable him to sit in the House when disposing of 
Scottish Appeals. He was not-a great figure but this was a step 
in the right direction, but it must be said that prior to this time 
there was much rank bad law pronounced in Scottish appeals and 
many of these older judgments have only a waste-paper value. 
Conditiors have, however, improved since then and in modern 


53 In the famous Free Church case: Pree Church of Scotland v. Lord Overtoun 
(1004) 7 F.(H.L.) 1; [1904] A.C. 515. This sarang saga from the memoirs 
of Lord Balvesen, who was counsel in the case: see Memotrs of Lord Salvesen, 
ed., Andorsen (Chambers, 1049), pp. 66-7. 

53 Quoted ın Yorke’s Lafe of Lord nosllor Hardwicke. 

54 ag., Irving v. Houstoun (1808) 4 Paton 521, 580-1; Purvas v. Landell (1845) 
4 Bell's ae 46. 

as (1858) 8 Maog. 266, 285. 

se (1887) 8 M. & W.1. If Lord Abinger planted the doctrine of common employ- 
ment, Baron Alderson watered it and the Devil gave ıt increase, inly 
Lord Cranworth transplanted a cutting into Scotland. 
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practice two of the salaried Lords of Appeal are Scots lawyers. 
But the fact remains that as the House usually sits five they are 
usually in the minority. There is no rule of law or practice which 
requires the attendance of any Scottish Law Lords at the hearing 
of Scottish appeals and to this day such cases are sometimes heard 
without a Scottish Lord present. The converse is not true of 
English appeals, since the Scottish Lords, if they sit at all, are not 
in the majority."’ ‘* The main objection to the House of Lords as 
the supreme civil tribunal can be stated in an inability to under- 
_ stand how ultimate exposition of the law of X by eminent 
exponents of the law of Y can, on balance, benefit the law of 
b 56 

Of course, fictionally the House knows both systems of law, but 
how far is this really true? In each country the law of the other is 
a matter of foreign law to be established as a question of fact just 
as much as the law of France or of New York.** How is it that 
judges suddenly on promotion to the House of Lords acquire the 
knowledge to adjudicate on Scottish appeals? ‘* An adequate 
knowledge of the law is not to be gained in a day. Each system 
has an idiom and a genius of its own as difficult to grasp in their 
perfection as are the idiom and the genius of a language. Just as 
a language is best expounded, not by the ignorant foreigner who 
has never studied but by a person steeped in it for a lifetime, so it 
is with the law of a country.” *° In my view the continuance of 
the present system is indefensible. If such appeals must be, they 
should be heard in Edinburgh *! and at least a majority of the 
Lords should be men who have studied and practised the law of 
Scotland.*? Iam not much moved by the constitutional point that 
technically these are appeals to Parliament and to the whole House, 


5T A test sorutiny of English appeals to the House of Lords reported in [1981] 
A.C. shows twenty-six ances- by Scottish Lew Lords to seventy-four by 
English Law Lords. ee ee ee ee 
five. The Scottish Lords could then never by themselves affect any doctrine of 
Englah lew. But in Scottish appesls the English Lords could have their wa 

every time if so minded. Observe, too, how in Crowther v. Crowther 1961} 
A.O. 728, 784 (an English eppeal), Lord Beid said that he had tried to put 
the law of Sootland out of his mind. 

58 Gibb, ' Legal Systems of England and Scotland "’ (1987) 53 L Q.R. 61, 69.. 

39 This point caused difficulty in Inland Revenus v. Glasgow Pokos Athletic 
Association, 1058 8 C.(H.L.) 18, and the directions given by the House 
‘are profoundly unsatisfactory, if not eee workable. Bee also Eliott 
v. Jowey, 5 B O.L.) 07: [1985] A.C io j 

60 Gibb, Law from over the Border, p 2 In fairness to the present House 
it may be pointed ont that the words quoted were written with particular 
reference to the eighteenth century, but the substance of the point 1s still vald. 

#1 This would effect substantial saving in expense and the danger, stil alweys 
present, of the London agents insisting on the employment of English 
counsel. Two sessions of a week each during the year would probably 
suffice for the disposal of all the business. 

s2 Cf. Smith, *‘ Epilogue to Epithalamum’’ (1950) 18 M.L.B. 840, 8414, 
where the writer points ont the lack of familiarity of the Lords with Scottish 
usus fori. Bee particularly the note on p. 342 


Jury 1855 SOME CHARACTERISTICS OF SCOTS LAW 885 


but in truth they are to a court, and this fact might well be 
recognised and less reliance placed on a fiction. 

To take a recent instance of how the House alters Scots law, 
not always for the best, take the responsibility of the occupier of 
land to a person injured on that land. Scots law, charac- 
teristically, relied on a broad general principle whereas English 
law had by inductive reasoning from precedents converted distinc- 
tions of fact between cases into a rigid categorisation of the 
injured party, so that the inquiry became primarily one of into 
which class, invitee, licensee, or trespasser (and some would give 
other classes too) the plaintiff can be placed.*? Thus in Shilinglaw 
v. Turner“ a child was killed by falling through the railing of a 
landing on a common stair. Lord President Clyde said **: ‘“* It 
has to be kept in mind that in Scotland, where no artificial classifica- 
tion of actions has ever been observed, every action founded on 
negligence and breach of duty is presented to the court-as an 
action ‘on the case.’ Most of those duties (whereof the breach 
constitutes negligence) arise simply out of the relation into which 
the complexities of social life bring the defender with the pursuer. 
Those relations are infinitely various, and in Scotland we have been 
slow and unwilling to classify and categorise them. This has been 
extensively done in England; hence the figures of ‘ trap’ and 
‘allurement,’ and hence the ever-growing list of ‘ trespassers,’ 
‘bare licensees,’ ‘ licensees,’ ‘ licensees with interest,’ ‘ invitees ’ 
and so on. I speak with nothing but respect of distinctions which 
I doubt not are useful and convenient in the administration of a 
system which, however much it resembles our own, is none the less 
animated by a genius which is subtly different from that which 
inspires ours. The plan we follow may be thought to err on the 
side of looseness, but it has the advantage of adaptability to the 
constantly varying materials with which it is devised to deal. . .”’ 
Later in the case *° Lord Sands said: ‘“‘ I shall venture to formulate 
what I conceive to have been the understanding of the law of 
Scotland in relation to the obligations of proprietors as regards 
the safety of persons using their property as follows:—-where a 
proprietor devotes the use of his property to a certain purpose, he 
is responsible if, through his negligence in allowing the property to 
be in a dangerous condition to those using it, injury is suffered by a 
person exercising ordmary care, whose lawful presence on and use 
of the premises must have been contemplated by the proprietor in 
view of the purpose to which his premises were devoted.”’ 

We now come to Dumbreck v. Addie’s Collieries." No 
categorisation was attempted in the Court of Session though the 


a Winfield on Tort (th ed.), p. 558, gives four classes: cf. Fmedmann, Law 
and Soctal Change, p. 96. #4 1925 8.C. 807. 
es At p. 816. i 
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English cases were canvassed: Lord President Clyde said **: ‘‘ The 
measure of care which is due to any person or class of persons (sup- 
. posing a duty to use care exists in relation to them at all) varies, 
as Lord President Dunedin pointed out in Retlly v. Greenfield Coal 
and Brick Co.,°* with the class of instruments’ with which you are 
dealing.” But on appeal ”° the House of Lords insisted on the 
distinctness of the categories and reversed the decision of the Court 
of Session. The decision in Dumbreck, right or wrong on its facts, 
therefore subverted a principle of Scots law and replaced it by 
rules of English law. Those rules offend against the Scottish 
characteristics of simplicity and insistence on principle in the rules 
of law, and when one has regard to the rather confused state the 
law on this topic has now got into twenty-five years later I think 
it is very unfortunate for Scotland that this importation was ever 
made. It is now difficult to formulate the rules of law applicable 
to each category." Is it too much to hope that when the Law 
Reform Committee are considering the topic they should look at 
the old law of Scotland? 

The question whether Scotland could have managed without 
appeals to the House of Lords is to my mind conclusively answered 
by the case of criminal law. Appeal does not lie from the High 
Court of Justiciary to the House of Lords in any circumstances. 
In the Scottish criminal courts no English decision in criminal 
matters of the Lords or of any other English court is of greater 
than purely persuasive authority. In practice such decisions are 
referred to only when the court is discussing a case where a statute 
common to both countries or in very similar terms has been con- 
strued in England or a point of broad principle is involved, such 
as drunkenness as a defence, and the great majority of ordinary 
criminal cases and appeals are argued without any reference at all 
to English law.. Moreover even in matters common to both 
countries, such as statutory offences, the Scottish court quite freely 
declines to follow the English cases. And the fact remains that 
the High Court of Justiciary has built up a very satisfactory body 
of criminal law without the assistance of the House of Lords and 
with scant regard to English practice. In many respects the 


3 At pp. 651-2. 
«a 1900 "8.0 1828, 

70 1929 SO EL) tL, T1029] A.C. 858. 

Tl Bee also Lord Premdent Cooper m MoPhail v. Lanarkshire County Council, 
1951 8.0. 801, 814-5, and Lord Keith at p 819. It ıs interesting that 
the Scottish courts have refused to exten Me. Mark (Heaton and 
vehicles: Carney vV. Smith, 1058 B.C. 19. Mr. Marsh and 
Comparative Law of Invitees, Lucensees and Trespessers,’’ So L E 182, 
B50 at 861-2) thinks it is hard to understand why Scots law has abandoned 
for the sake of hah law the Saas principles of lability. The abandon- 
ment has been enforced by ihe Ha ouse of Lords: it was not volun 

13 Cf. London Graving Dock v. Horton a A.C. 787, on which see ed- 
mann, Legal Theory (8rd ed.) p. 890; Lord Wright in 67 L.Q.R. 682. 


— 
- 


Jury 1985 SOME CHARACTERISTICS OF SCOTS LAW 887 


systems differ and I do not think they are any the worse for it.” 
There is no reason to suppose that the civil courts could not have 
‘ done the same had they not been fettered by the appeal to London 
with its resultant transfusions. 


‘ CONCLUSION 


I eps these observations will have shown you that Scots law does 
still possess certain distinctive features which made it something 
other than a pale reflection of English law and that it does have 
certain distinct merits. If the world, or even the Atlantic com- 
munity, does make any substantial moves towards unification of 
rules of private law I hope the blending of civil and common law 
influences already exemplified in Scots law will not be lost sight of. 
So too as a subject for comparative study Scots law has distinct 
merits owing to its intermediate position between Roman and 
English law. Lastly, I do venture to suggest that English books on 
topics not wholly peculiar to English law could sometimes with 
advantage look at the Scottish authorities which they too often 
neglect. 
Davin M. Warrer.* 


73 It is interes to note that the Royal Commission on Capital Punishment 
Report, ha . 8892 of 1953), recommends very few changes ın Scottish 
criminal la 
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IMMUNITY IN TORT AND THE TRADE 
DISPUTES ACT—A NEW LIMITATION? 


THE action of Parliament in 19467 in repealing the Trade Disputes 
and Trade Unions Act, 1927,” had the effect, in part of the United 
Kingdom at least,’ of restoring the earlier Trade Disputes Act, 
1906,‘ to all its pristine glory. Throughout its history, the 1906 
Act has been subjected to the most searching scrutiny and an 
immense amount of judicial time and energy has been expended on 
the task of defining its limits. Not the least of this has been 
devoted to the definition clause, section 5 (8), which purports to 
give legislative effect to the expressions ‘‘ trade dispute” and 
“ workmen.” * Almost every word of this section has been 
judicially interpreted and it might have been thought that the 
action of the courts would have put matters beyond doubt. A 
recent decision from across the Irish Sea, however, merits examina- 
tion, for it appears to impose a novel limitation on the operation 
of the Act as a whole, m so far as it confers immunity for acts done 
in the furtherance of a trade dispute. 


. MEANING of A ** TRADE DISPUTE ’’ 


In Eire, where the 1906 Act was never fettered by the restrictions 
imposed on it here between 1927 and 1946, there have been many 
cases dealing with the nature of a trade dispute. In the latest of 
these—Smith v. Beirne and Others,‘ the Supreme Court had to 
consider a set of facts which are, in themselves, sufficiently unusual 
to be worthy of comment; and the court’s application of the legal 
principles involved is of considerable Importance. The facts of the 
case are: comparatively simple. The plaintiff was one of the 
trustees of a members’ club known as *‘ The City of Dublin 
Workingmen’s Club,” while the defendants were the secretary and 
two members of a trade union which exists for the protection of 
employees in the licensed trade in Eire. Some time prior to the 


1 Trade Disputes and Trade Unions Act, 1046. 
2 17 & 18 Geo. 5, o. 22. 


3 In Northern Iréland, the limitations imposed in the other of the United 
Kingdom age oe Ta 1927-1946 still apply: Trade tes and Trade 


ë s. 5 (8): “In this Act. . . the expression ‘ trade dispute’ means any dispute 
between employers and workmen, or between workmen and workmen, w 
is connected with the employment or hon-employment or the terms of employ- 
ment, or with the conditions of labour, of any person, and the expression 
‘workmen’ means all ns employed in trade or industry, whether or not 
in the emplo o e employer with whom a trade dispute arises... .” 
€ (1955) 89 Ir. 
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proceedings, a decrease in the bar receipts at the club necessitated 
the discharge of one of the barmen employed there, who was a 
member of the union. A request from the union that. he should be 
Teinstated was met with a refusal, and the effect of this was that 
two of the defendants, the other barmen, withdrew their labour, 
and the union placed a picket on the club. The latter, through its 
trustees, promptly instituted proceedings in the High Court for an 
injunction to restrain this picketing. Dixon J. granted the relief 
sought and, on appeal to the Supreme Court, his decision was 
affirmed by a majority of three to one. 

In granting the injunction, Dixon J. (with whose reasoning the 
majority in the Supreme Court agreed) proceeded on the following 
line of reasoning: (1) There was not in existence, at any material 
time, a “‘ trade dispute ” within the meaning of section 5 (8) of 
the Trade Disputes Act, 1906. Since the club was a members’ club, 
the nature of which had been settled by authority,’ it could not be 
said to be engaged in “‘ trade or industry” as defined by the 
statute.” The work which the defendants were employed to do did 
not involve trading or the making of sales, and the fact that there 
may have been occasional breaches of the club rules, whereby excis- 
able liquor was supplied to non-members, did not transform the 
olub into a trading concern. If the club was not engaged in trade 
or industry, then, a fortiori, its employees could not be so engaged, 
and so were not *‘ workmen ” within the meaning of section 5 (8). 
(2) This being so, could there be said to be a trade dispute solely 
between the club, on the one hand, and the union on the other 
hand? Dixon J. answered this question in the negative. His 
interpretation of the Act led him to the conclusion that a trade 
union could only be a party to a trade dispute if and so far as its 
membership comprised ‘‘ workmen ” as defined by section 5 (8); 
if the union did not consist wholly of workmen in this sense, the 
dispute would not be with the union as a whole, but with the 
individual members thereof who happened at a particular time to 
satisfy the definition. In other words, the test of the existence or 
non-existence of a trade dispute is that of actual employment; it 
does not depend on the status of belonging to a particular union, 
or to a particular category of worker. Dixon J. added that, in his 
view, the term ‘‘ employer ’’ used in section 5 (8) must also be 
confined to a person engaged in trade or industry. 

¢ It was argued by the. defendants that the 1906 Act could be 
extended to afford protection to steps taken to regulate the 
relations between an employer who was not engaged in trade or 


T Graff v. Evans (1882) 8 Q.B.D. 378; Re Junior Carleton Club [1022] 1 K.B. 
166; Trebanog Working Men's Club v. McDonald; Monkweermonth Con- 
sorvaties Club v. Smith [1940] 1 K.B. 576. 

8 The expression ‘‘ trade or industry '’ has been widely ai see Rickards 
: sabe (1906) 25 T.L.R. 181; Dallimore v. Willams and Jesson (1912) 29 

.L.R. 67. 
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industry and his employees, merely because the nature of the work 
which the employees were doing was the same as that done by 
other workers in trade or industry. Support for this contention 
was sought in the use of the word “ person ” rather than “‘ work- 
men ” in that portion of section 5 (8) which defines a trade dispute. 
Dixon J. thought that this word was employed in order to make it 
clear that, although workmen must be involved in the dispute, 
the dispute may also concern a person who, for some reason or 
other, does not come within the definition; he added: ‘‘ One such 
reason would be that the dispute concerned the non-employment of 
a person ‘who could not at that time be said to be ‘employed in 
trade or industry.’’’ In the Supreme Court, Kingsmill Moore J. 
explained the use of the neutral word “‘ person’’ by saying that 
“< Workmen’ in. ordinary speech is confined to those who do 
. manual work, and if the word ‘ workmen’ had been used, it would - 
have been natural so to confine its interpretation. The use of the 
words ‘any person’ avoids this difficulty, and enables all persons 
engaged in any trade or industry to be organised as a unit for the 
purpose of collective bargaining.” 

This narrow view of the meaning of the word ‘‘ person ”’ 
section 5 (8) was not shared by the dissenting member of the 
Supreme Court, O'Daly J. In a carefully reasoned judgment, he 
found himself unable to read this part of the section as meaning 
“ any person employed in trade or industry,” and he-took the view 
that the word “ person ” was used by Parliament in order to permit 
émployeer a wider field for the exercise of the privileges conferred 
by the Act. While agreeing that it appeared anomalous that the 
club employees themselves (not being ‘‘ workmen ’’) had to stand 
by and take no part in the dispute, he felt, nevertheless, that a 
trade dispute was properly constituted if it was one which was 
connected with the employment of any person, not necessarily 
employed in trade or industry. This conclusion involved a rejection 
of the principle, enunciated by Dixon J., that in order to con- 
stitute a valid trade dispute, both employer and employee must 
be so 

It is suggested that the effect of the majority decision m this 
case is to introduce a new limitation on the meaning of this most 
dificult concept. It is true that a trade dispute need not neces- 
sarily be limited to disputes between individuals, and may equally 
be a curate between a union and an employer, or between two 
unions.* The fact that a union is involved is, however, not con- 
clusive; and a dispute which is not in its nature a trade dispute ' 
will not become one merely because a union chooses to assist one 
side or the other.'* Moreover, although a mere personal quarrel 


? Conway v. Wades [1000] A.O 506; White v. Riley [1921] 1 Ch. 1; Brimelow 
. v. Casson [1024] 1 Ch. 802; Riordan v. Butler [1940] I.R. 347. 
10 ak [1915] A. O. 814, per Lord Parker si 888, Lord Parmoor at 
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is not enough to constitute a trade dispute,’ the statutory protec- 
tion afforded to the dispute may later be extended to persons who 
were not originally within its ambit, but who have subsequently 
become involved in it.“ Nevertheless, there must have been a 
‘dispute at some stage,** although, as Lord Shaw put it in Conway 
v. Wade,“ “such a dispute, although originally founded, it may 
be, on personal animosity, may develop.into a situation in which 
sides are taken, and may develop into a situation of a general 
aspect, containing the characteristics of a trade dispute. .. .” 

If the reasoning and authority of this Irish case are to be 
accepted, there are now two types of industrial situation which are 
outside the protection of the Trade Disputes Act, 1906: (a) The 
dispute between employer and employer. This was not dealt with 
by the Act, and it has been held that such a dispute is outside its 
scope.** (b) The dispute between an employer and a union whose 
members do not consist in ‘‘ workmen ” within the statutory mean- 
ing of that term. The possibility of there being such a dispute had 
been mentioned in the earlier cases,'* but the question had never 
been decided, and there were dicta which appeared to be rather 
against such a proposition.’ ‘* Trade unions” are referred to 
throughout the 1906 Act, and in sections 2 and 4 they are quite 
clearly envisaged as a distinct entity.* Notwithstanding this, in 
section 5 (8), a trade union .is not mentioned as a possible party 
to a trade dispute, though there are express references to 
“ employers,” “ workmen,” and to the elusive “ any person.’? This 
appears to reinforce the argument against there being such a valid 
“employer v. union”? dispute, such as that suggested by the 
defendants in Smith v. Beirne and Others. 


PARLIAMENTARY HISTORY OF THE 1906 Acr 
Finally, in view of the wide interpretation placed on section 85 (8) 
of the Trade Disputes Act, 1906, by O’Daly J., and his suggestion 
that the legislature may have intended a wider meaning to be given 
to it, it is interesting to look at the statute’s parliamentary 
history. In the Commons, on the Report Stage of the Bill,’* the 


). 
13 Larkin v. Long (supra), per Lord Parmoor at 845. m [1909] A.O. 508, 520. 
1§ Tarktn v. (supra); Conway v. Wade [1008] 2 K.B. 844, 850, per Cozens- 
Hardy M.R. But the fact that employers may be concerned in a trade dispute 
on the side of employees does not affect 1t: Brimelow v. Casson ( ]: 
oM ullen end 


16 Larkin v. su ey per Lord Parker at 882; Sherriff v. M 
Others [1952] LR. H : Murnaghan J. 
17 Fowler v. Ribble [1022] 1 140, ; R. v. National Arbitration Tribunal 


[1948] 2 All H.R. 688; Ryan v. Cooks and Quenn [1688] I.R. 879. 

18 s, 9 (1): " It shall be lawful for one or more persons, acting . . . on behalf 
of a trade ”; s. 4 (1): “ An action against a trade union. .."; s. 4 ( : 
", . . In respect of any tortious act committed by or on behalf af ‘tha 


union. ... 
1° Hansard (4th series), Vol. 164, col 282 (November 5, 1906). 
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Attorney-General, Sir John Walton, moved to insert section 5 (8) 
as an amendment. In doing so, he said that ‘‘it had over and over 
again been observed that the Bill as it stood would enormously 
increase the range of trade disputes and would even include disputes 
between traders. They were all agreed that trade disputes should 
be limited to those concerned with questions of employment and 
conditions of employment. He used the word ‘person’ in the 
definition . . . as there were some persons by whom unions were 
formed who might not come within the term ‘ workman.’ The 
word should be wide enough to cover every person employed in any 
trade, business or industry.” °° This seems to bear out the views 
of Kingsmill Moore J. (supra), but it hardly supports those of 
O’Daly J. that employment in a trade or industry is not an essential 
prerequisite to a trade dispute. 

On the other hand, when the Bill reached the Lords,*’ Ear] 
Russell moved an amendment to provide in section 5 (8) that the 
' words ‘* workmen or body of workmen ” should be substituted for 
“ any person,” on the ground that, as it stood, the section included 
domestic servants, which he did not thmk were intended to be 
included. This is of some interest, in view of the fact that, in 
Smith v. Beirne and Others, it was held that the barmen, being 

engaged in service of a domestic nature, could not be regarded as 
being employed in trade or industry.™ The Lord Chancellor, Lord 
Loreburn, rejected this amendment, however, saying: ‘‘I do not 
see why domestic servants should not be allowed to strike under 
the law as oo else. . Our view is not that this Bill should 
be restricted. . We think that if a strike is legitimate with one 
set of peoples. a ke is Aue eee with others, provided ` 
it complies with the law.” 


CONCLUSION 


Despite this difference of view, it must be said that the decision 
of the Irish Supreme Court is in accordance with the principle, 
expressed by Lord Parker (in an Irish appeal),™ that the Trade 
Disputes Act, 1906, is not to be given a wider meaning than is 
necessary, 80 as to unduly extend its immunity, lest the common 
law rights of other persons be unreasonably curtailed.. That this 
attitude has found recent support is to be seen from the case of 
The National Association of Local Government Officers v. Bolton 
Corporation,“ in which the House of Lords had to consider tHe 


20 The italics are the author's. 

31 Hansard (4th series), Vol. 167, col. 876 (December 12, 1908). 

33 Per amill Moore J.: ‘‘ The domestio element ıs less pronounced in the 
service a barman ım a workman's club than in that of a butler m the Junior 
Carlton Club. It might be safer to refer to the barmen as engaged in 
domestic service, bat it seems clear that they cannot be regarded as being 
employed in trade or industry."’ 

23 Saran Pere Dw A.O. 814, 882. 
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extended definition of “a workman ” contained in the Industrial 
Courts Act, 1919.%% That definition is an extremely wide one, but 
Lord Wright suggested that it must be subject to some control: 
“« Workman means anyone, male or female, who works under a 
contract with an employer, subject, no doubt, to the general scope 
of the legislation. For instante, a lady’s maid may be an excep- 
tion. Her contract is, at least prima facie, outside the legislation 
in question, which is dealing with collective bargainmg, trade prac- 
tices, and so forth, and the avoidance of strikes and lock-outs.’”’ ** 
It is suggested that the extension of this disability to other 
employees of a domestic or quasi-domestic nature, envisaged in 
Smith v. Beirne and Others, is a sound one, and should be followed 
when the matter falls to be decided here.’ 
V. T. H. Dewany.* 


ae n who hes entered into or works under a contract with 

. 2n employer, rA the contract be by way of manual labour, clerical work, 
or otherwise, be expressed or implied, oral or in writing, and whether it be a 
contract of service a of appren or & contract personally to execute any 
work or labour.’ . Conditions of Employment and National Arbitration 
Order, 1940 (8.B. E . 1$40, No. 19%), r ii 

26 [1048] A.C. 166, at 186. 

37 Ag was pointed out by Kingsmill Moore J. in Smith v. Bearno and Others: 
‘‘ Even trade unions . have apparently accepted the view that the definition 
does not extend to cover persons in domestic service. The varied and essen- 
tially personal nature of such service is not adapted to regulations deaigned to 
secure uniformity of conditions, such es trade unions aim at enforcing.” , , 

* M.A., LLD. (DUBL.), Lecturer in Law, Queen's University of Belfast. 


REDUCTION OF DAMAGES FOR 
CONTRIBUTORY NEGLIGENCE 


Tax Law Reform (Contributory Negligence) Act, 1945, provides 
that the damages of a plaintiff guilty of contributory negligence 
“ shall be reduced to ruch extent as the court thinks just and 
equitable having regard to the claimant’s share in the responsibility 
for the damage. ’»* In this article I propose to consider the mode 
by which, in a case of contributory negligence, the appropriate 
amount of the reduction is determined. 


BASIS oF APPORTIONMENT 


It is generally said that the effect of the Act is that damages should 
be apportioned .between the parties on the basis of comparative 
culpability,? subject to the qualification that no fault should be 
taken into account which did not contribute to the accident. On 
this view, the court should assess the comparative blameworthiness 
of the parties and apportion the damages accordingly. This view 
is, however, open to serious objection. 

In the first place, it does not seem to allow for the fact that 
hability in the law, of tort frequently arises without any moral cul- 
pability on the part of the defendant. What is the effect of contri- 
butory negligence on the part of the plaintiff in an action of strict 
Hability, such as breach of statutory duty or under the scienter 
rule, when the defendant has not in fact been negligent? If damages 
are to be apportioned on the basis of comparative culpability, the 
slightest degree of contributory negligence will in effect defeat the 


1s. 1 (1). 

2 Williams, Joint Torts and Contributory ele hited 98. Writing in 
1950, the learned author was of the opimo se Gi all: the oies aod 
bane GA Ey ae oe a a 


or blame aN 890); 8. Chapman (1948) 64 L.Q.R. 26; Winfield, 
Law of Ton, 6th , p. 616; Salmond, Torts, 11th ed., p. 588, note (a); 
Davies v. Swan Motor Co. [1949] 2K.B. 901, at 926, per LJ. 


Of. tha Admiralty rule: a enc ae 
loss shall be in proportion to the degree in which each vessel was m 
fault ” (Marıtıme Conventions an 1911, s. 1 (1)). Evershed M.R. 

the hope that there will be no div enoe of principle m the 
apphcation of the two contributory negligence in substance the 
intention of the two Acts s the same, so that saki aor ciples should 
be applied in the same way”; Dates v. Swan Motor Co. ] 2 K.B. 
201, at 319. 

But the authorities are not unanimous. Charlesworth, pe al baad and 
od., p. 495, and Landon (Pollock, Torts, 15th ed., p. 859) think that 
damages should be apportioned on the bams of causation, not fault. But 
they do not explain chow degrees of causation can possib] = assoasod. 
The difficulties ın the way of acoe this view are discussed 
3 Bee Jonss V. Livos Quarries [1982] 2 Q.B. 608. 
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plaintiff’s claim entirely, since the plaintiff is the only one to whom 
any blame can be imputed.‘ But is this really the true policy of 
the Act? 

Denning J. (as he then was) in Lavender v. Diamints, Ltd.* 
thought it was. The plaintiff in that case, an independent window 
cleaner, fell through the asbestos roof of the defendants’ factory 
while engaged in cleaning their windows. He sued the defendants, 
alleging breach of their tommon law duty to him as an invitee and 
also breach of their statutory duty under the Factories Act to 
provide him with safe access to his place of work. The learned 
judge held that the common law claim failed, but that the defen- 
dants were in breach of their statutory duty. He held, however, 
that the plaintiff had been guilty of contributory negligence. On 
the question of the amount by which the plaintiff’s damages should 
be reduced, he thought that the task of deciding what was his share 
in the responsibility for the damage was similar to that involved 
in a claim for contribution by one tortfeasor against, another under 
the Law Reform (Married Women and Tortfeasors) Act, 1985. In 
an earlier case * under the last Act he had ordered a negligent tort- 
feasor to indemnify completely another tortfeasor who was strictly 
liable without fault, on the ground that the latter was not to blame. 
Accordingly, in the case before him, interpreting the two Acts on 
parallel lines, he thought that, since the defendants had not been 
negligent, the plaintiff ’s share in the responsibility for his injuries 
was ‘“for all practical purposes ’’ the whole responsibility, and so 
he awarded him no damages. His judgment was reversed by the 
Court of Appeal on the ground that there was no evidence of con- 
tributory negligence on the part of the plaintiff.’ It was therefore 
unnecessary for the court to express any opinion on the reasoning 
which led Denning J. to deny him any damages." | 

We are not here concerned with the true basis of apportionment 
under the Act of 1985.* It should, however, be pointed out that 


£ 
- 
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itby v. Burt Boulton £ Hayward Ltd. [1947] K.B. 918; followed in 
Hosking v. De Haetlland Oo., . [1049] All H.R. &40. 


There is however some suggestion in the le Sage of Singleton L.J. that 
he found difficulty in understanding how defendants could properly 
e be acquitted entirely of daly and once it had been held that they had 
du 
] 1 K.B 


broken their statutory and that the breach was a cause of the 
Iaintiff’s injuries: [1949 . 685, at 506. 
The Act provides t in any proceedings for contribution brought by one 
tortfeasor against another the amount recoverable from any person “’ shall 
be such as may be found by the court to be just and equitable havi 
regard to the extent of that person’s responsibility for the damage 
[s. 6 (2)]. The court may ae any person from labilty to contribute 
or order & complete indemnity ( ; 

The general view is that the basis of apportionment under the Act is 
culpability: Willams, op. cit., pare. 44, W Id, op. ot., p. 209; Salmond, 
op. cit., p. 98. A oontrary view, that the basis of apportionment 1s 
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though the wording of the two Acts is closely similar, it is not safe 
to assume that the basis of apportionment under both Acta is the 
same. Different issues are involyed. Under the Act of 1985, the 
` court has to decide in what proportions the damages awarded to a 
plaintiff should be borne, as between themselves, by two or more 
persons who are liable severally for the same damage. In such a 
situation there is much to be said for the view that a negligent 
tortfeasor should indemnify completely another tortfeasor who is 
strictly liable without fault. But under the Contributory Negli- 
gence Act, the court has to decide by what amount the damages of 
a plaintiff, who but for contributory neligence would recover com- 
pletely, should be reduced on account of his negligent disregard for 
his own safety. The objection to apportioning damages in such a 
situation on the basis of fault can be demonstrated by the following 
problem. Two workmen in a factory, A and B, while engaged in 
moving a piece of machinery, step backwards into an open and 
unfenced shaft and suffer injury. Both knew of the existence of 
the shaft, and each was guilty of the same disregard for his own 
safety in stepping into it. A is employed by the owner of the 
factory, while B is employed by an independent contractor who has 
undertaken to service the machinery. Both A and B sue the owner 
and occupier of the factory, who is held liable to A for breach of his 
common law duty to provide safe premises for his servants, but, 
on the authority of London Graving Dock Co. v. Horton, not 
liable to B, his invitee, on the ground of the latter’s knowledge of 
the danger. The defendant is, however, held liable to B for breach 
of statutory duty to fence the shaft. In the result, therefore, he is 
liable to both, though on different grounds. A’s damages are 
reduced by half on the ground that he and the occupier were equally ` 
to blame for his injuries. Since A and B would, but for contributory 
negligence, recover in full, and since each did in fact show the same 
disregard for his own safety in stepping into the shaft, one might 
reasonably suppose that their claims will be reduced by the same 
amount. But this will not be so if the besis of apportionment is 
comparative culpability and the reasoning of Denning J. in 
Lavender v. Diamints, Ltd." is accepted, for B’s position in the 
above problem is indistinguishable from that of the plaintiff in that 


causation, was adopted by Hilbery J. in Smith v. 2 (1900) 56 TLR. 
200 and Collins v. Hartfordshire O. O. [1947] E.B , and uw sg ey 
by QGharlesworth, Negligence, 2nd ed., p. 568 and Landon (Pollock, Torta 
16th ed., p. 149). In Weaver v. Oommeroial Process Co. (1947) 68 T.L.R. 
466, however, Hallett J. held that eee shoutd be on the basis 
of culpability, and this view is sip ash in most of the e ionmen te 
actually recorded mm the cases. See pman (1048) L.Q.R. 28. It seams 
that a claim by a master for oontmbnution or an indemnity from a servant, 
for whose tort he has been held vicariously lisble, is now governed by the 
Act of 1935: Ryan v. Fildes [1988] 8 All E.R. 517; Jones v. M ter 
Sy ated [1902] 2 Q.B. ; Semio Ltd. v. Gladstone [1954] 1 
W..R. O46. 
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case, and so he will be awarded no damages. Such a solution does 
not commend itself as either logical or just. 

It is submitted that the only feasible way of determining the 
appropriate amount of the reduction in a case of contributory negli- 
gence, whether in an action of negligence or one of strict liability, 
is to ignore the basis of the defendant’s liability and to have regard 
solely to the extent of the plaintiff’s departure from the norm of the 
reasonable man. It may be argued that there is some support for 
this view in the actual words of the Act, for the court is not 
expressly required to apportion damages at all. The Act provides 
that the plaintiff’s damages “‘ shall be reduced to such extent as the 
court thinks just and equitable having regard to the claimant’s share 
in the responsibility for the damage.” '* It is true that the Act 
speaks of the claimant’s ‘‘ share of the responsibility,” which, it 
may be urged, implies an apportionment of responsibility. But the 
answer to this objection is that the defendant’s responsibility is 
established by the fact of his tortious lability, whatever the basis 
of it. His share of the responsibility is therefore all except that 
which is properly attributable to the plaintiff by reason of his failure 
to take care of himself. The responsibility of the defendant is the 
ordinary legal responsibility which arises from the fact that a tort 
has been committed, while the responsibility of the plaintiff is both 
moral and legal, since the legal effects of contributory negligence 
follow only from morally culpable conduct. It is only when the 
defendant’s liability is based on moral fault that the responsibilities 
of the plaintiff and defendant are commensurable. Where the 
defendant’s liability is strict, and he has not in fact been negligent, 
there is no common standard by which the responsibilities of the 
plaintiff and defendant can be measured or compared, and so the 
alternatives are either to deny the responsibility of the defendant 
altogether, as Denning J. did in Lavender v. Diamints, Ltd. or, 
as I have suggested, to ignore the basis of the defendant’s liability 
as irrelevant and to have regard solely to the plaintiff’s conduct in 
determining what his share of the responsibility is. The last alter- 
native would seem clearly preferable. 

Further, the recent case of Jones v. Richards }** shows that 
where two or more tortfeasors are sued in respect of the same 
damage, it may be impracticable to reduce damages for contribu- 
tory negligence other than on the basis suggested in this article. 
The plaintiff in that case had been injured by a threshing machine 
owned by his employers while it was being operated to thresh corn 
for a farmer. He sued both his employers and the farmer for 
damages, alleging breach of common law duty by his employers 
and breach of statutory duty under the Threshing Machines Act, 


1a s, 1 (1). 
13 [1948] 2 All E.R. 249. 
13a [1955] 1 All E.R. 463. 
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1878, by both his employers and the farmer. Barry J. held the 
employers liable on both heads of the plaintiff’s claim. The farmer, 
too, was held liable to the plaintiff, the learned judge holding that 
though he had not been at fault, nevertheless, on a proper con- 
struction of the Act, he was liable to the plaintiff for breach of 
statutory duty since the machine was at the time being worked 
for his benefit. The plaintiff’s damages were reduced by one-third 
on the ground of his contributory negligence. On the question of 
contribution between the defendants, the learned judge ordered the 
employers to indemnify the farmer completely on the ground that 
the farmer was in no way to blame for the plaintiff’s injuries. The 
amount of the reduction for -contributory negligence was fixed 
without any reference to the different bases of the defendants’ 
liability. As regards the plaintiff’s claim against the farmer, the 
basis of the learned judge’s reduction of his damages by one-third 
cannot have been the comparative culpability of the parties, since 
that basis must have led him to deny the plaintiff any damages at 
all, as Denning J. did in Lavender v. Diamints, Ltd. Comparative 
culpability was, however, the basis of the apportionment between 
the defendants. Though this involves that the two apportionment 
Acts were not construed on parallel lines, as Denning J. thought 
desirable, it is difficult to see how comparative culpability can 
provide a basis for reducing damages in cases like Jones v. 
Richards. One’s mind boggles at the complications that would 
result if a claim against two or more tortfeasors in respect of the 
same damage were reduced by proportions varying with the basis 
of each tortfeasor’s hability. 

It is really, when one reflects upon it, an extraordinary sugges- 
tion that the absence of moral fault in a defendant in an action of 
strict liability should, if the plaintiff has been guilty of the slightest 
contributory ‘negligence, excuse him completely. If, it may be 
asked, proof of moral fault is not necessary to establish liability, 
what can be the relevance of the absence of fault on the part of the 
defendant where a plaintiff has contributed partly to his injuries by 
his own negligence? If liability is strict, fault is irrelevant, and 
should remain so even when the plaintiff has been guilty of contri- 
butory negligence. The view that the basis of apportionment 


[4 Different considerahons apply in « claim for contribution by one tort- 
feasor against another, where the pleintiff has got his damages and it is 
merely a question of the proportion of those damages to be borne by each, 
tortfeasor. But even here there is something to be said for the view 
that a person who has been shown to have committed æ tort agaist the 
plaintiff, even though 1 be one of strict lability, should not be ted 
a complete indemni ay haat a negligent tortfeasor. In Daniel v. Pickett 
Cockerel & Go. T1988] K.B. 822 Hilbery J. refused to grant a complete 
indemnity in such a cese, and his decision was followed by the Court of Appeal 
in Wilkinson v. Rea, Ltd. [1941] 1 K.B. 688. More recently, in Dooley v. 
Cammell Laird, Lid. [1951] 1 Liloyd’s Rep. 271, Donovan J. expressed the 
opinion thet m such e situation it would not be nghi to allow a defendant 
strictly liable without fault to go scot free. In a true case of vicarious 
liability however the courts seem to be prepared to grant an indemnity: 
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should be comparative culpability, even in an action of strict 
liability, would seem to be based at bottom on the notion that 
there is in some way something reprehensible and anomalous 
in the existence of strict liability in the law of tort. Those who, 
consciously or unconsciously, hold this view and would have the 
law of tort give compensation only for immoral conduct, frequently 
overlook the fact that the morality of law is deduced from its 
judgments, and that it may often be just, according to general public 
sentiment, to hold a man liable for damage which he has brought 
about, though he was not in any sense morally at fault in what he 
did. Many factors other than moral quality of the defendant’s 
conduct determine the justice of a judgment. The rule in Rylands 
v. Fletcher ** is no less just than that in Donoghue v. Stevenson.** 
All tortious liability, whatever its basis, must be accepted as just. 
Therefore, once his lability is established, the moral quality of the 
defendant’s conduct should not be relevant to the amount by which 
a plaintiff’s damages are reduced on account of contributory 
negligence. 

Actions for breach of statutory duty are so common these days 
that one would expect to find further authority on the point we are 
considering. But, except by Denning J. in Lavender v. Diaminis, 
Lid., the point does not appear to have been considered at all. 
There are a number of cases in the reports where the courts have 
apportioned damages for contributory negligence in actions for 
breach of statutory duty, but in all except two the defendants were 
negligent as well, so that an apportionment could be, and apparently 
was, based on the comparative culpability of the parties.** The 
only case, apart from the decision of Barry J. in Jones v. 
Richards,’** where damages have been apportioned after an express 
finding that the defendant had not been negligent is Beal v. E. 
Gomme, Lid.’* The plaintiff was an experienced workman who 
had suffered injury through failure to adjust the guard of a wood- 
working machine, and was seeking to recover damages from the 
defendants, his employers. The Court of Appeal held that the 
defendants had not failed to exercise proper supervision over the 
plaintiff’s work and so were not liable in negligence for breach of 
their common law duty to him. But they were, the Court held, 
liable to him for breach of statutory duty, the fact of the guard not 
being adjusted at the time constituting a breach by them of the 


sco Somier, Lid. v. Gladstone [1954] '] W.L.R. 945. In Daniel's caso 
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Woodworking Machinery Regulations. Having held that the 
plaintiff had been guilty of contributory negligence, the court did 
not, as it must have done had Denning J.’s reasoning been adopted, 
deny him all his damages, but reduced his claim by 80 per cent. 
Unfortunately, however, the decision cannot be cited with any 
confidence as supporting the view we have put forward, since 
Tucker L.J.?° sought to justify the award of part of his damages to 
the plaintiff on the ground that the defendants must have known 
that their workmen did not always adjust their guards properly and 
had never actually reprimanded anyone for failing to do so. This 
reasoning is, however, difficult to reconcile with the express finding 
that the defendants had not been negligent.” 


CoNTRIBUTORY NEGLIGENCE AND CAUSATION 


Before leaving this topic one should perhaps refer to the connection 
between the defence of contributory negligence and a complete 
denial of causation. It has long been recognised that it is not suffi- 
cient in an action for breach of statutory duty merely to show that 
the defendant was in breach of his statutory duty: ‘‘it must be 
shown that the accident was causally associated with the breach of 
statutory duty.” ~“ The cases seem to show that in actions of 
this sort, though contributory negligence and denial of causation are 
regarded as distinct defences, the difference between them is one of 
degree rather than kind.”* If a workman deliberately thrusts his 
hand into an unguarded machine, his employer’s breach of statutory 
duty in not fencing it, though scientifically a condition sine qua non 
of the plaintiff’s injuries, is nevertheless not a legal cause of them. 
In a case of gross negligence on the part of a plaintiff opinions may 
differ. One judge may regard the plaintiff’s negligence as so great 
and culpable as to sever completely any causal connection between 


30 At p 546. 


u Cf Gatehouse v. John Summers Lid [1958] 1 W.L.R. 742, where 
Pearson J. reduced the plaintiff's es by 25 per cent on account 
of his contribute eae etl after hol hat the defendants, though 

ty of neg ARa breach of strict statutory duty. 
The Court of ree held that efendants had béen reece as well 


and dismissed their appeal, but without altering the miar eee op 

tionment In Smith v. Chesterfield Co-operative ange td. fit r 

W.L.R. 870 the plaintiff’s damages, ın an action for breach of statutory 

duty, were reduced by 60 per cent. on account of contributory negligence; 

but though there was no express finding of hea: on the part of the 

defendants it 1s clear yoshi the court did not entire eile them of blame, 
Collieries, Lid. [1040] A. 


42 Caswell v. Powell 152, at 168, Pa 


Lord Macmillan. M , Employer's Tae 2nd ed., pp. 868 ef se 
23 Before the sing of the Contributo S Act, it mattered li 
to @ plaintiff on which pon he fail th had the effect of defeat- 


ing his claim complete aR The A is now of vital oe Thane. 
In Lewis v. Denys [1940] A.O. 921, decided before the Act, ere the 
plaintiff hed been guilty of most culpable dis Bri io ie es a 
the House of Lords held that the defendant’s breach of erate du 
was not:a cause of the plaintiff's mjunes. On tho same facts ay the 
court would probably reduce the plant's damages for contributory 
negligence. 
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the plaintiff’s injuries and the defendant’s breach of statutory duty, 
while another may regard it as simply an instance of gross contribu- 
tory neghgence, calling for an 80 or 90 per cent. reduction of 
damages. This point is mentioned here because in two recent cases 
where the plaintiff had shown gross disregard for his own safety the 
Court of Appeal denied altogether any causal connection between 
the plaintiff’s injuries and the defendant’s breach of statutory 
duty.** Though one of these decisions * may perhaps be criticised 
for unduly restricting the scope of the defence of contributory negli- 
gence, neither provides any support for the view that the basis of 
apportionment in cases of contributory negligence is comparative 
culpability. In each case the plaintiff was denied damages, not 
because the breach of statutory duty by the defendant, though a 
cause of the accident, was free from blame, but because the defen- 
dant’s breach of duty was not a cause of the accident at all. The 
plaintiffs failed because their gross disregard for their own safety 
severed the causal connection between their injuries and the defen- 
dants’ breach of duty.** The grossness of their negligence was the 
vital factor. On Denning J.’s view, however, the slightest degree 
of contributory negligence on the part of a plaintif would have the 
effect of defeating his claim entirely, since, whatever the degree of 
his negligence, the whole blame would be his. 


APPORTIONMENT WHERE Boro Parturs ARE MORALLY at FAULT 


Where, in an action of tort, both parties have been guilty of moral 
fault, culpability does, as we have seen, provide a common standard 
by which the relative responsibilities of the parties can be assessed. 
In the great majority of cases, where fault is in fact present on both 
sides, comparative culpability as the basis of apportionment seems 
in the main to yield satisfactory results. But even when fault is 
present on both aides, there are strong arguments, apart from the 
desirability of having a single method of determining the reduction 


34 Manwaring V. ra ft [1052] 2 All E.R. 747; Norris v. W. Moss £ Son 
Lid, [1954] 1 W.L RB. 846. See also the deamon of Pilcher J. ın 
Johnson vy Croggan £ Oo. Lid. [1954] 1 W.L.R. 196. : 

25 Norris vy. W. Moss & Son Lid. [1064] 1 W.L.R. 846. 

26 The courts are understandably reluctant to allow a plaintiff to recover 
any damages for a bresch of statutory p by the defendant brought 
about by the plaintiff's own negligence or i of instructions, 

, Such as where an experienced and properly supervised workman fails to 
adjust a properly constructed guard on a machine and is injured, and the 
fact that the aero is not adjusted constitutes a breach of statutory duty 
on the part of his employers. One means of defeating the plamtiff in 
such a situation us by the doctrine of delegation, formulated by the Court 
of Ap in Smith v. Baveystook (A) d Co., Ltd. [1945] 1 E.R. 581, 
but this difficult doctrine is Lkely, ın view of the criticisms of the Court 
of Appeal in Manwaring v. Billington [1952] 2 All E.R. 747 and what 
was said by the House of Lords in National Coal Board v. England [1954] 
2W.L.R 400 peanut’ the maxim ez turpi causa, to be superseded by 
2 aimple denial of causation in cases where the court wishes to defeat the 
plaintiff entirely. 
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in all cases, for ignoring the basis of the defendant’s lability and 
the extent of his fault in deciding what reduction should be made. 

Consider, for example, the situation in the recent case of Stapley 
Vv. Gypsum Mines, Ltd.” Two miners of equal status, S. and D., 
employed in the defendants’ gypsum mine, were ordered to bang 
down a dangerous roof before going on with their jobs. For half 
an hour they tried to do so with picks, but failed, whereupon, 
without resorting to either of the two other alternative methods of 
bringing down a dangerous roof, they decided to disregard the 
foreman’s instructions and resume work. D.’s work took him to 
a nearby twitten, while S. resumed work in the stope underneath 
the roof which they had been ordered to bring down. Some time 
later the roof collapsed and S. was killed. His widow claimed 
damages from the defendants under the Fatal Accidents Act, 
alleging negligence and breach of statutory duty. Sellers J., held 
that S.’s injuries had been caused by the negligence of both S. and 
D. in failing to obey the order given to them, and so, the two men 
being of equal status and the defendants being vicariously lable 
for the negligence of their servant D., he awarded the widow 
damages reduced by 50 per cent.” 

The Court of Appeal unanimously reversed his judgment, holding 
that the defendants were not liable at all, though the members 
of the court differed widely in their reasons for coming to this 
conclusion.** Singleton L.J. held that the claim in negligence was 
barred by the fact that the arrangement between S. and D. to 
carry on with their work without bringing the roof down absolved 
D. trom any duty of care towards S., while any claim for breach 
of statutory duty was defeated by the rule in Smith v. Baveystock 
& Co., Ltd.*° Birkett L.J. pointed out that had S. alone disobeyed 
an order such as was given to S. and D., his claim would certainly 
have failed under the rule in Smith v. Baveystock. The fact that 
the order had been given to and disobeyed by two men could 
not, he thought, make the employers liable. He also held, as an 
alternative ground of decision, that the effective cause of S.’s death 
was his own negligence in resuming work under the dangerous roof. 
Morris L.J., the third member of the court, while agreeing with 
his brethren on the application of the rule in Smith v. Baveystock, 
held that the plaintiff’s claim also failed because the duty imposed 
on ‘S. and D. had been a joint one with the result that S. ‘‘ could 
not point to any omission or dereliction on Dale’s part which was 
not fully and wholly his own, and, accordingly he could not assert 
that Dale had caused his injuries.” > 


27 53] A.O. 688. 


n judgment is not Ow but it is discussed in the judgments of the 
Court of A ‘game [1952] B. 575. 
a0 Tate a ai 575 
soe 1 All B.R. 581. 


$3 F969 2 Q.B. 575, at 600. 
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The House of Lords, by a majority of three to two, reversed the 
decision of’ the Court of Appeal, and held the defendants liable, 
but only to the extent of 20 per cent. of the plaintiff’s damages.” 
The majority held that D.’s failure to persevere in trying to bring 
down the roof or report again to the foreman was a contributory 
cause of S.’s death for which the defendants were responsible. We 
are not here concerned with the reasons which led their Lordships 
to this conclusion. The interest of the case for our purposes lies 
in the reasons given for reducing the plaintiff’s damages by 80 per 
cent., rather than, as Sellers J. did, by half. 

The effective decision on this matter was made by Lords Reid 
‘ and Tucker, since Lord Oaksey, the third member of the majority, 
was inclined to agree with the apportionment of Sellers J., but was 
not prepared to dissent from his colleagues.” Lord Reid justified 
the reduction on the ground that S. ‘‘ contributed to the accident 
much more directly than Dale.” “€ A court must,” he said,™ ‘‘ deal 
broadly with the problem of apportionment and in considering what 
is Just and équitable must have regard to the blameworthiness of 
each party, but ‘ the claimant’s share in the responsibility for the 
damage’ cannot, I think, be assessed without considermg the 
relative importance of his acts in causing the damage apart from 
his blameworthiness. It may be that in this case Dale was not 
much less to blame than Stapley, but Stapley’s conduct in entering 
the stope contributed more immediately to the accident than any- 
thing that Dale did or failed to do.” Lord Tucker, on the other 
hand, preferred to justify the reduction on the ground that S. had 
been more to blame than D. He pointed out that though they 
were equally to blame up to the time when they decided to give 
up trying to bring down the roof, ‘‘ Stapley alone acted in contra- 
vention of regulation 7 (8) by entermg and working in the stope 
which had not been made secure. He must, I think, consequently 
bear a much larger share of responsibility than the respondents.” * 

Though the degree of the reduction strikes one as fair in the 
circumstances, neither of these explanations can, with respect to 
their Lordships, be accepted as satisfactory. So far as Lord Reid’s 
reasoning is concerned, it is difficult to see how one of two causes 
can be said, except in terms of culpability,'to be more immediate 
than the other. Natural science does not measure the potency of 
physical causes. The law is concerned with physical causation only 
in order to determine and distribute legal responsibility, and the 
attribution of greater immediacy to one of two causes is necessarily 


1958] AO. 668, per Lord Osksey, Lord Reid and Lord Tucker, Lord 
rter and Lord Asquith of Bishopstone dissenting. 

33 Lord Porter and Lord Asquith, though of the opinion that the defendants 
were not liable at sll, agreed that 80 per cent. would have been an 
u af a HoN a the need for apportionment arisen. 

668, at 
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based on a conscious or unconscious assessment of what respon- 
sibility should be.** 

Nor is Lord Tucker’s explanation any more satisfying, for it 
implies that had D.’s duties kept him in the stope with S. with the 
result that both had been killed, the damages of each widow would 
have been reduced by only 50 per cent. It would also seem to 
imply that if ten miners of equal status agree to continue their 
work beneath a dangerous roof after failing to bring it down in 
accordance with express instructions, and all are killed in conse- 
quence, the claim of each widow would be reduced by only 10 per 
cent. on the reasoning that all ten were equally to blame and there- 
fore the employers must answer in each claim for the aliquot 
faults of the other nine miners. In truth, it is reasonably clear that 
20 per cent. was the proportion which Lords Reid and Tucker 
thought D.’s widow should fairly recover, and there is little doubt 
that this assessment was not in fact dependent on such factors as 
the number of miners involved or the fact that D.’s duties took him 
elsewhere. 

It will be seen that by adopting the mode of reducing damages 
which we have suggested no difficulty at all would be experienced 
in justifying the reduction actually decided on in Stapley’s case. 
The 80 per cent. reduction would then be attributed to the extent 
of the departure of S. from the norm of the reasonable man, irre- 
spective of the basis of the defendants’ liability or the number of 
other miners involved. 

There is some support for this view in the decision of Gerrard J. 
in Connor v. Port of Liverpool Stevedoring Co.,*" decided a short 
while after the decision of the House of Lords in Stapley v. Gypsum 
Mines, Ltd.** The situation was not unlike that in Stapley’s case. 
The plaintiff, a dock labourer, and his mate were employed in 
unloading cartons from the hold of a ship by means of board- 
slings. The task of the two men was to load cartons on the slings 
which were then lifted out of the hold. Through the negligence of 
both a carton fell from a loaded sling and injured the plaintiff. 
He sued the defendants, his employers, citing the negligence of his 
mate, and it was argued on his behalf that since he and his mate 
were equally to blame, for the accident he should be awarded half 
his damages. Gerrard J. rejected this contention. ‘It is,” he 
said, ‘f rather like a case of two men pulling negligently on the 
supports of a scaffolding above their heads and bringing it down 
upon themselves and then one of them claims damages. It seems 
to me that it would be quite absurd to say that the one who is 
claiming damages could say, ‘ Oh, my pal is 50 per cent. to blame. 
It was not all my fault. My employers are to blame 50 per cent.’ 


36 ‘ Causation rer 1s difficult enough; d of meres would really be 
UA) 84 DQR. ? 


i sed Liga me By a ea (1 26, at 28 
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I think the share of responsibility of a man who contributes as this 
man did, negligently, to his own injury in circumstances of this kind 
is a very difficult one to calculate: it is quite impossible to make 
any sort of, mathematical adjustment. I think the section 
[section one of the Act] demands that I should do what is fair, 
and I think it is just and equitable, having regard to the plaintiff’s - 
share of responsibility, that he should bear 75 per cent.” = 

So, if two young men in sports cars collide and suffer injuries 
while racing each other on the highway, the mere fact that vis-à-vis 
an innocent bystander who is injured also they are equally to blame 
should not entail that, in actions against each other, each will 
recover half his damages. While equally responsible for the 
bystander’s injuries, as between themselves each might well be held 
80 per cent. responsible for his own injuries. In the type of situa- 
tion we are considering, the comparative responsibility of the 
wrongdoing parties has to be considered in relation to each separate 
claim: it cannot bè determined once and for all, irrespective of who 
is claiming. As between themselves the two motorists might con- 
ceivably be held to have consented to the risk of injury so as to 
exclude completely any remedy, but this could not affect their 
equal shares of responsibility for the bystander’s injuries. 


Dovaras Payne.* 


3% [1958] 2 Lloyd's Rep 604, at 608. 
= Gavan ae ae at Dari College, London. 


COLONIAL COURTS 
AND | 
THE DOCTRINE OF JUDICIAL PRECEDENT 


INTRODUCTORY 


OnE of the inevitable consequences of British rule over dependent 
territories is the introduction mto them of English law at the same 
time as an existing local law is recognised within limits. In certain 
cases one finds express provisions in cdlonial legislation stating the 
dates from which English law applies to particular territories. The 
usual clause runs something like this: the principles of English 
common law, the doctrines of equity and statutes of general 
application, which are in force in England on a given date, shall 
apply to this colony (or protectorate or territory, as the case may 
be). Thus, to take a few random examples: in the case of 
Bermuda ! the date is July 11, 1612; of Northern Rhodesia,’ 
August 17, 1911; of Hong Kong,’ -April 5, 1848; of British 
Columbia,* November 19, 1858; of the Gold Coast and the old 
Lagos Colony,’ January 24, 1874; of Fiji,* January 2, 1875; of 
Gibraltar,” December 81, 1888; of Uganda,’ August 11, 1902, and 
of Nigeria,” January 1, 1900. 

It follows from this operation of English law in the colonies ` 
that fundamental doctrines based upon it should also apply therein 
unless specifically excluded either by clear legislation or on the 
ground that local circumstances render their adoption impracticable. 
As it is, the all-important doctrine of judicial precedent, with which 
we are here concerned, is such a corner-stone of any legal system 
based on case-law that it automatically applies in all British 
colonies, protectorates and trust territories, all of which take the 
English legal system for their model. Even those colonies 2° which 


1 See Colonial Reports: Bermuda, for 1951 and 1952, p 88. 

2 Courts Ordinance, Cap. 8 of 1958 Revised Edition of the Laws, s. 11. 

3 Supreme Court Ordinance No, 12 of 1878. 

Supreme Court Ordinance No 7 of 1887 

Supreme Court Ordinance No. 4 of 1876. 

Supreme Court Ordinance No. 14 of 1876 

Order m Council of Feb 2, 1884, Ol. 2. 

Order in Gounoil of 1902 and Report for 1952, p 69. 

Supreme Court Ordinance, Cap. SLI of 1948 dition of the Laws, s 17 

6.g., Mauritius, a French colony, was surrendered to Great Britain in 1810 

on the condition that the inhabitants retain their religion, laws and customs; 

ely. the French Code has prevailed there in civil cases: Re Adam, 1 

Moo P.O O. 460, at p. 470 Again, in British Guiana, the Roman-Dntoh law 

pen civil matters til] 1917: MoDermott v. Judges of British Gwana, L.R. 
P.O. 841. Similarly, Spanish law which was in force in Trinidad in 1797 

when the island was captured by Great Britain, remained operative in the 


A 
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colony: Hsoaher v. Bs r, L.B. 10 App.Cas. 812. Of course, in every case, 
the o limits of these permitted lews have hed to be fixed by subsequent 
local legislation 
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were formerly administered by other European Powers before 
coming under British rule and which were allowed to retain the 
(foreign) laws already established there conform to the pattern 
of judiciary law in the rest of the colonies. 

But legal theory apart, the existence in every British colony 
of a system of hierarchically graded courts necessarily involves a 
chain of appellate jurisdictions,’* with varying degrees of authority 
in their judicial pronouncements. 


Hirrarcuy oF COLONIAL Courts 


Since the more detailed considerations we are about to give to the 
principle of judicial precedent within the framework of colonial law 
will unavoidably revolve round the existing organisations of courts 
in the several colonies, it seems expedient to attempt a summary 
account of these here. 

Now, in every colony there is a Supreme Court, which is the 
highest court for the territory. It consists of two parts, a Divisional 
Court and a Full Court (as in the West African colonies), or a High 
Court and a Court of Appeal (as in several other colonies such as 
Jamaica, Smgapore and Kenya), or simply a High Court (as in 
Uganda and Northern Rhodesia). Whenever the Supreme Court is 
split into two parts there is a right of appeal from the Divisional 
or High Court to the Full Court or Court of Appeal. Sometimes 
one finds, as in Singapore, a separate Court of Appeal for criminal 
cases in addition to the Supreme Court whose appellate jurisdiction 
is then limited to the hearing of only civil cases from the lower 
courts. The Singapore Court of Criminal Appeal is of co-ordinate 
appellate status with the Supreme Court section of Court of Appeal, 
and appeals therefore lie from it, as from this Civil Court of Appeal, 
to-the Judicial Committee of the Privy Council.?? 

Next below the Supreme or High Court are graded categories 
of Magistrates’ Courts. Sometimes these are styled Subordinate 
Courts °° of the Ist, 2nd, 8rd or even 4th Class, corresponding 
respectively to the courts of the Provincial Commissioner or 
Resident Magistrate, District Commissioner, District Officer and 
Cadet Administrative Officer..* Appeals lie in the reverse order of 
these courts, that is, from the lowest to the highest; thereafter, to 
the Supreme Court. Elsewhere, the nomenclature may be more 
straightforward in that the courts are just named Magistrates’ 
Courts, Grades I, II and III, respectively, only Grade I appointees 


11 Per Lord Stowell in Ruding v. Smith (2 Hagg Const Rep. 87, at p. 882): 
©. . + @ colony subject to British rule and sovereignty is governed by 
the general principles of administration of the law including appellate jurs- 


13 Bee Caps. 10 and 11 of the Lews of Singapore; also, Singapore Annual Report 
for 1963, p. 190. 

13 Kenya Courts Ordinance, Cap. 8 of 1048; Laws of Sarawak, 1947 edition of 
the Taos. Vol. 1, Cap. 8, s. 2, with rites jurisdiction defined in s. 18. 

14 Laws of Northern Rhodesia, Cap. 8 of 1988 edition of the Laws. 
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being duly qualified lawyers, Grade IL being District Officers and 
Grade III laymen disposing of petty cases. This is the general 
pattern in West Africa. 

Also, it must be remembered that nearly all colonial legal systems 
have a two-tier judicial: set-up: there is the British-established 
` system of courts applying mainly English law or what local adap- 
tations and modifications have made of it; and there is the 
indigenous system of traditional courts applying mainly customary 
law or such part of it as is not considered to be repugnant to 
the principles of ‘‘ natural justice, equity and good conscience ” 
or inconsistent with any validly applicable law in the colony. The 
two systems sometimes run in separate but parallel systems ** for 
most of their respective courses; very often, however, they run into 
each other at a confluence or even confluences.** ‘There are, however, 
three ways in which the two systems are not to be regarded as 
being in watertight compartments: . 

(a) Many of the customary courts are truly traditional as having 

existed for centuries, though often later reorganised under 
British rule; but a good many more have been established 
by the British Administration, usually along traditional or 
supposedly traditional lines; 

(b) Almost invariably, there are arrangements for the remitting 
or transferring of decisions of these Native (or Local) Courts 
to the Magistrates’ Courts, which thereby enjoy wide 
powers of review of such decisions—all these being modes 
of indirect appeals from the former to the latter; 

(c) Certain species of causes of action, such as land tenure, 
customary marriage, inheritance and succession, and testa- 
mentary dispositions, are expressly excluded from the ori- 
ginal jurisdiction of the Magistrates’ and Supreme Courts, 
both of which, however, have appellate jurisdiction in these 
matters. Therefore, once one of these categories of custom- 
ary law matters enters the British-established system at the 
Magistrates’ Court stage, it forms part of the latter for the 
purpose of the doctrine of judicial precedent. 

Besides, the customary courts of certain colonies are also. 

hierarchically graded; e.g., in Nigeria there are four Grades ": 


18 9.9., m Tanganyika the customary court system Sa deals Crate no connection 
whatsoever with the High Court of the Territory. (See Nattve Courts Ordy- 
nance, 1920, which, howevér, left the Lawalis’ Courts under the control 
the High Court.) But even these courts were taken away by the Subordinate 
Courts Ordinances of 1041 and classed with other Native Courts (vide Journal 
i ar Admimetration, Vol. IV, No. 1, p. 17 Indeed, the decision of 

High Court in Kassambara v., R. [1940] anyike Law Reports, Vol. 5, 
p. 48, was that there wes no provision in any Ordinance or other lew for 
any appeal from Luwwalis’ Courts to the High Court. This remained the 
position up to 1950 (See next footnote ) 

18 The Tanganyike Local'Courts Ordinance No. 14 of 1951 has now integrated 
the customary court system with that of the High Court. 

17 Native Courts Ordinance, 1088, and later amendments 
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A, B, C and D, the Grade A court being the highest and the D, 
the lowest. Similar grading occurs in the Gold Coast.** In Sarawak, 
the Native Courts Ordinance ** provides for Headman’s Courts, 
Native Officers’ or Chiefs’ Courts and District Native Courts from 
which an appeal lies to the Resident’s Courts or Courts of Magistrates 
of the First Class.2? Both the Buganda Courts Ordinance and the 
Native Courts Ordinance of 1940 describe three classes of Native 
Courts: a Central or Principal Court for each administrative division 
under the Kabaka or the Mukama, Saza or County Chiefs’ Courts, 
and the Gombolola or Sub-County Chiefs’ Courts; there are, at the 
lowest level, also the Miruka Chiefs’ Petty Domestic Tribunals which 
often act in the villages as agents of the Gombolola or Saza Courts. 
In Kenya, the Courts Ordinance”! lists under Subordinate Courts 
these three Muslim Courts: Courts of the Liwalis, Cadis, and Mudirs, 
in descending order of importance, while the African Courts 
Ordinance ** makes separate provisions for the African customary 
courts. This duplication is avoided in Northern Nigeria by the 
uniform grading system for all types of local courts as already 
outlined above.” 

Finally, there are also “‘ Area ” Courts or Native Courts of 
Appeal which serve a number of contiguous communities as joint 
Appeal Courts. Appeals lie from these to the Magistrates’ Courts, 
or the Supreme Courts, as the case may be. 

Normally, appeals lie from the least of colonial statutory Courts 
of Record to the Supreme or High Court, trom which further appeals 
lie direct to the Judicial Committee of the Privy Council in the 
United Kingdom. This holds good for all colonies whether it has 
been so provided either in the Order in Council constituting the 
various courts or in some local enactment, usually the Supreme 
Court Ordinance. It does not matter whether the Supreme Court 
is unitary or federal, as is the case in the present Federation of 
Malaya or in the new Central African Federation. l 

There are, however, three special arrangements that should be 
mentioned in this connection. The direct chain of appeal from 
the Supreme or High Court to the Privy Council is broken where 
there exist regional supra-colonial judicial bodies like the West 
African Court of Appeal (serving the colonies of Nigeria, the Gold 
Coast, Sierra Leone and the Gambia), the Court of Appeal for 
Eastern Africa (serving Kenya, Uganda, Tanganyika and Zanzibar * 


18 Bee K A. Korssh's Report of Commission on Native Courts oe Printing 
Dept., 1951), paras 85, 68-9. 

18 Cap. 4, s 8 of the 1047 Revised Edition of the Laws. 

30 Ibid., 6 8. 

41 Cap. 8 of 1948 edition of the Laws, s 2. 

23 Of 1951, which replaces the Native Tribunals Ordinance of 1930. 

23 Quite understandably, the West Indian colonies have no system of Native or 
mary Courts; the place of these ıs taken by Petty Sessional Courts. 

There 1s no body of customary lew, as such, 
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and, formerly, also Nyasaland until 1947), and the Rhodesia 
and Nyasaland Court of Appeal ™ (serving the central African 
territories of Northern Rhodesia, Southern Rhodesia and Nyasaland 
up to the establishment of the new Central African Federation). In 
all these cases, as well as in the West Indian Court of Appeal,”* 
appeals naturally lie from the individual Supreme or High Court 
of each constituent territory to the regional Appeal Court 7” in the 
first instance, and thereafter to Her Majesty’s Judicial Committee 
of the Privy Council. 

It is said that, even if no Order in Council or local legislation 
in a particular colony provides for appeals to the Privy Council, 
it is an established Royal Prerogative of the Crown to receive 
appeals from colonial courts through the Judicial Committee,” 
with the exception of cases coming within section 478 of the 
Merchant Shipping Act, 1894, for which there is a right of appeal 
from colonial courts only to the High Court of Justice in England. 
But apart from this apparently solitary instance, the Judicial 
Committee of the Privy Council is the final court of appeal in 
England for the colonies, and no’ appeal therefrom to any other 
court in the United Kingdom will be entertained.*® 

It is necessary, however, to recall this caution given by Lord 
Atkin in the West African case of Moore v. Tayee *°: 


“ Tt is quite true that their Lordships, as every other court, 
attempt to do substantial justice and to avoid technicalities, 
but their Lordships, like any other court, are bound by the 


Zanzibar has just come under the Bast Afmean Court of A l, for the 
Zanzibar Order ın Council, No. 686 of 1952 (made under the Fo Juris-’ 
diction Act, 1800), provides for appeals from the h Court for Zanmbar 
to the E.A.C.A. ın both civil and crimmal matters and for the determination 
by that court of any questions of law reserved and oases stated by a judge of 
the Zanmbar High Court. 

45 Cap. 5 of the 1951 edition of the Laws of Northern Rhodesia. 

78 Serving Trinidad, Tobago, the Windward Islands, Leeward Islands, British 

Guiane and Barbados. 

Tt is not an invariable rule that appeals lie in the first place to a regional, 

supre-colonial Court of A 1 from the Supreme or fien Court of the 

constituent territories. A local colonial enactment may make an exception 
to the general rule. thus, an appeal from a Provinces] Commissioner's Court 
of the Gold Coast, made direct to itself, was upheld by the West African 

Court of Appeal! m Darko v. Agyakwa (1943) 9 W.A.C.A 1k 

18 8 & 4 Will. 4, o. 41, s. 2. Accordmgly, the Pnvy Council can hear appeals 
from mandated (now trust) territories: Jorusalom & Jaffa Disinict Governor 
v. S. Murra [1926] A.O. 821; from protectorates- Sobhusa II v. Miller [19 
A.C. 518; even from foreign countries, by treaty: Hart v. Gumpaoh (1878 
L.R. 4 P.O. 490, an ap from the Supreme Court of Chins and Japan under 
the Treaty of Tientain. See also Att.-Gen. of Ceylon v. Perera [1958] 
2 W.L.R. 288 

39 Thus, in Henderson v. H., 8 Hare 100 (of. Smith v. Moffatt, L.R. 1 Eq. 397), 
the Court of Chancery in England to ora an injunction to an 

appellant from the Supreme Court of’ Newfoundland (then a colony) against a 

decree of that court, mmsting that the only competent court to deal with the 

case was the Privy Comunal. 

2 W.A.0.4. 48, in the course of his Privy Council judgment in the case. 
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statute law, and if the statute law says there shall be no juris- 
diction in a certain event, and that event has occurred, then 
it is impossible fór their Lordships or any other court to have 
jurisdiction.” 
Quaere: whether Cushing v. Dupuy °! is stil good law in so far 
as it held that an appeal could nevertheless be entertained by the 
Privy Council as a matter of grece even where a local enactment 
expressly made the decisions of a colonial Supreme Court final in 
matters of insolvency? 


COLONIAL APPLICATION OF STARE Decisis 


The English theory of judicial precedent is that a decision of a 
judge, once piven, on a question of law binds both that judge 
himself and subsequent judges in lower courts to decide the same 
question in a similar manner.** But any judgment of any court 
is authoritative only as to that part of it, called the ratio decidendi, 
which is the principle considered to form the real basis of the 
decision in question. Obiter dicta have no binding force and their 
authority varies with the personal standing of the Judge who pro- 
nounced them. 

In accordance with these principles, the House of Lords is the 
final Court of Appeal in both civil and criminal cases from all courts 
in England, Wales, Scotland and Northern Ireland. Its decisions 
bind the Court of Appeal and the Court of Criminal Appeal as well 
as all other subordinate courts.” Decisions of English superior 
courts from the House of Lords downwards are authoritative pre- 
cedents but those of foreign superior courts, like the American 
Supreme Court, or even‘Commonwealth Supreme Courts, have’ only 
a persuasive authority in English courts.” 

As applied to colonial law the doctrine of judicial precedent 
means that decisions of the Judicial Committee of the Privy Council 
bind all colonial courts of whatever. status or jurisdiction, ¢.g., the 
West African Court of Appeal, the East African Court of Appeal, 
the Court of Appeal for Rhodesia and Nyasaland (now the Federal 
Supreme Court for the Central African Federation) and all colonial 
Supreme or High Courts; that the decisions of the Full or Appeal 
Courts bind the Divisional or High Courts; that the decisions of the 
latter bind the Magistrates’ Courts, whose decisions again are bind- 
ing as between their higher and lower grades; and that Magistrates’ 
Courts’ decisions bind all Customary or Native Courts, the decisions 
of the appellate grades of which bind the lower ones according to 
a definite hierarchy. 


41 (1880) 5 App.Cas. 409. 

73 Henbury, lish Courts of Law, 1949 impression, 2A. 

23 Bee the Appellate Junsdiction Act, 1876, and the Grin Appeal Act, 1907. 

44 Salmond, Jurteprudence, 10th ed., PP. 104 et seq. The foregomg is necessarily 
too brief a statement of e complicated subject, but ıt will sufice for our 
purpose here. 
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There has been some uncertainty concerning the extent to which 
the Privy Council was bound by its own prior decisions.** But in 
Attorney-General of Ontario v. Canada Temperance Federation,** 
it was held that the Judicial Committee is not bound by its own 
previous judgments, except perhaps those involving points of con- 
stitutional law. It has also been held that its decisions do not bind 
the House of Lords *’ and, on principle, lower English courts.** 

It seems well settled that findings of the Judicial Committee 
bind the West African Court of Appeal, as witness this pointed 
dictum in the Nigerian case of Thomas & Ors. v. Ademola II **: 

« Colonial courts must give precedence to the decisions of 
the Privy Council before those of any other tribunal. It is ' 
apparent Sg ea of the judgment of the West African Court 
of Appeal in Aminu Jinadu G Ors. v. Salami Aktyele (W.A. 
C.A., January, 1944, unreported) which dealt with the con- 
struction of the said subsection (2) is at variance with the 
Privy Council’s decision in Laoye $ Ors. v. Amao Oyttunde, 
and cannot be followed.” “° 

It seems that Privy Council judgments will be followed by any 
of the regional Appellate Courts we have described,** even if such 
judgments are based upon cases coming from other parts of the 
Commonwealth, so long as the subject-matter is governed by the 
same principle of law. Thus, in the recent case of Fatuma Binti 
Mohammed Bin Salim Bakhshuwen v. Mohammed Bin Bakhshu- 
wen,*? the Judicial Committee strongly warned against the assump- 
tion that its judgments in a series of cases from India on points of 
Mohammedan law were confined to that law as applied or 
administered in India. Their Lordships stressed that, on a question 
of Mohammedan law, which is the same in East Africa as in India, 
the judgments of the Privy Council in appeals fromm India must 
be taken as binding on the East African Court of Appeal.“ 

There does not seem to be any direct authority on the point 
whether either the West or the East African Court of Appeal is 
bound by its own previous decisions, but it looks on the whole as if. 
each has been acting on some such assumption.** It is, however, 


35 See, 6.g., Mercantile Bank of India v. Central Bank [1988] A.C 287; Risdale 
v. Clifton, 2 P.D. 806, at p. 807; Holland, Jursprudsnce, 10th ed, p 70. 

36 (1946) 62 T.L.R. 199. 

37 Viotonan Raslway Commussionsrs V. Coultas (1887) 18 App Cas. 222. 

33 Gee, .g., Leask V. Soott, 3 Q.B.D. 880; Dultou v. White [1901] 2 K.B. 669. ' 

3% (1045) 18 N.L.R 19, at p. 28. 

10 The same prnerple was upheld in the Nyasaland case of Kachinga V. R. ee 
E A.C.A , Vol. V of Nyasaland Lew Reports, p. 82 (Case No. 40/1946). 

41 See pp 359-61, supra. 

42 [1952] A.C. 1, P.O. j 

43 It 1s possible to deduce that this proposition of stare decisis put forward ın 

the paragraph applies Cie to all colonia] courts with lesser 

urisdiction have these onal Appellate Courts. 

Bae 6.g., Dossan v. R. ( ) B.A.C.A. No. 77/1046, Vol IV, N land 

Law Re , p 85. Also in Robin v, R. (Nyasaland Lew Reports, Vol I. 

at p. , the F.A.C.A. followed its own prior decision in R. v. Amkeyo, T 

B.A.U.R. 14. 
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clear that judgments of the Appeal Court will bind the three (now 
four, including Zanzibar) constituent Supreme (or High) Courts 
whose jurisdiction is subordinate to its own, but only, it would 
seem, if the principle involved in such Appeal Court decisions is the 
same as that raised in the particular inferior court of any of the four 
territories: ‘‘ That case (t.e., Kamunan v. R.**) is an authority 
for the order made, as although a Uganda case the section of 
Criminal Procedure Code under which the order was made is in the 
same terms as the section of the Nyasaland Procedure Code under 
which the order for re-trial was made.” 

But while it is fairly clear that decisions of the Privy Council 
on matters of appeal from the West African Court of Appeal that 
raise identical legal issues will be binding on the East African Court 
of Appeal, it is by no means certain whether, if at all, decisions of 
the one regional Appeal Court bind the other. It is not stated any- 
where that both have any kind of connection except via the Privy 
Council decisions in the circumstances Just envisaged; perhaps it is 
not unreasonable to suppose that each has an appellate jurisdiction 
which is co-ordinate with that of the other. If so, the decisions of 
the one will not be binding on the other, and the most that can be 
said is that the Judgments of each are only of persuasive authority 
with the other. The position would appear to be the same as regards 
the extent to which decisions of either the W.A.C.A. or the E.A.C.A. 
carry any weight with the respective Supreme or High Courts subject 
to their authority. 

One other point of some importance is to determine the relative 
judicial competence of these regional supra-colonial Appellate Courts 
in the hierarchy of colonial courts generally, or even vis-d-vis English 
courts. Some light would seem to be thrown on this question by 
a consideration of section 18 of the Rhodesia and Nyasaland Court 
of Appeal Ordinance,** which says that, where there is no provision 
in the ordinance itself or in the rules of court or in any other 
valid local law, the jurisdiction vested in the Court of Appeal shall 
be exercised “‘ as nearly as may be in conformity with the law and 
practice for the time being observed in England by the Court of 
Criminal Appeal and the Court of Appeal, respectively.” No similar 
reference occurs in the Ordinance establishing the West African 
Court of Appeal. But, assuming that the same analogy holds for 
it as for the East African Court of Appeal, it is not possible to 
derive from such provision any categorical assertion of jurisdictional 
equality among all three.*’ 

It remains to add that the decisions of a regional Appeal Court 
bind all the courts subordinate to it, with the result that any judg- 
ment of a lower court that is inconsistent with such decisions will 


415 11 E A.C.A. 122. 

48 Cap. 5 of the 1951 edition of the Laws of Northern Rhodesia. 

47 With the other problems that this provision ın the Northern Rhodesia Ordinance 
reises we shall deal below, at pp. 366 et seq. 
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be to that extent of no effect. Thus, Johnson J. held in the Nyasa- 
land High Court case of R. v. Ziyaya“: “I am bound by the 
rulings of the Court of Appeal (i.e., for Hast Africa) and must 
respectfully differ from those of Haythorne Reed J. (sic, in R. v. 
Chimombo, High Court Case No. 102 of 1980).’? The principle 
embodied in this passage is of universal application in all colonial 
areas with a system of regional Appellate Courts. 

We now come to the colonial Supreme Courts. Where a 
Supreme Court consists of a Full Court (or Court of Appeal) and 
a Divisional Court (or High Court), it is clear that the decisions 
of the former bind the latter in each colony. On principle the 
authority of the territorial court of final appeal ought to be supreme 
within its own sphere and, in the absence of express legislation on 
the basis of full reciprocity, none of the Supreme Courts under the 
aegis of a regional Court of Appeal can bind any of the others. And 
this must be so, notwithstanding the fact that, as in West Africa, 
the constituent Supreme Court Ordinances grant to the judges of 
one another’s Supreme Courts a high locus stands in the respective 
compositions of those courts,‘® at least in theory. 

It must be for these reasons that the West African Court of Ap- 
peal had to rule expressly in Netherlands Distillery v. J. H. Henkes’ 
Distillery *° that the decisions of the Full Court of Appeal (i.e., the 
higher branch of the Supreme Court) of Nigeria are not binding 
on the Divisional Court of the Gold Coast or on the West African 
Court of Appeal itself. It follows, of course, that (1) one Supreme 
Court’s decision cannot bind any branch of another Supreme Court 
or even a lower court in any area covered by the same regional 
Appeal Court and (2) that, a fortiori, one colonial Supreme Court’s 
judgment can at most have only a persuasive authority with 
another Supreme Court where there is no form of Judicial lnk 
through a regional Court of Appeal. The weight of authority that 
the courts of one colony would attach to the decisions of another 
must depend on (a) the identity of the subject-matter or of the 
applicable principle of law involved in the instant case, (b) the 
fact the particular decision of the Supreme Court in question has 
been embodied in a Privy Council decision as of general application 
in colonial law, and (c) the intangible factor of the experience and 
reputation of the judge or panel of Judges who gave the judgment 


48 (1985) High Court (Cr.) Case No. 184, Vol IV of Nyasaland Lew Reports, 
p: 54, at p. 56. The same principle was upheld in R. v. Siksi, High Ct. 
(Cr.) Case No. 8/1986, Vol. TV, Nys.L R., at pp. 784 

4° The usual clause is, as in s. 4 of the Gold Coast Supreme Court Ordinance, 
that the Chief Justices of Nigeria, Sierra Leone and the Gambia shall be 
ea ofino judges of the Gold Coast Supreme Court. Reaprocel provisions 
exist in the similar Ordinances of these other colonies. 

so (1985) 2 W.A.C.A. 858, at p. 850. 
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to be applied.** None of these considerations except (b) is by 
itself conclusive. 

It does not seem to have been expressly decided whether a 
colonial Supreme Court or a Division of it regards itself as bound 
by its own prior decisions, but it is reasonable to suppose that it 
will follow the now established practice of the Court of Appeal as 
well as of the Divisional Court in England to regard its own 
previous decisions as binding, subject, of course, to the three 
excepted instances recognised in English law.°* What is not yet 
clear, however, is whether colonial High Court judges would, since 
they have both common law and equity jurisdiction, follow 
the example of Judges of the Queen’s Bench Division in England 
who do not so easily dissent from one another’s previous judgments 
as do Chancery judges of co-ordinate jurisdiction. "? 

Just as a Supreme or High Court’s decisions bind all Magistrates’ 
Courts under its sway, so those: of Magistrates’ Courts bind all 
Customary or Native Courts of Appeal as well as all courts inferior 
to these, except on matters of strict local law and custom. In 
this respect, it may happen that, contrary to the normal principle 
that a high court’s judgments bind a lower, the process is reversed 
so that the tail wags the dog. On matters of customary law, 
Magistrates’ Courts or even the Supreme Court ought to follow an 
established decision of even the lowest Native Court if (i) it is the 
only one available on the point and (ii) it is not barbarous or other- 
wise against natural justice or any valid local law. Thus it has 
been held by the West African Court of Appeal that the decisions 
of Native Courts on matters within their special knowledge should 
not be lightly disregarded by the appropriate Supreme Court.** 

We thus have the interesting situation according to which the 
highest court of a colony (or even the Privy Council) may find itself 
bound in practice by a decision of one of, its lowest courts. 


51 Tt is but natural that a judge who has served in the courts of more than one 
seer a to s (egal principles laid down in one oolonisl court to 
ree | Lara oe in another. Identical or analogous sections 
of arian are arly trea 
32 It has recently been laid rhea in Young v. Bristol Acroplans Co. [1044] K.B. 
718, that the Court of Appeal ıs bound by 1ts own previous decisions, subject 
to these three exceptions: (1) The court is entitled and bound to deaide which 
of two conflicting decisions of its own ıt will follow; (2) The court is bound 
to refuse to follow a decision of 1ts own which, though not expressly overruled, 
ecannot, 1% its opinion, stand with a decision of the Houses of Lords; (8) The 
court is not bound to follow @ decision of its own if ıt ıs satisfied that the 
decision was given per inourtam, e g., where a statute or a rule having statutory 
effect which would have affected the decision was not brought to the attention 
of the earlier court. The Drvisional Court, that is, two or more judges of 
the Queen’s (or King’s) Bench Division of the High Court, has also been 
held to be bound by its own previous decisions: Pokos Authority for Hudders- 
field v. Watson [1947] K.B. 842. 
53 Bee Re Hillas-Drake [1944] Ch. 285; though ‘Mr. Justice Bennett in Zetland 
v. Drier [1987] Ch., at pp 660-1, does not agree that this is po. 
54 Dinsey d Ors. v. Wayoe (1989) 5 W.A.C.A. 177. 
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How Far ENGLISH Decisions BIND COLONIAL COURTS 


Let us preface our remarks here with a brief discussion of the 
relative position of colonial courts to more or less equivalent Eng- 
lish courts, with a view to discovering the binding character, if 
any, of the latter’s decisions upon the former. 

We have seen that decisions of the Judicial Gommi are 
in strict theory not absolutely binding upon English courts from 
the House of Lords downwards, although these are loth to dissent 
from the Council’s judgments in proper cases. It must be remem- 
bered, however, that the Privy Council’s decisions on matters of 
Prize law and Ecclesiastical law are, by the very fact that it is the 
only final court of appeal in these spheres, binding on all English 
courts. 

It seems to follow that English decisions on all fours with those 
of the Privy Council in Prize, Ecclesiastical, Mercantile or Admiralty 
law might be binding on colonial courts as do Privy Council ones. 

The Privy Council can also render English decjsions absolutely 
binding on colonial courts by using them as rationes decidendt of 
its own judgments: as when it applied the House of Lords decision 
of Andrews v. Director of Public Prosecutions ** (a case of criminal 
negligence) to the recent case of Dabholkar v. R.,°* an appeal from 
the High Court of Tanganyika; or the English Court of Appeal 
_ decision in Boguslawski v. Gdynia Ameryka Linie *™ to the appeal 
case from Hong Kong, Civil Air Transport, Inc. v. Central Air 
Transport Corporation.** Innumerable other instances, both earlier 
and later than these, could be cited to the same effect. All this 
is not to say that the colonial courts do not themselves follow 
relevant English decisions irrespective of whether or not these have 
been adopted by the Judicial Committee. We shall enlarge on this 
point presently. 

Let us now consider the relational pattern of colonial courts to 
English courts. According to the various Supreme Court 
Ordinances °* of the colonies as well as the Northern Rhodesia 
Ordinance,*° it seems we are right in assuming that colonial 
Supreme Courts have co-ordinate jurisdiction with the High Court 
of Justice in England and that each of the West African Court of 
Appeal, the Rhodesia and Nyasaland Court of Appeal, and the East 
African Court of Appeal has co-ordinate jurisdiction with the 
English Court of Appeal and the Court of Criminal Appeal, 
respectively. But does this mean that only the decisions of the 
English Court of Appeal and of the Court of Criminal Appeal bind 
colonial Supreme Courts and that only the decisions of: the House of 


55 [1987] A.O. 876. 
56 148) A.C. 221. 


57 [1950] 2 All E.R. 855. 

58 aa A.O 10; 523] TLR. 621. 

58 aa 8 of 19 , B. 10 (Laws of N. Rhodesia). 
60 6, supra, for the reference. 
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Lords and of the Privy Council bind the W.A.C.A., the R.N.C.A. 
and the H.A.C.A.? We will take two judicial views on the matter. 

In the first, the West African Court of Appeal held that decisions 
of the English Court of Appeal upon the same issue and between 
the same parties are binding on itself.** In the second, the East 
African Court of Appeal held as follows: ‘*‘ His attention was not 
drawn to the case of Scott v. Pattison *? in which it was held that 
a contract of service was not enforceable by reason of the Statute 
of Frauds but that the plaintiff was entitled to sue in assumpsit upon 
an implied promise by the defendant to pay for the services rendered. 
That case seems to us to be conclusive.” © The one shows that on 
a point of English law the decision of even the English High Court 
binds a colonial, regional Court of Appeal, while the other seems 
to equate the decisions of the English Court of Appeal with those 
of a colonial Court of Appeal, provided there is identity of-issue as 
of parties. 

Nevertheless, in certain well defined situations, English High 
Court decisions would appear to hold their own against those of all 
colonial courts, ¢.g., 

(a) Only the High Court in England can hear appeals from 
colonial courts in matters governed’ by section 478 of the 
Merchant Shipping Act, 1894; 

(b) The official misconduct of colonial Governors during their 
tenure of office in their territories is usually justiciable in the 
King’s or Queen’s Bench Division: Phillips v. Eyre“; 

(c) Decisions of the High Court in cases brought before it which 
involve general principles of colonial law; e.g., Terrell v. 
Secretary of State for the Colonies.“ 


In all such cases, it seems that decisions of the English High Court 
will bind all colonial courts and that the circumstances would 
be exceptional in which the latter would feel free to dissent from 
such judgments. 

Another point must be noticed. Where, as in Singapore,** the 
Supreme Court of a colony has appellate jurisdiction only in civil 
causes s0 that the criminal jurisdiction is vested in a separate Court 
of Criminal Appeal, is it right to assume that the powers of the 
latter are co-extensive with those of the English Court of Criminal 
Appeal? If so, the colonial Court of Criminal Appeal will not be 
bound by the decisions of their English namesake. In the case of 
Singapore, for example, appeals He straight from both the Supreme 
Court and the Court of Criminal Appeal to the Judicial Committee 


61 Concessions Enquiry No. 080 (Accra), 1 W-A.C.A. 808. 
‘a [1993] 2 K.B. T2. 
«2 Kutching V. Conforsi [1988] H.A.C.A., No. 6 (Civil, Vol. IV, Nys.L.R 104, 


“ Geto) 6 
ss poss 9 Q 10 ai 11 of the Lews of Smgapore. 
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of the Privy Council. It would, therefore, seem most likely that 
both courts are meant to be co-ordinate in jurisdiction, the split 
into civil and criminal being purely for administrative convenience. 
Hence, the status of such colonial Criminal Appeal Court may be 
that of the Supreme Court, whether of the same colony or elsewhere. 

Where the colonial Supreme Court retains, however, the norma] 
structure so that both the civil and the criminal jurisdictions are 
concentrated in the Full Court (or Court of Appeal, as the Full 
Court is styled in some colonies), the Colonial Supreme Court is 
perhaps spared the kind of controversy as to the exact hierarchical 
telation between the Court of Appeal and an independent Court of 
Criminal Appeal, which is still unsettled in English law. But the 
composite character of the colonial Supreme Court of this orthodex 
type may raise its own problems of stare decisis. For instance, 
it is well established here that appeals from the Prize jurisdiction 
of the English High Court (i.¢., Probate, Divorce and Admiralty 
Division) go only to the Judicial Committee; and so do those from 
the English Ecclesiastical Courts. Will appeals in similar matters 
lie from the Colonial Supreme Courts direct to the Privy Counci, 
or via a regional Appeal Court, where there is one? * Again, will 
the decisions of a Supreme Court in a civil suit, in which strong 
comments on points of criminal law are made, bind the court in a 
subsequent criminal case? Will the court follow the example of 
English law and regard the point as still open, as is the position 
in this matter between the Court of Appeal and the Court of 
Criminal Appeal in England? 

So far we have been examining the broad question as to the 
decisions of which English courts are binding on which colonial 
courts. We may now turn to a brief discussion of a vital issue. It 
will be recalled that we stated at the outset that the principles 
of English law, the doctrine of equity and the statutes of general 
application have been introduced into all British colonies at the 
various dates of their several establishment. The problem we want 
to tackle is: Given a particular date when English law became part 
of the law of a particular colony, which English decisions ought 
to bind the courts of that colony ? 

In order to put the matter into its proper perspective we will 
assume a convenient date, say, January 1, 1900, as that on which 
English ‘law came into force in a colony.** It is clear that all 
English decisions of authority as at this date bind the courts ef 


sT Almost all the Ordinances constitu these courts usually make their powers 
supreme over ail local causes with, of course, the possibility of further appeals 
in the normal way. 

#8 This ıs the case with Nigeria, according to the Supreme Court Ordinance, 
Cap. 211 of the 1948 edition of the Laws of Nigerna. The points volved 
here are of universal application, since only the relevant date for an 
colony need be substituted for the Nigerian one in order to see the =n ie 
of the issues here canvassed. It would complicate matters unduly to ‘repost 
here all the dates already given on p. 856. 
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the colony. But what about judicial decisions subsequent to 1900? 
Perhaps the relevant rules may be reduced into the following 
main propositions— 

(A) Post-1900 English decisions will still apply— 

(i) as long as they do not involve a change of any particular 
common law doctrine or principle: Thus, doctrines like 

Common Employment (laid down in Priestley v. Fowler **), 

œ Contributory Negligence, The King can do no Wrong, 
Strict Liability (under the rule in Rylands v. Fletcher"), 

~ and Frustration, to name only a few, will all still apply to- 

day in the courts of this colony. The English Act of 1948, 
wbich abolished the doctrine of Common Employment, has 
no extra-territorial application, nor have the Contributory 
Negligence Act, 1945, the Crown Proceedings Act, 1947, 
and the Law Reform (Frustrated Contracts) Act, 1948. To 
illustrate -the last case further, we should say that while 
the doctrine of frustration of contracts of leases 
adumbrated in Paradine v. Jane ™ and consecrated in 

Chandler v. Webster will still apply in this colony, even 

in their extended scope in Fibrosa v. Fairbairn,” the 

further change effected by the 1948 Act of Parhament and 
all English decisions based on it will not apply to this 
colony ; 

(ii) if the amending Act of Parliament itself or an Order in 
Council expressly extends the operation of the post-1900 
enactments, or if a local Ordinance substantially adopts 
a corresponding section (or the whole) of a post-1900 
English Act and the decision in question has been based 
thereon : 

A Thus, it has been held that English decisions upon 

Acts in pari materia are authorities for the interpretation 

of colonial enactments—per Dr. Lushington in Catterall v. 

Sweetman.™ The same is the case where English statutes 

have been adopted by a colony without any alteration and 

the Court of Appeal has construed them in judicial 
decisions: Trimble v. Hill, approved in Hunt v, Fripp." 

The Privy Council recently decided in Cooray v. R.™ that 

where a local enactment has been passed in the same terms 

as an English statute, the courts of the colony should 


€ (1887) 8 M. & W i. 
re (18868) L.R. 3 H.L. 880. 
TL (1647) ae 20 
72 [1004] 1 KB. 493 
73 [1948] A.C 92. 
74 (1845) 1 Rob. Bec. 304, at 318. 
15 (1870) L.R. 5 App.Cas. 842, at Bid. 
Te [1898] 1 CR 675. 
Tr [1958] A.C. 407. 
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follow the construction put upon the words by the English 
courts.” 

(iii) if a post-1900 decision of the Judicial Committee of the 
Privy Council embodies a post-1900 English decision or 
statute in a judgment of its own and its ratio dectdendi is 
that of a general, as opposed to a particular, principle of 
law. 

(B) Post-1900 English decisions will not apply— 

(i) if they are based on a post-1900 English statute which 
alters an applicable preteen principle of English common 
law or statute; 

(ii) if they pertain to legal relations unknown to the local law - 
of the colony, e.g., rules of testate and intestate succes- 
sion, marriage and the family, which are peculiar to English 
law and cannot possibly be said to be applicable to the local 
law on these subjects. 

T. O. Extas.* 


78 Seo also the recent Maltese case of Staines v. Victor La Rosa [1988] 1 W.L.B. 
474. 

* B.A., LL.M., PH.D.; of the Inner Temple, Barrister-at-Law, Barrister and 
Soliortor of the Supreme Court of Nigeria; until recently Simon Senior 
Research Fellow, The University of bananas! 


THE JUS TERTII AND THE THIRD MAN 


Mr. Atryan has patently put much thought and labour into his 
re-examination of the jus tertt.! Two aspects of his article are, 
however, open to serious question. First, his assertion that the 
defence of jus tertii (strictly so called) to an action for the recovery 
of chattels does not exist. Secondly, his suggestion that if such a 
defence did exist, it would be possible for a defendant to plead jus 
terti without establishing any particular person to be the true 
owner or repository of the right in question. 

The first question resolves itself into a dispute as to the signifi- 
cance of jus terti. Holdsworth is accused of confusing two types of 
case.” Firstly, Mr. Atiyah’s jus tertii which is apparently only 
relevant ““ where the plaintiff has a better right to possession than 
the defendant but a third party has a better right than either of 
them.’’° Secondly, cases where “‘ the plaintiff fails; not because a 
third party has the best right of all, but because the plaintiff him- 
self has not a better right than the defendant.’’‘ This article 
adopts the second sense and submits that the true jus tertii is a 
means of effacing rather than overwhelming the plaintiff’s allega- 
tion of a right to possession, and that it only concerns cases where 
the plaintiff fails in limine because the validity of his prima facie 
case is successfully impugned. The plaintiff alleges a right to 
possession, and the defendant defeats it not by confession and 
avoidance but by traverse." The jus which the defendant puts 
forward is not something superior to the plaintift’s right yet com- 
patible with it. It is something which by its very incompatibility 
disproves the plaintiff’s right.* The essence of the true jus tertii 
is that it employs the technique of traverse. This clearly 
differentiates it from the bastard jus tertii to which a defendant 
must resort when the plaintiff alleges possession, and which operates 
by confessing the possession and avoiding it by alleging that the 
defendant himself has a superior right derived from a jus tertii. 

Mr. Atiyah proceeds to term cases where the plaintiff has a 
right consistent with the jus tertii but overwhelmed by it as “‘ the. 
orthodox view ”’ of this defence. The authority which he produces 
is favour of this “orthodox view” (before he explodes it) is 


.L.R. p. 100. 

" The defendant can negative the tatle of the plaintiff, by proving that some 
third n is entitled to the property—by setting up, that is, a jus terin." 
H.E L., Vol VI, p. 65. 

* Tt is submitted that zoi an incompatible ttle and not an absoluta one is 
logically necessary—of. H.B.L., Vol. VI, p. 428. 
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suprisingly weak. It seemingly consists solely of the judgment of 
Tindal C.J. in Leake v. Loveday." The relevant passage is worthy 
of full citation.’ ‘*The action is trover to which the defendants 
have pleaded not guilty, and the plaintiff was possessed of the. 
goods as his own property; and the question is, whether, under 
the latter plea, the title of third persons may be set up. It seems 
to me that from the very form of that plea, the plaintiff is called 
upon to prove the goods to be his property and that the defendants 
are let into any evidence which will show that such goods are not 
the plaintiff’s.”’ It is submitted that this is merely another way 
of saying that the defendant is let into any evidence which will 
traverse the plaintiff’s initial allegation. 

Mr. Atiyah unfortunately fails to refer to the subsequent case 
of Richards v. Jenkins’ where Wills J. gives extensive consideration 
to the previous authorities, but unfortunately does not seem to 
have been referred to Leake v. Loveday.'® Richards v. Jenkins’ 
concerns an interpleader issue in which an execution creditor was 
held to be able to set up the title of a trustee in bankruptcy to 
defeat the claim of a bankrupt. After considering the authorities 
on jus terti, Wills J. lucidly summarises his conclusions.’ ‘‘ The 
question only arises where there is a really adverse title in a third 
party which, if that third party chooses to assert it, must prevail 
over that of execution creditor and claimant alike, but where that 
third party takes no step and does not seek to enforce his superior 
title, the decision in this case is, and that in every one of those 
which we have discussed, has been, in substance a legitimate 
application of the maxim potior est conditio defendentis.”? In other 
words, the plaintiff has failed in limine because the defendant has 
proved a jus tertii incompatible with the plaintiff’s alleged right. 
The plaintiff has not a better right than the defendant; he has no 
right at all. If this is the only legitimate application of the defence 
of jus tertii, Mr. Atiyah has done little more than dextrously destroy 
the creature of his own imagination.” 

The things which are Mr. Atiyah’s may be rendered unto him 
and he may be permitted, inter alia, to exercise the jus abutendi 
over them. However, a more serious protest must be entered when 
he swings the attack from subjective to objective and challenges the 
materiality of the third man. His difficulty appears in his 


T (1842) 4 M. & G. 072. 

8 Tbid., at O61. 

* (1886) 17 Q.B.D. MA4. 

10 Supra, n. T. 

11 At p. 555. . 

12 '' It is difficult to see how the existance of a sus terts could negative the right 
of a plaintiff to get back the possession of e in which he had an older and 
eharatore a better right to possesmon than defendant. At any rate it never 
seams to have occurred to any lawyer that it would be a possible plea and 
this is perhaps the best evidence that ıt would have been inadmismble.” 
H.H.L., Vol. » pp. 425-6. 
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penultimate footnote ™ where he states that. he has found nothing 
in principle or authority to support the view that it is essential for 
the defendant who pleads jus tertti to establish some particular 
person to be the true owner. It is pertinent to take a practical 
approach and ask how jus tertii is to be pleaded or proved unless 
it is alleged that the jus in question is vested in some particular 
person. ‘* Jug terttt’’ could not conceivably be pleaded in terms, 
and, if it was, would soon bring a demand for ‘* Further and 
Better Particulars,” for it is trite learning that a right cannot 
exist independently of a legal person and therefore it is impossible 
to prove the former without proof of the latter. Mr. Atiyah’s 
researches into principle have not taken him far and it is difficult 
to think what better authorities he could have had on the question 
of pleading than Bullen and Leake ** and Atkin.*® The latter sets 
out the plea of jus tertii as follows: — 
‘ (1) The defendant denies that the plaintiff is or was at 
any material time the owner of or entitled to possession of 
the goods referred to in the Statement of Claim. The said 
goods were at all material times and are the property of 
one G.H. 

Mr. Atiyah tag snede the jus tertii as a right in a third party, 
which can be pleaded without designating the third party and which 
is superior to but not incompatible with a right in the plamtif. If 
such a defence existed it would patently be a potent one and 
Mr. Atiyah has been puzzled as to why it has not been pleaded in 
such cases of finding as Hannah v. Peel.'* He has concluded that 
it would have been pleaded if it had existed and therefore the 
fact that it was not pleaded is strong evidence that a true defence 
of jus tertii does not exist. It is submitted that the answer is 
twofold. Firstly, the necessity of associating the jus terti with 
some particular person makes it unlikely that a transferee from a 
finder would know who is that person when the finder himself does 
not know. Secondly, the fact that, partly due to this, jus tertii 
is a considerably more modest concept than imagined and is 
consequently confined to correspondingly rare factual premises. It 
may be suggested with diffidence and respect that perhaps Mr. Atiyah 
has fallen into the ever-present danger of an over-academic approach 
to a practical problem. 

ANTHONY JOLLY.* 


1318 M.L R. p. 10. 
i4 Oth ed., p. 60. 
15 Encyclopaedia of Forms and Precedents in Civil Proceedings, Vol 15, p. 822. 
16 [1045] K.B. 509. 
f the Inner Temple and the Northern Circuits, Barrister-at-Law. 


REPORTS OF COMMITTEES 


SECOND REPORT OF THE Law REFORM COMMITTEE ON THE LAW OF 
INNKEEPERS’ LIABILITEŒS FoR Prorrrty oF TRAVELLERS, GUESTS 
AND RESIDENTS. (Cmd. 9161; May 1954; 4d.) 


A review of the law of innkeepers had, of recent years, become an 
urgent need and on that score alone this report would indeed be 
welcome. Its claim, however, to our further pratitude is due to its 
admirable conciseness in presenting the various problems and the 
recommendations it makes consequent upon the present anachron- 
isms reflect a balanced view of the reforms needed. What is said 
hereafter, therefore, is for the most part by way of amplification 
and reinforcement of the views expressed in the report. 


Definition of dn inn 

On this question the Committee appears to have been in two 
minds. Whilst recommending that any new legislation should 
contain a definition based on the existing common law meaning of 
the term, the Committee has been unable to suggest a definition 
for the guidance of any future Parliamentary draftsman and has, 
moreover, somewhat resiled from the view that a definition is needed 
by concluding that the difficulty of deciding whether or not any 
given establishment is an inn “‘ is probably greater in theory than in 
practice, for it seems hkely that the owner of premises whose status 
might be doubtful will have concluded the question against himself 
by exhibiting the statutory notice under the Act of 1868.” With 
regard to the latter observation the Committee appears to have 
overlooked the decision in Oley v. Marlborough Court Ltd. ([1949| 
1 K.B. 582). In that case a notice under the Act of 1868 had been 
exhibited in a conspicuous place in a “ private residential hotel.” 
The trial judge, Oliver J. ([1948] 1 All E.R. 955 at p. 956), without 
stating his reasons found that the hotel was not a common inn and 
the Court of Appeal were not disposed to disturb that finding, and 
as negligence had been clearly established it was indeed unnecessary 
for the court to decide whether the hotel was a common inn (see 
Singleton L.J. at p. 545). Bucknill L.J. (at p. 548), however, 
commented that the establishment in his opinion was a private resi- 
dential hotel, at any rate more like a private hotel than a common 
inn. It would seem, therefore, that the display of the notice will not 
be conclusive of the matter; moreover, in these circumstances it 
would be more desirable to define what is an inn rather than to leave 
the matter in doubt so that a proprietor or owner would not have 
to speculate as to whether any notice he may display will be wholly 
effective. ' 
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With regard to the view that the difficulties incurred by the 
absence of a definition are more theoretical than practical, this is 
not wholly in accord with the true position. In Lamond v. Richard 
& the Gordon Hotels Ltd. ([1897] 1 Q.B. 841), for instance, Lord 
Esher M.R. (at p. 545) thought that it was open to argument 
whether the larger London hotels had not held themselves out as 
recelving customers according to the custom of England and might 
therefore not be common inns. Whether or not this view prevailed, 
it was not until Gates v. Dorchester Hotel Ltd. ((1958) The Times, 
March 7) that one such hotel was held to be a common inn.. No 
doubt the owners by exhibiting a notice under the Act of 1863 
fervently hoped that such was the case, but McNair J. in upholding 
their contention expressed no little surprise that the Dorchester 
Hotel should be regarded at law as a common inn. These factors, 
it is submitted, give credence to the contention that the matter 
is not without uncertainty. Is, for instance, a ‘‘ motel,” the newly 
acquired import from the American continent, which is beginning 
to take root in this country (see The Times, September 18, 1954) a 
common inn? The first thoughts of the Committee on this point, 
that in any legislation which may be drafted to give effect to the 
recommendations contained in the report an attempt should be made 
to define an inn, are, it is submitted, its better thoughts. 


General recommendations 

In accepting the suggestion that the common law liability of an 
innkeeper should remain, the Committee was thereby forced to con- 
sider to what extent the present absolute liability should be reduced. 
Apart from the need to curtail the innkeeper’s rights to a lien in 
cases where it was recommended that he should only be liable for 
his negligence, the only increase in his liability concerned the Inn- 
keepers’ Liability Act, 1868. The Committee considered that that 
Act operated efficiently, and apart from reiterating the necessity for 
conspicuous exhibition of the notice—the courts themselves having 
affirmed this necessity (Carey v. Long’s Hotel Co. Ltd. (1891) 7 
T.L.R. 218)—dealt only with the amount of any liability. It 
recommended that the total amount of liability should be £100 and 
£50 in the case of any one article. This recommendation if 
implemented will no doubt affect insurance policies taken out by 
the owner, but this should in no way detract from the recommen- 
dation of the report. 


Loss and Damage 

In considering the proposition in Halsbury’s Tawi of England 
(2nd ed. Volume XVID, p. 151) the Committee has noted that 
despite the unequivocal terms of section 1 of the Act of 1868, the 
view is widely held that an innkeeper is not liable for damage to 
a guest’s goods as opposed to loss unleas he has been negligent. 
This is based on the dictum of Swift J. in Winkworth v. Raven 
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([1981] 1 K.B. 652 at p. 660) in a case before the Divisional Court 
in which a guest’s car had been damaged by frost while standing in 
an unheated garage which was open on one side. Macnaghten J. (at 
p. 662) decided the case on the narrower ground that an innkeeper’s 
liability to supply accommodation is satisfied by providing accom- 
modation which is reasonably fit for its purpose. The distinction 
introduced by Swift J. was unjustified and the Committee has 
recommended clarification of the matter, if indeed clarification is 
required, for in the Committee’s view section 1 suffices. That the 
matter is not free from doubt is apparent from recent experience in 
the county courts (see Bradley v. Stewart [1964] 2 C.L. 182 [N.I.] 
County Court). It would appear necessary, therefore, to amend 
section 1 to clarify the point. 


Motor Vehicles 


Undoubtedly the most serious hardships—the Committee recog- 
nised that it is often only a battle between two insurance companies 
and can therefore scarcely be regarded as causing hardship, but 
merely an anachronism—are caused by the continuance of the 
innKeeper’s absolute liability for the motor vehicles of his guest 
which are parked within the “‘ hospitium ’’ of the inn, the Act of 
1868 expressly excluding ‘‘ any carriage,” which in the effluxion 
of time came to include motor vehicles, and im recent years the 
liability has become particularly burdensome especially in view 
of the combined effects of the rule and the wide definition given to 
a * traveller ’’ (see particularly Wiliams v. Linnitt [1951] 1 K.B. 
565). Indeed in many respects the harshness of the recent 
decisions has not fully manifested itself. In Watson v. People’s 
Refreshment House Association Ltd. ([1952] 1 K.B. 818), for 
instance, Devlin J., without deciding the matter, doubted whether 
the liability extended to a motor coach although he was not certain. 
Similarly, in Gresham v. Lyon ([1954] 1 W.L.R. 1100), decided 
after the issue of the Committee’s report, McNair J. drew a distinc- 
tion between the liability for the motor-car and the luggage locked 
in the boot of the car, a distinction which in the present state of 
- the law was, it is submitted, not justified. It will be necessary 
to advert to this hereunder. 

Whilst the recommendation as to a redefining of a “ traveller,” 
which will exclude the local inhabitant who ‘‘ drops in for a quick 
one”? as in Williams v. Linnitt, would remove the more glaring 
examples of injustice, the Committee has felt it necessary to re- 
commend a clean sweep and substitute liability only when the 
innkeeper has been negligent. Particularly as both parties are 
covered by insurance, this recommendation is heartily welcomed. 
A test of liability whereby it would be negligent if suitable 
accommodation were not provided would seem to give the requisite 
protection to the guest. As a corollary to this recommendation, the 
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innkeeper’s lien will no longer attach to a motor vehicle (which, 
it is recommended, will include motor bicycles). 

In view of these recommendations, it is clear that the distinction 
drawn by McNair J. in Gresham v. Lyon will no longer be necessary. 
The fact that the Committee based its recommendations concerning 
motor vehicles on the absence of effective control of such items as 
luggage locked in a car would similarly fall to be considered 
on the same basis as the car itself (see 70 L.Q.R. 450). As the law - 
stands at present it is a little difficult to appreciate the reasoning 
of McNair J. in Gresham v. Lyon. Without considering the decision 
exhaustively, the dicta cited by the learned judge do not appear to 
support his view, for both dicta related only to the extent of the 
hospitium and whether the premises in question could be classed as 
‘“ infra hospitium,” and not the relationship of any car or luggage 
to the hospitium. Moreover, in view of the fact that only the defen- 
dant would have been insured there is little justification for an 
attempt in this instance to mollify the lot of innkeepers. The learned 
judge’s second ground for deciding the case, that the plaintiffs them- 
selves were negligent, is more acceptable but even then not 
unassailable. 

Whilst the innkeeper’s liability was absolute there was no scope 
for him to contract out of his liability unlike his more fortunate 
counterpart, the private hotel-keeper. With the recommendation 
that motor vehicles be removed from the sphere of absolute liability, 
it might not be inexpedient to counter this concession to some 
extent by prohibiting the innkeeper from exempting himself by 
contract. The province of innkeeping is such that the guest has 
little or no chance of contracting on an equal basis, and although 
the courts continue to construe exemption clauses strictly (see 
White v. John Warwick & Co. Ltd. [1958] 1 W.L.R. 1285, and 
Adler v. Dickson [1955] 1 Q.B. 158) it would be possible for 
innkeepers, by so framing the conditions under which they 
accepted the motor vehicle on to their premises (see Ashby v. 
Tothurst [1987] 2 All E.R. 887; Halbauer v. Brighton Corpora- 
tion [1954] 1 W.L.R. 1161), to extend the concession as recom- 
mended by the Committee to lengths which would not be in accord 
with the tenor of the whole report (cf., section 8 of the Hire- 
Purchase Act, 1988). 


Liability for person of guests 

The terms of reference did not allow the Committee to consider 
a not unimportant matter in this branch of the law. The older and 
stricter view of liability is based on a decision of McCardie J. in 
Maclenan v. Segar ([1917] 2 K.B. 825) where it was laid down that 
the innkeeper warrants to his guests that the inn premises are as 
safe as reasonable care and skill on the part of anyone can make 
them. In Bell v. Travco Hotels Ltd. ([1958] 1 Q.B. 478) the Court 
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of Appeal distinguished Maclenan v. Segar, holding that, whilst 
McCardie J. may have been right in applying the higher standard 
of care to the interior of an hotel, such a test was not applicable 
to a drive a quarter of a mile long, and applied a less stringent test 
akin to that of invitor-invitee relationship. Whilst the distinction 
may be justified (see 69 L.Q.R. 155), it leaves the judgment of 
McCardie J. unchallenged. It is a pity, therefore, that the Com- 
mittee was unable to consider this point and either affirm or dissent 
from McCardie J.’s view. It is interesting to note that the less 
stringent view prevails in the Canadian courts (see Zawyrucha v. 
Red Lake Hotel Co. Ltd. [1948] 1 D.L.R. 669). 


Persons other than guests 

Consideration might have been given to the position and status 
of -a person who comes upon the inn premises either as a guest of 
a person slaying at the inn or ag o member of a party or club whose 
proceedings are being held on the inn premises. In view, however, 
of the recommendation of a redefinition of a ‘* traveller ’’ ag one 
who comes to the inn to stay the night, it was perhaps superfluous 
to deal with these problems. If future legislation rejects the 
redefinition, problems of practical importance become highly 
pertinent. 

Reports such as this one always have their intrinsic value; but 
admirable as they are their value is immeasurably enhanced when 
put to the use for which they are primarily intended. The impor- 
tance of this report can hardly be over-emphasised, and it is to be 
hoped that like its predecessor it will shortly be considered and its 
Tecommendations embodied in a statute. 


Addendum | 

A recent private members’ Bil, entitled the Hotel Proprietors 
{Liabilities and Rights) Bill, which was designed to give effect with 
some modifications to the recommendations of the Committee, had 
its first reading in the House of Commons on March 8; subsequently, 
on four separate occasions, it failed to obtain the time of the House 
for a second reading. 

The Bill’s major concern, apart from the removal of the absolute 
liability for the guest’s motor vehicle (Clause 2 (2)), was its 
attempt to tackle the problem of definition. This was achieved in 
a cumbrous and circumlocutory fashion. Clause 1 (1) stated that 
“a hotel within the meaning of this Act shall, and any other 
establishment shall not, be deemed to be an mmn,” and that the 
rights and liabilities that had hitherto attached to an innkeeper 
-would henceforth be those of the proprietor of such a hotel. Clause 1 
(8) defined a ‘‘ hotel ” as an establishment “* held out by its pro- 
prietor as offering food, drink and, if so required, sleeping accom- 
modation . . .’’5 yet the absolute liability, with the increased 
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financial limitations (as recommended by the Committee), would be 
in respect of loss of or damage to goods where sleeping accommoda- 
tion had been engaged and the loss or damage had occurred during 
a time amply covering the period of occupation, such a period 
being that ‘‘ for which the traveller was a guest at the hotel and 
accommodation so engaged.” If liability is to be based on these 
conditions prevailing, it is difficult to comprehend the necessity 
of food and drink in the definition being the primary requisites. 
Should not ‘* accommodation’? be the prime factor in any 
definition ? 

Other points of interest in the Bill concern the removal of doubts 
over the distinction, that appears to be accepted, of ‘loss of ” and 
£ damage to” (Clause 1 (2)). Whilst the Act of 1868 was to be 
repealed, the provisions of section 1 of that Act were to be sub- 
stantially re-enacted (Clause 1 (8) ). Finally, the opening words of 
Clause 2 (1) and (2), dealing with his exemption from liability for 
“ any property brought to the hotel’? except in the instances 
enumerated in Clause 2 (1) (a) (b) and the exemption for motor 
vehicles, stated: ‘* Without prejudice to any other liability . . .” 
The import of these words cannot be considered within the scope 
of this note. 
L. J. BLom-CoorrR 


NOTES OF CASES 


“6 AN OFFENCE OF A POLITICAL CHARACTER ”’ 


PourricaL conditions behind the Iron Curtain were vividly brought 
to light when, in Ea p. Kolcaynski [1955] 2 W.L.R. 116; [1955] 
1 All E.R. 81, the Queen’s Bench Divisional Court heard the appli- 
cation of seven Polish sailors for writs of habeas corpus. The seven, 
who had been members of a trawler in a Polish fishing fleet, had, 
while at sea, expressed opinions not in conformity with the official 
Communist Party line. The party political secretary on board their 
trawler was observed, between periods of acting as engineman, to be 
noting their conversations and, perhaps not unnaturally, the seven 
sailors entertained fears for their safety on returning to Poland. 
Their apprehensions were increased in that a brother of Kolcrynaki, 
one of the seven, had escaped from another trawler to England. In 
these circumstances, the seven sailors resolved to take’ over the 
trawler and steer to an English port, there to seek political asylum. 
Little opposition was offered to their seizure of control, the political 
secretary alone actively resisting and suffering a cut in the hand 
from Kolezynski’s knife as a consequence: the captain was safely 
and easily secured in the water-closet whither he had repaired, 
perhaps with more prudence than dignity. Arriving at Whitby, 
the men sought political asylum and were detained under the Aliens 
-© Order, 1958. 

Warrants were issued in Warsaw for the arrest of each of the 
seven men on charges including unlawful wounding, false imprison- 
ment and revolt against the master on the high seas—all extradition 
offences. The chief magistrate at Bow Street, who heard the Polish 
Government’s application for extradition, held that a prima facie 
case had been established against all of the prisoners as to the revolt 
on the high seas and against Kolezynski as to the unlawful wound- 
ing, but further held that the only object the prisoners had in mind 
was to leave Poland because of the oppression they suffered there. 
It was proved that England was an enemy country in the eyes 
of the Polish Government and that under Polish law treason was 
committed in leaving Poland and “ going over to the enemy.” 
The magistrate left the question of whether the offence was of a 
political character within section 8 (1) of the Extradition Act, 
1870, to be decided by the High Court on the pHsoners applications 
for writs of habeas corpus. 

The Divisional Court (Lord Goddard C.J., Cassels and Devlin 
JJ.) was therefore required to consider (1) the proper construction 
of section 8 (1); and (2) whether magistrates should themselves 
determine that an offence is or is not within section 8 (1) of the Act. 
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Section 8 (1) reads: ‘‘ A fugitive criminal shall not be sur- 
rendered if the offence . . . is one of a political character, or if he 
prove to the satisfaction of the police magistrate or the court before 
whom he is brought on habeas corpus, or to the Secretary of State, 
that the requisition for his surrender has in fact been made with a 
view to try or punish him for an offence of a political character.” 

Upon the face of.it, the subsection contains two limbs, intended 
to deal with different sets of circumstances. The first limb prevents 
the surrender of a fugitive if the evidence shows the crime to have 
been committed in circumstances clothing it with a political 
character; the second prevents his surrender, although the offence 
is not of a political character, if the fugitive can establish to the 
court that the requisitioning State really (‘‘ in fact ’’) requires his 
surrender so that it may try him for another offence which is of a 
political character, or at least punish him on his conviction of the 
non-political offence as though he had been tried for the political 
offence. 

Cassels J. obviously adopted this construction holding that the 
offences here were of a political character within the first limb of 
the subsection: further that even if the seven men were tried in 
Poland for the extradition offences alone, they would be punished 
for an offence of a political character, t.e., treason in ‘‘ going over 
to the enemy,” thus bringing the case within the second limb of 
section 8 (1). 

Lord Goddard C.J. construed the subsection in an entirely 
different manner holding, in effect, that the two limbs merely 
reflected the ways in which the evidence might show the offence 
to be of a political character. ‘‘ If in proving the facts necessary 
to obtain extradition the evidence adduced in support [of the 
requisition] shows that the offence has a political character, the 
application must be refused ” (the first limb), *‘ but although the 
evidence in support appears to disclose merely one of the scheduled 
[extradition] offences, the prisoner may show that in fact the 
offence is of a political character’’ (the second limb). ‘‘ In other 
words, the political character of the offence may emerge either from 
the evidence in support of the requisition or from the evidence 
adduced in answer.” The Lord Chief Justice accordingly held that, 
inasmuch as the evidence tendered in support of the requisition 
merely showed a revolt on the high seas, a scheduled offence, and 
the political character of that offence emerged only from the 
prisoners’ evidence, the case fell within the second limb of the sub- 
section as he construed it. In support of his construction Lord 
Goddard relied upon the provisions of section 8 (2) which, in effect, 
prohibit the surrender of a fugitive criminal unless there is provision 
either in the law of the requisitioning State or in a treaty concluded 
with it, that the accused person shall not be detained or punished 
by the requisitioning State for any offence committed prior to his 
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surrender other than the extradition crime. Such a treaty was 
made with Poland in 1982. , Relying upon Re Arton (No. 1) [1896] 
1 Q.B. 108, the Lord Chief Justice declared that “‘ the court must 
not assume that the foreign State will not observe the terms of the 
treaty ’’ and that therefore ‘“‘ the second limb of the section cannot 
mean that the court can say that if extradition is sought for crime 
A we believe that if surrendered he will be tried or punished for 
crime B.” 

With respect, it is submitted that the provisions of section 8 (2) 
in no way compel the strfined interpretation of section 8 (1) which 
would deprive a fugitive criminal of an important additional pro- 
tection against political persecution. In subsection (2) the legis- 
lature obviously intended that some safeguard should operate 
against abuse of surrender—the solemn investigation in this 
country into the nature of the offence would be rendered farcical 
if no steps were taken to require the foreign State to refrain from 
dealing with the fugitive on whatever grounds it thought fit. But 
it is not inconsistent with this proposition that the fugitive should 
none the less be at liberty to satisfy the authorities in this country 
that ‘‘in fact’ (ie., despite the treaty) he will, if surrendered, be 
tried or punished for an offence of a political character. Although 
the courts will not assume that the foreign State will not observe 
the treaty (as the Lord Chief Justice said), Re Arton does not, it 
is submitted, preclude the reception of evidence and a finding by 
the court to that effect (as the argument of the Lord Chief 
Justice inferred and required). It is true that in Re Arton Lord 
Russell C.J. stopped counsel from arguing thet the French Govern- 
ment (‘‘ a friendly State ’’) was not acting in good faith in making 
its application, holding that the courts had no power to entertain 
that question, but it is apparent that both he and Wills J. in 
argument and in their judgments were considering not the second 
limb of section 8 (1) (the fourth ground relied upon by the prisoner) 
but the specific charge of lack of good faith in making the applica- 
tion (the prisoner’s third ground). Indeed Lord Russell put the 
matter plainly in the argument regarding the second limb of 
section 8 (1) when he declared: “‘ the statute clearly contemplates 
that a political offence has been already committed and that under 
cover of trying the accused for a crime the foreign tribunal will 
punish him for that past political offence.” His construction of the 
subsection is clearly reiterated in his judgment dealing with this 
(the fourth) ground of the prisoner’s case: ‘* Can it be said that 
the application for extradition has been made with a view to try 
or punish the prisoner for an offence of a political character? It 
is clear what this suggestion means: it means that a person having 
committed an offence of a political character, another and wholly 
different charge (which does come both within the Extradition Act 
and the treaty) is resorted to as a pretence and excuse for 
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demanding his extradition in order that he may be tried and 
punished for the offence of a political character which he has 
already committed.” Since no past political offence was disclosed 
on the evidence or could be named in argument, it was held in 
that case that the second limb of section 8 (1) could not apply. 
It would seem, therefore, that in purporting to follow Re Arton, 
Lord Goddard C.J. reached a conclusion diametrically opposed to 
the construction of section 8 (1) adopted in that case. Further, 
there would appear to be no necessity for reading the subsection 
as declaratory of methods of proving that an offence has a political 
character, since section 9 of the Act deals explicitly with the 
question, requiring the magistrate to hear the case in the same 
manner as if the prisoner were brought before him charged with 
an indictable offence committed in England. This must include, 
inter alta, reception of evidence from both sides, if tendered. The 
matter is put beyond doubt by the second paragraph of section 9 
whereby the magistrate is required to receive “‘ any evidence ’’ 
. which may be tendered to show that the crime is an offence of a 
political character (t.¢., the first limb of section 8 (1)) or is not 
an extradition crime. 

In view of the importance of the matter, a separate judgment 
from Devlin J. would have been valuable: as it is, the learned 
judge may be taken to have supported either construction or both 
when he said ‘*‘I agree.” 

In deciding the meaning of the phrase ‘‘ an offence of a political 
character,” both the Lord Chief Justice and Cassels J. considered 
the definition propounded in Re Castioni [1891] 1 Q.B. 149. In 
that case, John Stuart Mill’s suggested definition, ‘‘ Any offence 
committed in the course of or furthering of civil war, insurrection 
or political commotion,” was rejected as too wide (surely not ‘‘ too 
narrow °’ as Cassels J. stated*), Hawkins and Stephen JJ. pre- 
ferring the latter’s suggestion in his History of the Criminal Law: 
“ Crimes [which] were incidental to and formed a part of political 
disturbances.” Denman J. declared that “fit must at least be 
shewn that the act is done in furtherance of, done with the inten- 
tion of assistance, as a sort of overt act in the course of acting in 
a political matter, a political rising, or a dispute between two 
parties in the State as to which is to have the government in its 


1 The definition of John Stuart Mill would give a political character to any 
offence committed (a) in the course of civil war, ete.; or (b) ın the further- 
ance of civil war. e former is literally wide enough to cover anything done 
during the civil war, whether for political reasons or otherwise, and is 
obviously, therefore, too wide. Had the definition been '' Any offence committed 
in the course and furthering of civil war, etc.,"’ the conjunctive would qualify 
(a) above and narrow it to offences committed not only during the civil war but 
also as part of ıt. The definition of Stephen J. obviously accepts this narrower 
concept, requirmg that the offences uld be ‘incidental to and part of 
political disturbances.’ Bee Castion:’s case, per Denman J., at pp. 155-6; 
per Stephen J., at p. 167 “Itis easy to give ıt too wide an interprets- 
tion,” in rejecting AS Stuart Mill’s definition. 
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hands.” Both Lord Goddard and Cassels J. apparently found the 
definition suggested by Stephen J. to be too narrow for the facts 
before them, Cassels J. stressing that ‘‘the words ‘offence of a 
political character’ must always be considered according to the 
circumstances existing at the time when they have to be con- 
sidered °” and distinguishing the state of world affairs when the 
Castiont case was decided. The Lord Chief Justice did likewise, 
holding that it was necessary to give ‘* a wider and more generous 
meaning’? to the words than was given in Castioni’s case, “if 
only for reasons of humanity.” Nevertheless, in neither judg- 
ment is any substituted definition to be found. Indeed, it is sub- 
_Initted that the definition of Stephen J. was perfectly adequate 
for the case of the seven sailors, provided the phrase ‘* political 
disturbances’? was given a common-sense interpretation in the 
light of existing political circumstances and not limited to forcible 
attempts to overthrow a government by an opposing party. In 
an age when one party only is permitted in a State, perhaps the 
only remaining method of active political protest may lie in with- 
drawing from that State and living elsewhere. It is true that in 
Re Meunier [1894] 2 Q.B. 415, Cave J. (Collins J. concurring) 
held that “‘to constitute an offence of a political character there 
must be two or more parties in the State; each seeking to impose 
the government of their own choice on the other, and... if the 
offence is committed by one side or the other in’ pursuance of that 
object, it is a political offence, otherwise not.’’ However, it is 
submitted that here again the non-totalitarian climate in which 
that case was decided must distinguish it: it is likely that at a 
time when ‘ political disturbances ’’ are of a party-against-party 
nature, any definition propounded will bear reference to the current 
form of political activity, particularly when it is sought to include 
within the court’s protection the indiscriminate conduct of an 
anarchist (Meunter’s case). Neither Lord Goddard nor Cassels J. 
made reference to Meunter’s case in their judgments although, 
apparently, it was cited in argument before them. 

The third matter of importance which required the court’s con- 
sideration concerned the duties of a magistrate before whom 
fugitive offenders are brought. In Castioni’s case, Hawkins J. had 
expressed the opinion that the magistrate had no right and was 
not required by the Act to make any decision as to the political 
. character of the offence—merely to receive the evidence and, if 
the offence charged was made out, commit; leaving it to the 
Divisional Court on application for habeas corpus to decide if 
section 8 applied. This opinion, inconsistent with several subse- 
quent decisions, was not followed by the court, both Lord Goddard 
and Cassels J. holding that it was the duty of the magistrate to 
decide whether or not the offence was within section 8 (1), for if 
it was, there would be no jurisdiction to commit. 

The refusal of the Polish application for extradition in this case 
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is manifestly praiseworthy, ‘‘if only for reasons of humanity ”; 
however, it is, perhaps, regrettable that the law on the interpreta- 
tion of section 8 (1) should have been left in a state not only 
uncertain but also capable of dangerous restriction in the protec- 
tion afforded by the Act to political fugitives. 

Worum E. Drexry. 


ÀN IMPORTANT Aspect OF ABSOLUTE VICARIOUS 
CRIMINAL LIABILITY 


In James & Son, Ltd. v. Smeet and Green v. Burnett & Chippeck 
Bedding Co., Ltd.’ the Divisional Court has recently clarified the 
criminal responsibility of hundreds of employers regarding the 
thousands of motor-vehicles they use on the roads of this country 
every day. These ‘decisions are not only of far-reaching import- 
ance as regards vicarious criminal liability generally, but they also 
clearly demonstrate the numerous obligations of an absolute 
statutory nature which are imposed upon drivers and employers 
alike. 

By section 8 (8) of the Road Traffic Act, 1980, it is an offence 
if any person’ ‘‘uses’’ or “f causes or permits ” to be used on 
any road a motor-vehicle or trailer without complying with the 
regulations as to construction, weight and equipment.’ 

By regulation 101 of the Motor Vehicles (Construction and Use) 
Regulations, 1951 : — 

“ Tf any person ° uses or causes or permits to be used on 
any road a motor vehicle or trailer in contravention of or fails 
to comply with any of the preceding regulations contained in 
Part II + of these regulations, he shall for each offence be 
liable to'a fine not exceeding twenty pounds (£20).” 


Part LUI of the above regulations contains extensive provisions 
governing the use of motor-vehicles and their trailers. 

The comprehensive nature of the above requirements can be 
readily appreciated from a perusal of the regulations themselves; 
what we are here concerned with is the general effect of their 
non-observance, by any cause whatsoever, and the extent to which 
they give rise to an absolute vicarious criminal liability. 

In both James & Son, Ltd. v. Smee and Green v. Burnett & 


1 [1054] 8 W.L.R. 681; [1954] 3 All E B. 278. 

2 Relating to an offence able on indictment or on summary conviction, 
the expression ‘‘ person `’ shall, unless the contrary intention appears, include 
a body cl ile Interpretation Act, 1880, s. 2 (1). 

3 See the Motor Vehicles (Construction and Use) Regulations, 1951 (No. 2101), 
Part Il, regs. 5 to 58 inclusive, as subsequently amended by the Motor 
Vehicles (Construction and Use) (Amendment) Regulations, 1952 (No. 1488) 
and 1953 (No. 1872). 

4 Regs. 50 to 102 incluse. 
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Chippeck Co., Ltd., there had been a breach of the braking require- 
ments of regulation 75 which provides, inter alia, that ‘‘ every part 
of every braking system and of the means of operation thereof fitted 
to a motor vehicle or trailer .. . shall at all times, while the motor 
vehicle or trailer is used on a road, be maintained in good and 
efficient working order and shall be properly adjusted.” 

In the first case, the breach was due to a trailer boy failing to 
reconnect the brake cable between a lorry and its trailer, after the 
trailer had been previously uncoupled for Joading purposes at a 
brewery. The driver took no steps to check the connections but 
relied entirely upon his assistant, the trailer boy. On a charge 
against the company ° for ‘* permitting ’’ the use of a trailer with 
a defective braking system contrary to regulations 75 and 101 of 
the Motor Vehicles (Construction and Use) Regulations, 1951, the 
Divisional Court * held : — 

(1) That a company cannot be held guilty of ‘* permitting ” 
a user in contravention of regulation 101 unless some person for 
whose criminal act the company is responsible ‘* permitted,” as 
opposed to *‘ committed,” the offence. 

(2) That the expression ‘‘ permitting ” at once imports a state 
of mind, and since there was no evidence that the company, by any 
responsible officer, permitted the user by the driver in contravention 
of the regulations, the appellants were not guilty of the offence 
charged. 

It is important to note that the court were of the unanimous 
opinion that the company would have had no answer if they had 
been charged with “‘ using” the trailer in contravention of the 
regulations. . 

Although a company charged with ‘“‘ permitting’? cannot be 
properly convicted if no one has in fact permitted the use of the 
vehicle, a company charged with ‘‘ using’? may be convicted 
whenever a defective vehicle has been used by a company servant 
within the course of his duties. If one employee has permitted 
another employee to use the vehicle, then the company will be 
under a double vicarious liability provided, of course, both permis- 
sion and user were within the scope of the respective employments. 
Moreover, where a company employee causes another to permit the 
user of a defective vehicle, a treble absolute vicarious criminal 
liabihty may well fall upon the company concerned. In order to 
avoid anomalous acquittals as in James & Son, Ltd. v. Smee, it is 
of the utmost importance that those entrusted with the drafting of 
information know which expression to select and do not charge 
a company with “‘ causing °’ or ‘‘permitting’’ where the facts 
merely establish that a defective vehicle has been ‘‘ used ” by an 


5 The driver had previously been convicted of ‘‘ umng ” the trailer contrary to — 
e Dord Bodina. C.J., Cassels, Lynskey and Parker JJ., Slede J. dissenting. 
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employee without any kind of mandate or permission from another 
member or servant of the company. 

The most likely head of absolute vicarious criminal liability will 
no doubt arise in connection with the offence of ‘‘ using ” a vebicle 
in contravention of the regulations, as happened in Green v. 
Burnett & Chippeck Bedding Co., Ltd. In this case, informations 
were preferred against a driver and his employers, the respondent 
company, alleging that each of them unlawfully did use on a road 
a motor-van on which a certain part of the braking system fitted 
thereto was not maintained in good and efficient working order and 
properly adjusted contrary to regulations 75 and 101 of the Motor 
Vehicles (Construction and Use) Regulations, 1951. During the 
course of bis employment, the driver had collided with a stationary 
motor-lorry as a result of a defect in the braking system due to a 
broken shim washer in the master cylinder which could have been 
discovered only by dismantling the cylinder. The vehicle had been 
handed over to a firm of automobile engineers on several occasions 
for maintenance, examination and repair, the last occasion being 
two days before the accident. There were indications, however, 
that the washer had been broken for some time and on the day 
before the accident the driver had had to ‘f pump ” the brake pedal 
on one occasion in order to obtain the necessary braking effect. 

Because the defect arose from circumstances over which the 
defendants had no control, the magistrates dismissed the informa- 
tions. On appeal by the prosecutor, the Divisional Court unani- 
mously held that— 

(1) the regulations laid down an absolui.. prohibition against 
user in contravention of their requirements; 

(2) both the driver and the company had accordingly com- 
mitted offences which were clearly proved; and 

(8) the case must go back to the magistrates with a direction 
to convict. 

The various principles and circumstances which govern the 
position in regard to absolute vicarious criminal liability under the 
all-important Motor Vehicles (Construction and Use) Regulations, 
1951, may be stated as follows— 

(1) Where a servant, acting within the general scope of his 
employment, does an act which the law absolutely prohibits, the 
master (whether an individual or a company) is criminally 
responsible for that act even though he has expressly forbidden it. 

(2) While the driver of a vehicle on a road uses that vehicle 
in contravention of the Construction and Use Regulations, so also 
if he be a servant, does his master (whether an individual or a 
company), provided always that the servant is driving on his 
master’s business. In other words, a master is ‘‘ using ’’ his 
vehicle if it is being used by his servant on his business, there being 
no difference whether the master is a private individual or a 
limited company. 
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(8) Applying the well-known test laid down by Atkin J. in 
Mousel Brothers, Ltd. v. London and North Western Ry.," the 
prohibition against user in contravention of the regulations is an 
absolute prohibition in the sense that no mens rea apart from user 
need be shown to constitute the offence. 

(4) Liability for contravention of an absolute prohibition 
depends upon the fact of contravention and not upon the intention 
to contravene. Neither mens rea in its true sense of importing a 
blameworthy mind nor so-called mens rea, i.e., negligence in the 
failure to take reasonable steps to prevent the offence, is a relevant 
matter for consideration, except upon the question of punishment. 

(5) In the case of a charge of “‘ permitting ” the use of a motor- 
vehicle in contravention of the regulations, the defendant must be 
shown to have actually ‘‘ permitted,” as opposed to merely ‘‘ com- 
mitted,” the offence. Such permission at once imports a state of 
mind and a mere permission to use is not of itself sufficient; there 
must be permission to use tn contravention of the regulations. 

.(6) ‘‘ Permitting ’? has the same meaning whether the person 
charged is a private individual or a limited company, and accord- 
ingly, before a company can ‘‘ permit ’”’ a user in contravention of 
the regulations, some person for whose criminal act the company 
is responsible must have permitted, and not merely committed, 
the user. . 

(7) Companies, public authorities, business organisations and 
all other employers, therefore, will always be under an absolute 
vicarious criminal liability whenever a motor-vehicle is “used ’’ by 
any of its employees in contravention of the Motor Vehicles (Con- 
struction and Use) Regulations, 1951, provided, of course, the use 
of the vehicle is within the general scope of the Reais s duties. In 
the case, however, of charges of ‘‘ causing ” “ permitting ’’ a 
user in contravention of the regulations, eae vicarious 
criminal liability will essentially depend upon whether or not an 
individual person for whose acts the appropriate employer is 
responsible has either “caused”? or “ permitted’”’ the user in 
question. 

M. R. R. Davies. 


c CONDUCTED FOR PurProses CONNECTED WITH LOTTERIES ’’-— 
A PROBLEM OF STATUTORY INTERPRETATION 


Tue case of Maynard v. Williams [1955] 1 W.L.R. 54; [1955] 1 
All E.R. 81, provides an interesting example of three different 
judicial approaches to the construction of a statutory provision by 
a Divisional Court. It also illustrates once more that statute law 
can be just as uncertain in interpretation as case law. The section 


7 [1917] 2 K.B. 886 at p. 845. 
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under consideration was section 24 (1) of the Betting and Lotteries 
Act, 1984. 

The Torquay United Supporters’ Club obtained funds by a 
variety of methods, and used the money to assist the Torquay 
United Football Club. After spasmodic lotteries in 1958 the club 
organised a regular weekly lottery in March, 1954, which ran for 
eleven weeks until proceedings were instituted against members of 
the club. The magistrates convicted but the Appeal Committee of 
Quarter Sessions allowed appeals on the ground that the running 
of the lottery was only incidental and ancillary to the other 
methods and enterprises used by the club to raise its funds. By a 
majority the Divisional Court, Lord Goddard and Cassels J., 
Devlin J. dissentiente, restored the convictions. It will be sub 
mitted with respect that both Lord Goddard and Devlin J. adopted 
different and incorrect approaches as well as differing in opinion, 
and that the correct approach was that of Cassels J. 

The respondents contended that the lottery was a private lottery 
within the meaning of section 24 (1) which reads where material as 
follows:— ‘*,.. ‘ private lottery ’ means a lottery in Great Britain 
which is promoted for, and in which the sale of tickets or chances 
is confined to . . . (a) members of one society established and 
conducted for purposes not connected with . . . lotteries... .” 
The appellant conceded that the club was established for purposes 
not connected with lotteries and the question therefore was whether 
it was so conducted. 

Lord Goddard’s view was that the object of the club was to 
raise Money; some, in fact the greater part, was raised by means 
of a lottery, and hence the club was conducted for a purpose 
connected with lotteries. He did not consider that the finding of 
the Appeal Committee that the running of the lottery was only 
incidental and ancillary took the case outside the subsection, the 
mere fact that money was being raised by lotteries being sufficient 
to deprive the club of protection. 

Cassels J. considered that in order to ascertain a connection 
with lotteries it was necessary to consider the frequency or scale 
of the lotteries, here considerable. He also seems to have held 
that running the lottery was the main purpose of the club, a quite 
different thing. But it is his approach to the question of connection 
that is of importance, since he clearly regarded it as a matter of 
degree. 

Devlin J. thought thet the proper concern of the court should be 
with the objects of the society, the test he would apply being to 
see whether or not the holding of lotteries had become a purpose of 
the society. It was necessary to distinguish between ends and 
means, and the fact that holding lotteries was a means to the 
club’s avowed purpose of raising funds was not sufficient to take 
the club outside the subsection. His Lordship pointed out a 
difficulty inherent in the argument of the appellant and applied by 
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Lord Goddard, in that logically the holding of a single lottery for 
the club’s purpose of raising funds would make it a purpose con- 
nected with lotteries. Even the prosecution shrank from this 
conclusion, but Devlin J. found it inescapable unless his test, which 
made it necessary for a finding that it was one of the purposes 
of the club to hold lotteries before it lost protection, was applied. 

It is submitted that such a strict literal interpretation would 
lead to this difficulty. It would be insuperable because if a single 
lottery sufficed to deprive a society of protection it seems that the 
_ subsection never could apply as to part (a); but the subsection 

clearly requires for its operation not only that no purpose of a 
society should be to hold lotteries, but also that no innocent purpose 
should even be connected with lotteries. It is submitted with the 
greatest of respect that the test of Devlin J. ignores the fact that 
the words of the subsection say that a mere connection with lotteries 
will suffice for a society to lose its protection. 

It is further submitted that the approach of Cassels J., namely 
that the frequency and scope of the lotteries must be considered, 
provides a way out of all difficulties. On this approach it is 
necessary neither to be involved in the logical difficulty of the 
strictly literal approach nor to ignore the force of the word 
“ connected ” as did Devlin J. 

In truth the question of the connection of a purpose with the 
means used to effect it is surely as much a question of degree as 
is the question of when the means employed themselves become 
purposes. A few illustrations may help to make this point. 
Suppose it is my intention or purpose to save £100 and I do so 
by any of the three following methods or means:—(a) raising £90 
by a single bet and £10 in savings of £1 a week, (b) raising £1 
by a single bet and £99 in savings of £1 a week, and (c) raising £90 
by nine bets and £10 by saving £1 a week. If, in relation to 
each the question is put whether or not my purpose of raising £100 
is connected with betting, surely the answers given by a reasonable 
man would be Yes to (a) and (c) but No to (b). These would be 
the answers implicit in the approach of Cassels J. in the present 
case, but apparently Lord Goddard would answer all three affirma- 
tively as would Devlin J., but the latter learned judge would also 
` consider that this was not the question to pose for the wording 
of section 24 (1) (a). 

Is this case not also an illustration that the problems of con- 
struction before the courts so very often raise what are really 
differences of degree, upon which opinions may differ quite properly? 
But is it not also more reasonable to approach such a problem as 
a matter of degree wherever possible rather than view it too logically 
and rigidly? 

By way of postscript it may be mentioned that in the previous 
case of Pearse and Others v. Hart [1955] 1 W.L.R. 67; [1955] 1 
All E.R. 91, reported as a note to Maynard v. Williams, the same 


Jury 1985 NOTES OF CASES 891 


Divisional Court was unanimous in holding that on the facts of that 
case one of the purposes of the Gloucester City Association Football 
Club Supporters’ Club was to hold lotteries, and hence no difficulty 


was found in that case. 
R. A. BASEER. 


A New TrsT oF CROONAL ResPonsisiLiry 
IN CASES OF INSANITY 


Tse Royal Commission on Capital Punishment * with the dissentient 
voice of Mr. Norman Fox Andrews q.c. was unanimous in criticis- 
ing the McNaghten rules. Unanimity ceased when it came to the 
question of recommending an alternative. A distinguished minority, 
including Leon Radzinowicz and Dame Florence Hancock, was in 
favour of the following formula: ‘‘ The jury must be satisfied that 
at the time of committing the act, the accused as a result of disease 
of the mind (or mental deficiency) (a) did not know the nature and 
quality of the act or (b) did not know that it was wrong or (c) was 
incapable of preventing himself from committing it.” The majority 
was bolder and recommended the complete abrogation of the rules: 
“ In our view the test of criminal responsibility contained in the 
McNaghten rules cannot be defended in the light of modern medical 
knowledge and modern penal views. It is well established that there 
are offenders who know what they are doing and know that it is 
wrong (whether wrong is taken to mean legally or morally wrong), 
but are nevertheless so gravely affected by mental disease that they 
ought not to be held responsible for their actions.” They agreed 
with Lord Cooper when he said, *‘ However much you charge a jury 
as to the McNaghten rules or any other test, the question they 
will put to themselves when they retire is ‘Is this man mad or is 
he not?’ ’? and recommended that it be left to the jury “‘ to deter- 
mine whether at the time of the act the accused was suffering from 
disease of the mind or mental deficiency to such a degree that he 
ought not to be held responsible.” This last test has now been 
adopted in the United States in the case of Durham v. United 
States (1954) U.S.App.D.C. 11859. 

This is not the first time that the courts of the District of 
Columbia have put into operation a British recommendation 
ignored in this country. In 1922 the Atkin Committee recommended 
that a man should not be held responsible for his act ‘*‘ when the 
act is committed under an impulse which the prisoner was by 
mental disease in substance deprived of any power to resist.” 
In 1929 in Smith v. United States (59 App.D.C. 144; 86 F. 2d. 548) 
the judge declared that it was ‘the law of this District that 
in cases where insanity is interposed as a defense, and the 
facts are sufficient to call for the application of the rule of 


1 Report, 1088, Cmd. 9992. 
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Irresistible impulse, the jury should be so charged.” ‘‘ This means 
before it will justify a verdict of acquittal that his reasoning powers 
were so far dethroned by his diseased mental condition as to deprive 
him of the will power to resist the insane impulse to perpetrate the 
deed, though knowing it to be wrong.” 

Before laying down his new test in last year’s case Judge 
Bazelon stated: ‘‘ The science of psychiatry now recognises that a 
man is an integrated personality and that reason, which is only one 
element in that personalty, is not the sole determinant of his con- 
duct. The right-wrong test which considers knowledge or reason 
alone is therefore an inadequate guide to mental responsibility for 
criminal behaviour. The fundamental objection to the right-wrong 
test, however, is not that criminal irresponsibility is made to rest 
upon an inadequate, invalid or indeterminable symptom or mani- 
festation but that it is made to rest upon any particular symptom. 
In attempting to define insanity in terms of a symptom the courts 
have assumed an’ impossible role, not merely one for which they 
have no special competence.” The judge then goes on to refer and 
quote from the Gowers Report and abandons the ‘“‘ irresistible 
impulse ”°’ test in these words: ‘*‘ We find that the ‘irresistible 
impulse °’ test is also inadequate in that it gives no recognition to 
mental illness characterised by brooding and reflection and so rele- 
gates acts caused by such illness to the application of the inadequate 
right-wrong test.” 

“ The rule we now hold must be applied on the retrial of this 
case and in the future cases it is not unlike that followed by the 
New Hampshire Court since 1870. (State v. Pike 49 N.H. 1; 
Shirley 899.) It is simply that an accused is not criminally respon- 
sible if his unlawful act was the product of mental disease or mental 
defect. We do not and indeed could not formulate an instruction 
which would be either appropriate or binding in all cases. But 
under the rule now announced any instruction should in some way 
convey to the jury the sense and substance of the following: If you, 
the jury, believe beyond a reasonable doubt that the accused was 
not suffering from a diseased or defective mental condition at the 
time he committed the criminal act charged, you may find him 
guilty. If you believe he was suffering from a diseased or defective 
mental condition when he committed the act, but believe beyond 
a reasonable doubt that the act was not the product of such mental 
abnormality, you may find him guilty. Unless you believe beyond 
a reasonable doubt that he was not suffering from a diseased or 
defective mental condition, or that the act was not the product of 
such abnormality, you must find the accused not guilty by reason 
of insanity. Thus your task would not be completed upon finding 
if you did find that the accused suffered from mental disease or 
defect. He would still be responsible for his unlawful act if there 
was no causal connection between such mental abnormality and 
the act.” ‘* The legal and moral traditions of the western world ”’ 
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he concluded “‘ require that those who of their own free will and 
with evil intent (sometimes called mens rea) commit acts which 
violate the law, shall be criminally responsible for those acts. Our 
traditions also require that where such acts stem from and are the 
product of a mental disease or defect as those terms are used herein, 
moral blame shall not attach, and hence there will not be criminal 
responsibility. The rule we state in this opinion is designed to meet 
those requirements.” 

The jJudge’s wording of his test illustrates another difference. 
between American and English practice. In English law the accused 
must rebut a presumption of sanity, although the burden of 
proof to be applied is that appropriate to civil not criminal proceed- 
ings, namely a balance of probabilities.? In Tatum v. United States 
(88 U.S.App.D.C. at 889; 190 F. 2d. at 615), another District of 
Columbia case, the court stated ‘‘as soon as some evidence of 
mental disorder is introduced, sanity like any other fact must be 
proved as part of the prosecution’s case beyond a reasonable 
doubt.’ This rule is better in principle than the English rule. 
Insanity relates to mens rea. It is surely unjust that an insane 
person, suffering from a disability through no fault of his own, 
should have in effect to disprove mens rea. The confusion in 
English law arises from the failure to distinguish between the 
burden of introducing evidence and the burden of proof of an issue 
in the case itself. 

It is sad to reflect that while the American courts are availing 
themselves of the wisdom of the Gowers report, no effort is being 
made in England, which of course must be by statute, to put its 
recommendations into practice. 

Norman St. JOHN-STEVAS. 


OCCUPIERS AND CHILDREN OF TENDER YEARS 
—ANOTHER APPROACH 


Wueruer the duty of occupiers towards children of tender years 
who enter upon their land or premises ought to be limited by regard- 
ing such children as enjoying a licence conditional upon their being 
accompanied by some competent guardian, or whether the liability 
of occupiers towards such children can be determined in some other 
way—this was the question which Devlin J. considered at length 
in his important reserved judgment in Phipps v. Rochester Corpora- 
tion [1055] 2 W.L.R. 28; [1955] 1 All E.R. 129. 

Some six months prior to this action, the Court of Appeal had 
before them the very same question, in Bates v. Stone Parish 
Council [1954] 1 W.L.R. 1249 (see note in this journal : 18 M.L.R. 
59), and decided it on the footing that in such cases the licence to 


2 Sodeman v. R. [1986] 2 All E.R. 1188 at p. 1140. R. v. Carr-Briant [1948] 
K.B. 607 at p. 610; [1948] 2 All E.R. 156. 
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enter which was conferred upon the child was conditional upon 
its being accompanied by a suitable guardian. This case does not 
appear to have been cited to Devlin J., which is surprising, but 
that oversight may nevertheless turn out to have been a very fortu- 
nate one for the development of the law, for it meant that the 
learned judge applied his mind to the question uninfluenced by the 
opinions of the learned Lord Justices of the Court of Appeal. 

After an exhaustive analysis of the different ways in which the 
courts have approached the problem, Devlin J. discusses the merits 
of the conditional licence approach, and comes to the conclusion 
that it is to be condemned es artificial. He observes that the notion 
has not been followed in any case in the Court of Appeal in the 
Jast thirty years where one might have expected it to be con- 
sidered, with the exception of the reference made to it by 
du Pareq L.J. in Morley v. Staffordshire County Council [1989] 
4 All E.R. 92, 96. He also notes that Hamilton L.J., who accepted 
the idea in Latham v. Johnson [1918] 1 K.B. 898, 414, was not 
so sure about it when, as Lord Summer, he took part in the 
decision of Glasgow Corporation v. Taylor [1922] 1 A.C. 44, at 
66-7. The learned judge refers to the following unresolved ques- 
tions which appear to be involved in the conditional licence 
approach : 

(1) how young must a child be to be “‘ of tender years ” ? 

(2) how old must a person be to constitute a suitable guardian? 

(8) what if a suitable guardian is provided, but he or she is 

temporarily distracted at the critical moment and does not 

notice the danger to the child? 
He also points out that the essential difference between the condi- 
tional licence approach and that which he suggests lies in the 
effect on the rights of a child injured by something on the land 
which by any standard would amount to a trap. On the con- 
ditional licence theory an unaccompanied: child must be regarded 
as a trespasser and there will be no redress, whereas if the child 1s 
regarded as a licensee, the duties of the licensor towards him in 
such circumstances will not be qualified because the child is 
unaccompanied, for the presence of a guardian would have made 
no difference. 

The question which remains is what is the alternative. It is, 
in Devlin J.’s view, to make the general rules governing the 
relationship of licensors and licensees work in the case of little 
children by regarding the licensor’s duty as not being unlimited but 
as bearing some relation to the ‘“‘ habits, capacities and propen- , 
sities ° of those whom he himself has licensed. In the case of 
little children, a licensor is entitled to assume, in the absence 
of evidence to the contrary, that they will not be allowed by their 
parents to go out unaccompanied and play on land or premises 
which the parents know may be dangerous. Support for this view 
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is derived from Lord Shaw’s speech in Glasgow Corporation v. 
Taylor [1922] 1 A.C. 44, 61, where he says that the municipality is 
entitled to take into account that reasonable parents will not 
permit their children to be sent into danger without protection. It 
may well be that different considerations will apply to public recrea- 
tion grounds and parks to which parents allow their children to go 
unaccompanied in the belief that they are safe, and Devlm J. is 
careful to qualify his remarks in this respect. 

The judgment contains a strong statement concerning the duties 
of parents towards their children. It may well be difficult for 
parents who are, for example, both out working, to ensure the high 
standard of supervision of their children which the learned judge 
seems to require of them, and the judgment does not leave much 
room for qualifying the duty, although it does concede that the 
licensor must ‘‘ take into account the social habits of the neigh- 
bourhood.’? What is here laid down seems to throw doubt on 
the accuracy of the passage in Winfield which states that ‘* the law 
tacitly takes account of the fact that among the poorer classes even 
very young children are usually under the charge of nobody of 
responsible years when they go abroad, and that this, taken by 
itself, will not deprive them of a remedy.” (Winfield on Tort, 
6th ed. (1954), p. 716.) 

If it is thought desirable to reject the-notion of conditional 
licence and accept Devlin’s alternative, no fears need be enter- 
tained that an ancient and authoritative rule of law is being over- 
thrown. The origin of the notion, as was pointed out in my 
previous note (18 M.L.R. 59), appears to be in the judgment of 
Lindley J. in Burchell v. Hickisson (1880) L.J.C.P. 101 at 102, and 
what was said in this respect must be regarded as obiter. But the 
Court of Appeal decision in Bates v. Stone Parish Council now 
stands in the way of any other solution, and the pity is that the 
order of events cannot be reversed so as to make available to the 
Court of Appeal the possibility of considering the adoption of 
Devlin J.’s alternative proposal. 

J. E. Hatt WILIAMS. 


Doræs oF Occuriers oF LAND 


Most law reformers have passed sentence of death by parliamen- 
tary execution on the common law distinctions between the duties 
owed by the occupiers of land to invitees, licensees and trespassers. 
The judges, however, have largely anticipated the parliamentary 
act. So far as ‘‘ active negligence ” is concerned two recent cases 
have shown that the distinction between duties to invitees and 
lieensees is being eliminated, and in another case the Court of 
Appeal has indicated a doubt whether trespassers are to be regarded 
as forming a separate category. In this last respect the courts 
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have gone beyond the over-cautious recommendations of the Third 
Report of the Law Reform Committee. 

In Slade v. Battersea Hospital Committee [1955] 1 W.L.R. 207; 
[1955] 1 All E.R. 570, Finnemore J. has shown again how unneces- 
sary it is to invoke the traditional distinction between invitees and 
licensees. The plaintiff was given permission to visit at any time 
her husband who was on the danger list of the defendants’ hospital. 
One morning while leaving the ward she sustained damage as the 
result of falling on a part of the floor where the polish had been 
applied but not yet polished off, so that the part was “‘ slippery 
and dangerous.” Counsel’s arguments in the resultant litigation 
are, unfortunately, not reported, but the first part of the judgment 
of Fimnemore J. is directed to the questions of whether the 
plaintiff was an invitee or licensee, and whether there was a breach 
of the respective duties owed to such persons. Finnemore J. held 
that the plaintiff was an invitee, putting an interesting gloss 
on the existing criterion of a “f common material interest.” He 
refused to confine such interests to those of a pecuniary character. 
There was no money payment involved but “‘ a visit by a wife at 
the invitation of a hospital to her dangerously ill husband in the 
hospital is a matter of material interest both to her and to the 
hospital.’ He thought that ‘‘ having in mind Pearson v. Lambeth 
Borough Council, . . . within certain reasonable limits we tend 
rather to widen the definition or description of ‘invitee.’’’ This 
sentence, though calling for semantic analysis, is on the whole a 
blow against the nominalists who, refusing even to mention “ real 
definition,’’ consider that nothing hangs on the meaning of a name. 
It was apparently conceded that the defendants were liable if the 
plaintiff were an invitee, but Finnemore J. also held that they were 
liable rf the plaintiff were a licensee, for he held that the situation 
constituted a “‘trap.’’ ‘* This danger was a concealed danger... . 
A person looks in front of him for any obvious obstruction: it does 
not seem to me one is called on to make a particular search of the 
floor as one goes along.” | 

The new approach is found in the concluding part of his judg- 
ment. He asked: ‘“‘ After all, doés it matter what the plaintiff 
was?’’ He proceeded to apply the dictum of Denning L.J. in 
Dunster v. Abbott [1954] 1 W.L.R. 58; [1958] 2 All E.R. 1572. 
In his judgment in that case the Lord Justice had said that in 
regard to‘current operations it did not matter whether the plaintiff 
was an invitee or a licensee. The polishing of the ward floor was a 
“ current operation °’; due care was owed to those in proximity to 
it, and the failure to give warning was, therefore, negligence. It is 
noteworthy that Finnemore J. did not consider whether the dictum 
on which he relied formed part of the ratio dectdendi of the 
judgment of Denning L.J. 

In a note to Dunster v. Abbott (supra, Vol. 17, p. 265), I 
suggested that the courts could now adopt the principle put forward 


JuLx 1955 NOTES OF CASES 897 
by Marsh (69 L.Q.R. p. 860) that cases of “‘ active ” negligence by 
á landowner should be decided without regard to any part of the 
traditional classification of invitee, licensee and trespasser. His 
principle becomes identical with the principle of the dictum of 
Denning L.J., if that dictum be extended to cover trespassers. 
After all, to adopt the language of Finnemore J. would it have 
mattered in Slade’s case whether the plaintiff was a trespasserr 
Suppose, instead of being given permission by an authorised official 
of the hospital, the wife of a hospital patient is told by some 
unauthorised stranger that it is all right for her to go into a ward, 
. and while there a nurse carelessly upsets some boiling water on her. 
Is it really a defence that she is a trespasser? Perhaps the courts 
would ‘* widen the definition or description of ” licensee. But that 
way leads to the fictions of primitive legal systems. 

In Randall v. Tarrant [1955] 1 W.L.R. 255; [1955] 1 All E.R. 
600, the Court of Appeal was presented with an opportunity for 
declaring that so far as “‘ active negligence ” is concerned it matters 
not that the plaintiff is a trespasser. The judges did not make 
such an express declaration, but they specifically refused to accept 
, the proposition that a trespasser is in a different category from 
others, and that as far as ‘“‘ active negligence ” is concerned he 
must show “‘ something more than the absence of reasonable care.”’ 
The plaintiff left his car as close to the near side as possible in a 
narrow country lane leading to the defendant’s farm, which, never- 
theless, constituted a highway. The defendant, driving a tractor 
towing a wide baler, endeavoured to pass. The maximum possible 
clearance was only nine inches, and there was a collision. To me 
the basis for decision seems clear. Did the defendant exercise 
reasonable care in the circumstances in the manner in which he 
drove the tractor? No other question was involved since this was 
a case of “‘ active’’ negligence. A duty to take care arose from 
mere propinguity, and the sole question should have been whether 
there was negligence. But the defendant contended that this was 
not a correct approach since the plamtif was a trespasser. The 
plaintiff and his son had left the car, and trespassed on the defen- 
dant’s fields. The result was, contended counsel, relying on Hick- 
man v. Maisey [1900] 1 Q.B. 752, that “‘ there was no longer a 
legitimate use-of the highway by the plaintiff, since he had put the 
car there so that he could go as a trespasser into the plaintiff’s 
fields’? ([1955] 1 All E.R. at p. 608H). The further consequence 
was that absence of reasonable care by the defendant was not 
sufficient to involve him in liability. The dictum of Lord Hailsham 
L.C. in Addie & Sons v. Dumbreck [1929] A.C. at p. 865 applied: 
before an occupier of land is liable to a trespasser there must be 
“ something more than the absence of reasonable care. . There 
must be some act done with the deliberate intention of doing harm 
to the trespasser, or at least nome act done with reckless disregard 
of the presence of the trespasser.”’ 
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Owing to the regrettable practice of omitting the argument of 
counsel from reports, it is not Known what reply counsel for the 
plaintiff made to this contention. It has been submitted in the 
note to Dunster v. Abbott, already referred to, that Eacelsior Wire 
Rope Co. v. Callan [1980] A.C. 404, establishes that the dictum of 
Lord Hailsham applies only to liability for the static conditions of 
premises and not to lability for active negligence: the “ tres- 
passer ° in the dictum refers to potential trespassers not specific 
persons whose actual presence is known. This submission is not 
referred to in the judgments in Randall v. Tarrant, which were 
content to rebut the defendant’s contention by holding that the 
plaintiff was not a trespasser. Both Evershed M.R. and Jenkms 
L.J. refused to consider what the position would have been had the 
plaintiff been a trespasser. Jenkins L.J. said it was ‘‘ unnecessary 
to express any view °: Evershed M.R., who quoted the dictum of 
Lord Hailsham, said: ‘* On some future occasion it may be neces- 
sary to consider the application of those principles.” Morris L.J. 
devoted his entire judgment to the question of whether there had 
been negligence. It is, of course, consistent with his omission of 
any reference to the argument of counsel for defendant, to say that 
he considered as irrelevant the question of whether the plaintiff was 
a trespasser. But the argument from silence is never a convincing 
one, and we must await some further case before there is specific 
legal authority for the juristic doctrine of Marsh. Or will 
Parliament act first? 

J. L. Montrose. 


ÀQUILIAN LIABILITY FOR NEGLIGENT MISREPRESENTATION—. 
CaNDLER U. CRANE, CHRISTMAS & Co. IN CEYLON 


Your readers may be interested to learn, as a footnote to the. 
comments of Dr. Honoré on the South African case of Herschel v. 
Mrupe (1954) 8 S.A.L.R. 464 (vide 18 M.L.R. 62), that by a coin- 
cidence the question of Aquilian liability for negligent misrepresenta- 
tion arose indirectly, at about the same time as the above case was 
being decided, before the Supreme Court of Ceylon, which is the 
only other country in the world whose common law is the Roman- 
Dutch law. It is possibly not a coincidence that the Ceylon Supreme 
Court also exhibited the same judicial caution as the South African 
Appellate Division. 

In Chissel v. Chapman (1954) 56 Ceylon N.L.R. 121, the defen- 
dant-appellant, a general medical practitioner, was employed by 
Cable & Wireless Ltd. to examine and report on the physical condi- 
tion of telegraphist-apprentices recruited by the company, which, to 
the defendant’s knowledge, did not accept any apprentices for per- 
manent employment unless such medical report was favourable. 
The plaintiff-respondent having been selected for service as an 
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apprentice was examined by the defendant who reported to the 
company that he was unable to recommend him for employment. 
The direct consequence of this report was that the plaintiff’s engage- 
Ment as an apprentice was abruptly but lawfully terminated by the 
company. The plaintiff-respondent thereupon instituted action 
against the defendant alleging that he was in fact perfectly fit for 
employment as a telegraphist and that the defendant’s unfavourable 
report was unjustified and ‘‘ due to gross negligence and/or incom- 
petence.” No allegation was made, nor was there any evidence, that 
the defendant had acted maliciously or dishonestly in the matter. 
The Supreme Court held, reversing the judgment of the trial judge, 
(a) that the action was not maintainable even if the defendant’s 
medical opinion concerning the plaintiff’s suitability for 
employment had been negligently arrived at, and 
(b) that in regard to the question of negligence, the law did not 
impose any duty of care on the defendant towards the 
plaintiff other than the obvious duty not to cause him 
physical injury in the course of the examination. 
It will at once be apparent that the above facts do not constitute a 
textbook case of negligent misrepresentation in that the alleged 
negligent statement was here made not to the plaintiff but to a third 
party who acted on it to the detriment of the plaintiff. Though most 
of the South African and English cases on negligent statements 
were cited during the argument and are considered in the judgment 
of Gratiaen J., the court was not therefore called upon to hold 
definitely whether or not a defendant is or should be liable under 
the Lew Aquilia in the modern Roman-Dutch law for a -false and 
negligent statement made directly to the plaintiff who has suffered 
loss by acting upon it. The court’s decision on the particular facts 
before it seems unquestionably correct, for as Gratiaen J. said (at 
pp. 124, 125): 

‘If and when a case arises in our courts where damages for 
pecuniary loss are claimed by a person who was actually 
deceived by another’s negligent misrepresentation, it will be 
necessary to decide whether Perlman’s Case (1984) C.P.D. 151 
should be followed in Ceylon. I observe that it has been criti- 
cised on more than one occasion by judges and distinguished 
academic lawyers in S. Africa. In Alian: Building Hake: 
v. Deretich (1941) T.P.D. 268, for instance, Berry J. adopted 
the more conservative view expressed ten years later in England 
by the majority of the judges who decided Candler’s case. In 
Western Alarm System v. Coini (1944) C.P.D. 271, Jones J. 
and de Villiers J. found it necessary to resolve the ‘conflict of 
authority, but were content to rule that, in either view, a 
negligent false statement was actionable if made directly to the 
platntiff (i.e., the person actually deceived) to whom the speaker 
or writer was bound by contractual relationship, with knowledge 
or notice that tt would be acted upon. In a more recent judg- 
ment, Malan J. decided that, before liability can attach in an 
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action founded on a negligent misrepresentation which takes 
the form of deceit, ‘ some special relationship (between repre- 
sentor and representee) must ewist—contractual or fiduciary— 
or some special circumstances must emist which create a similar 
relationship ’—Mrupe v. Herschel (1958) 8 S.A.L.R. 558. This, 
in his opinion, is the only exception to the general rule that 
“ independently of contract, a false representation causing 
damage is not actionable unless fraudulent ’’—Dickson & Co. 
v. Levy, 11 S.C. 86. 

‘* The present state of these S. African authorities indicates 
that, even in an action under the Roman-Dutch law for damages 
instituted by someone who was actually misled by another’s 
negligent misrepresentation, it is at least doubtful whether (and 
if s0, to what extent) negligence by itself suffices to establish 
a cause of action. But there is certainly no precedent for 
applying the ruling in Perlman’s case (supra) to the elements 
of an entirely different delict, conveniently described as 
‘injurious falsehood.’ ”’ 

It is evident, however, from the learned judge’s judgment, that 
though he was not called upon to decide the difficult question of 
negligent misrepresentation, he was alive to the implications of the 
problem. At p. 127 occurs the following passage: 

“In England, ‘less timorous’ common law judges some- 
times find themselves free to invent a new cause of action to 
meet a new situation (if the problem is unembarrassed by bind- 
ing precedent). But those of us who administer the Roman- 
Dutch law cannot disregard its basic principles although (on. 
grounds of public policy or expediency) we may cautiously 
attempt to adapt them to fresh situations arising from the com- 
plex conditions of modern society. But we are powerless to 
alter the basic principles themselves, or introduce by ‘ judicial 
legislation °’ fundamental changes in the established elements of 
an existing cause of action.” 


It is not clear from his judgment whether the learned judge con- 
siders it ‘‘a basic principle ” of the Aquilian action in the modern 
Roman-Dutch law that it does not lie where the damage complained 
of was not physical in its incidence to either person or property, 
though he notes that the principle in Donoghue v. Stevenson does 
not. Ag far as the writer is aware, there is no South African or 
Ceylon authority which has so held. It is curious that the English 
law of negligence,. which supposedly ‘‘just growed,” has recog- 
nised at least indirectly that without this limitation the broad 
principle becomes unworkable, whereas the Roman-Dutch law, 
which started with an action which was in its origin so confined, ` 
finds itself unable to answer this fundamental question one way or 
the other. | 
K. Smuwya. 
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COLLECTION OF CHEQUES FOR AN AGENT 


Nrw cases on the law of cheques are becoming rare, and those on 
bills of exchange other than cheques very rare. Commercial bills 
are much less used than formerly which is no doubt one reason for 
this, though one suspects that the successful codification of the law 
in the Bills of Exchange Act, 1882, has so clarified the law as to 
make recourse to litigation no longer necessary in many cases which 
would certainly in early years have come before the courts. But 
Part LI of the Act which deals with cheques made a good deal of 
new law, or rather brought into the code a good deal of fairly new 
statute law which had received but little judicial consideration, so 
that the bulk of the case law relating to the Act has been concerned 
with cheques. 

It is no doubt largely because the main problems raised by these 
sections have now been cleared up that new cases have become 
scarce, but another element in the situation has undoubtedly been 
the growing awareness on the part of the banks of their legal 
responsibilities in connection with handling cheques. This has led 
to the building up of a system of safeguards. These if effectively 
and intelligently operated by the officers in charge of the branch 
banks to a large extent obviate the possibility of things going 
wrong. Indeed the whole system which has been built up in 
response to a number of legal decisions which have gone against 
the banks furnishes an admirable illustration of the way judicial 
decisions can under the common law system influence business men 
so to conduct their operations as to protect the interests of the 
commercial world, and indeed of the public as a whole. 

The most difficult of the problems which have come up have 
been those arising from the collection of crossed cheques for 
customers where, as is well known, section 82 of the statute 
abrogates the common law liability of the banker to the “true 
-owner ’’ of crossed cheques collected for a customer whose title is 
defective. This it does conditionally on the banker having satisfied 
various conditions set out in the section, the most important of 
which is that he should not have been negligent. 

The great bulk of the heavy and expensive litigation to which 
the section has given rise has been concerned with the question of 
negligence but a point of importance which has remained a little 
obscure is that relating to who is to be regarded as a “‘ true owner ”’ 
for the purposes of the section. Both these matters came up for 
consideration by McNair J. in Bute (Marquess) v. Barclays Bank, 
Ltd. [1954] 8 W.L.R. 741; [1954] 8 AU E.R. 865. . 

The facts were shortly as follows. The plaintiff employed as 
manager of. certain of his farms a Mr. McGaw, whose duties included 
making application to the Department of Agriculture for certain 
subsidies to which the plaintiff was entitled. These he was instructed 
to pay over to the plaintiffs’ factor (a Scottish term which appears 
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to be the equivalent of estate manager). McGaw applied for 
subsidies in respect of three farms in the name of the plaintiff but 
signing the official forms in which the applications were made in 
his own name. He received from the Department three warrants 
drawn for sums totaling £546 and these he had collected for him 
by the defendant bank. It was in respect of this collection that 
the plaintiff brought his action contending that it amounted to the 
conversion of his warrants. Alternatively he sued for money had 
and received. 

The warrants in question were made payable to McGaw, his name 
and address in Bute appearing in what is called a box, a rectangular 
space placed for that purpose on the warrant. Just outside this 
box and opposite the name of McGaw appeared the words “ (for 
Marquis of Bute).” By the time these warrants reached McGaw 
he had left the service of the plaintiff and had gone to live near 
Barnsley, Yorkshire, and it was at a branch of the defendant bank 
at this town that he got them collected, opening an account for 
the purpose with the warrants in question. He was asked for 
references which he gave and which on being taken up proved 
satisfactory, but until that had been done he was not given a 
cheque book, and was not allowed to operate his account. 

The bank defended themselves on: three grounds: (a) that the 
plaintif was not the owner of the warrant at all, (b) estoppel and 
(c) section 82 as apphed to warrants of this type by section 17 of 
the Revenue Act, 1888. Of these the one which they 
hardest was the first. And it had a certain strength, for the warrant 
was in terms payable to McGaw who in the circumstances, it was 
submitted, must be taken to have been the true owner of the 
instruments, as being the party intended under its terms to receive 
the money. 

The question of who is ‘‘the true owner ” has been discussed 
in relation to section 82—in the textbooks rather than in the cases: 
as Paget points out ‘‘ the term constantly occurs in judgments . 
but without definition ” (Law of Banking, 5th ed., p. 280). Most 
of these cases have been concerned with the rights of persons from 
whom cheques have been stolen, collection having taken place after 
the forgery of indorsements, and could not throw any light on the 
problem under discussion here. There are a few cases, however, 
involving the fraudulent drawing of cheques by agents on their 
principals’ a¢counts in their own favour, as Midland Bank, Ltd. v. 
Reckitt? [1988] A.C. 1; Morrison v. London County & Westminster 
Bank, Ltd. [1914] 8 K.B. 856; and Lloyds Bank, Ltd. v. Chartered 
Bank of India, Australia and China [1929] 1 K.B. 40. In these 
cases it seems to have been assumed that the agents in question 
were not the true owners of the cheques—at any rate it was not 
apparently seriously contended that they were, for the arguments 
turned round the question of negligence which on any such basis 
would have been irrelevant. McNair J: naturally did not find them 
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helpful. In Great Western Ry. v. London County Banking Co., 
Lid. [1901] A.C. 414, however, the facts were nearer to those of 
the instant case for the railway company had made cheques which 
they had drawn in payment of rates payable to the order of Huggins 
the rate collector by name. The cheques were obtained by Huggins 
from the plaintiff on the false pretence that money was due from 
them for rates and were afterwards collected for him. by the 
defendants. The plaintiffs were accordingly the party who drew the 
cheques, not the overseers who employed Huggins. And McNair J. 
apparently for this reason did not find the case helpful either. 
However, the remarks of Lord Davey (at p. 419) do suggest that 
in the opinion of that learned judge the position would have been 
just the same if the pretended rate had in fact been made. He 
said “ I am of opinion that Huggins never had any property in 
the cheque which was handed to him only as the collector or agent 
of the overseers in payment of a debt alleged to be due to them. 
The appellants never intended to vest any property in him for his 
own benefit, but the property in the cheque was intended to be 
passed to his employers, the overseers, notwithstanding that it was 
made payable to Huggins’ order. Huggins therefore had no real 
title to the cheque.” These words cover very precisely the circum- 
stances under which the Department of Agriculture paid the 
warrants which were in question in this case to McGaw. 

There is also Slingsby v. District Bank, Ltd. [1982] 1 K.B. 544, 
not so similar to the instant case on its facts, but rather like it in 
respect of the form of the instrument. There a cheque was drawn 
by executors on the defendant bank payable to the order of John 
Prust & Co. a firm of stockbrokers. In the gap between the payee’s 
name and the space containing the amount to be paid, Cumberbirch, 
a fraudulent solicitor, inserted the name of his own firm Cumber- 
. birch & Potts. He afterwards got the cheque collected through the 
Westminster Bank. An action against that bank failed (Slingsby 
v. Westminster Bank, Ltd. [1981] 2 K.B. 588), but in the successful 
action against the drawee bank the Court of Appeal overruled the 
decision in that case, holding in effect that by collecting the cheque 
for Cumberbirch & Potts instead of for the executors the West- 
minster Bank had been guilty of conversion; for the instrument did 
not ** authorise such collection.” In other words a cheque payable 
to A through B is to be collected for the account of A and not for 
that of B. Now there is no real difference between an instrument 
for payment to A through B and one for payment to.B for the 
account of A—the intention as expressed in the document in both 
cases is that A shall get the money: that is A and not B is the 
owner of the instrument. And this was the view of the matter 
taken by McNair J. 

The learned judge refused to disregard the words “ (for the 
Marquis of Bute) ’? which in his view made it clear that the inten- 
tion was that the plaintiff should receive the money, the name of 
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McGaw being inserted simply as that of the agent through whose 
instrumentality it was to reach the owner. The suggestion that 
the words in question were added merely for the purpose of inform- 
ing McGaw as to the transactions in respect of which the money 
was being paid he found it quite impossible to entertain—it is 
indeed on the face of it somewhat far fetched. 

The learned judge also took the view that even if the plaintiff 
was not the true owner of the instrument he was entitled to the 
immediate possession of it, since McGaw had left his service. 
This alone would have given him the right to sue the bank in 
conversion. Indeed this was the main ground of his decision. 

The two other grounds of defence relied upon by the bank do 
not call for discussion. On the one the learned judge refused to 
find that the plaintiff through his factor had misled the bank into 
collecting the money for McGaw. On the other he held that the 
bank had not discharged the burden of showing that they had 
exercised due care under section 82. i 

The discussion on the property points has caused some perturba- 
tion in banking circles, partly because this is the first case in which 
a banker has been held liable for the conversion of an instrument 
collected for a payee where there was no fraud in the issue, and 
partly and, more important, because it appears to make & sub- 
stantial inroad on the principle of negotiability. The great value 
of negotiability is that it avoids the technicalities of conversion 
which often work great hardships to third parties bona fide handling 
chattel property. Certainly as regards the possession point the 
bank could not without making a requisition of title reminiscent 
of that occurring on a conveyance of real property have discovered 
the plaintiff’s immediate right to this. And it is hardly just to 
make the decision turn on the question whether the contract of 
service is subsisting. As to the true ownership point however the 
instrument bore on its face sufficient to inform a knowledgeable 
bank officer that the plaintiff and not McGaw was the true owner 
and the grievance both here and in the Slingsby case is that the 
bank is being made the victim in what should have been essentially 
a dispute between the plaintiff and the Department of Agriculture. 
Was it intended that McGaw should have the money or only that 
he should have the instrument to transmit to his master? The 
document was compatible with the former view and in the circum- 
stances it is perhaps hard that a bank officer should have to decide, 
and to decide correctly, that the latter was the real intention. 
Nevertheless on balance the rules governing the handling of cheques 
and similar instruments have become so far independent of the 
general principles of negotiability—for after all it is in a sense an 
accident that a cheque is a negotiable instrument at all—that it 
is common form to insist on inquiry when the instrument is, on 
the face of it, somewhat unusual. In the circumstances it is 
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submitted that the decision is in line with the trend of the cases and 
does substantial justice between the parties. 
CHORLEY. 


F.a.8. CONTRACI—FAILURE to OBTAIN Export Licence—ConFuict 
or Laws 


Tue problem which came before the Court of Appeal in M. W. 
Hardy & Co. Inc. v. A. V. Pound & Co., Lid. [1955] 2 W.L.R. 
589; [1955] 1 All E.R. 666, was, as admitted by two members of 
the court, by no means an easy one. By a contract made in 
London, the buyers (an American company) agreed to buy from 
the sellers (an English company) a quantity of Portuguese turpen- 
tine f.a.s buyers’ tank steamer in Lisbon, payment to be by 
confirmed irrevocable credit in the sellers?’ name in Lisbon. The 
buyers required the goods for shipment to Rostock in Eastern 
Germany. The sellers then entered into a contract to purchase the 
goods from Portuguese suppliers. Under Portuguese law the- 
export of turpentine was unlawful except under licence which had 
to be produced at the Custom House before the consignment could 
be cleared. The licence, apparently for political reasons, was 
refused. Although requested by the sellers, the buyers declined to 
give alternative shipping instructions. The parties submitted the 
dispute to arbitration and the arbitrators awarded that the buyers 
were in default in refusing to accept delivery, and assessed the 
damages at the sum of 800,000 escudos. The buyers appealed to the 
Board of Appeal of the London Oil and Tallow Trades Association. 
The board stated its award in the form of a special case for the 
decision of the court but held, subject to the opinion of the court, 
that the refusal by the Portuguese authorities of the licence 
operated to discharge the contract between the sellers and the 
buyers and accordingly reversed the award of the arbitrators. 
McNair J., however, restored the award, finding that the buyers 
were in default. The buyers appealed and the Court of Appeal 
allowed the appeal, holding that the contract was discharged. 
What, first, was the proper law of the contract? McNair J. 
held it was English law, and his decision on this point received the 
approval of the Court of Appeal. Whilst this may be the right 
view, it is unfortunate that the judgments contain no discussion 
whatsoever of the possible claims of Portuguese law as both the 
lea loci solutionis and the lew situs of the goods. The matter-of- 
fact acceptance of the lew loci contractus as the proper law will 
disappoint those who were gratified when the same court in The 
Assunzione [1954] P. 150, refused to attach any undue import- 
ance to the place of contracting when it was not at the same 
time the place of performance. Having thus held that the contract 
was governed by English law, McNair J. proceeded to follow H. O. 
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Brandt & Co. v. Hi N. Morris & Co., Ltd. [1917] 2 K.B. 784, where 
the Court of Appeal decided that the obligation of applying for a 
licence lay on the buyers and not on the sellers, The decision in 
Brandi’s case seems at first sight to cover the present case, but, as 
streased by all the members of the Court of Appeal, there are 
important differences. In Brandi’s case the contract was made at 
a time when an export licence was not required. This point is of 
some significance. In Re Anglo-Russian Merchant Traders, Ltd. 
and John Batt & Co. (London), Lid. [1917] 2 K.B. 679, where, as 
in the present case, an export licence was necessary at the date of 
the contract, the duty to apply for the licence was placed by the 
Court of Appeal upon the sellers. 

Another difference is that in Brandt’s case both contracting 
parties were in business in this country, and the buyers alone knew 
what was the destination of the goods. In the present case the 
buyers apparently did not even know at the time of the contract 
that a licence was needed. Commenting on this, Singleton L.J. 
observed ([1955] 2 W.L.R. at p. 587): “I would add that, though 
both parties must be assumed to know the law of this country, no 
such assumption arises in the case of the law of Portugal.” This 
presumably means that when English law is the proper law of a 
contract and, as such, governs its construction, it will not con- 
clusively imply acquaintance of the parties to that contract with 
foreign legal rules. Admittedly, the knowledge or lack of it of the 
Portuguese regulations on the part of the buyers was relevant in 
determining the duties of the parties to. the contract. But the 
above statement must be so restricted. In Norden Steamship Co. 
v. Dempsey (1876) 1 C.P.D. 654, the court brushed aside the 
argument that as the contract (to carry timber from Riga to Liver- 
pool) was governed by foreign law, the shipowners could not be 
bound by a local English custom pertaining to the mode of per- 
formance of which they could not be assumed to be cognisant. 
Lord Coleridge C.J. said (at p. 660): ‘‘ The contract must be 
taken to have been made with reference to the usage of the port.” 

The most material element of difference is that in the present 
case both parties appear to have understood that the Portuguese 
suppliers, with whom the sellers alone were in touch, would apply 
for a licence. Again, the sellers for their part were 
cognisant of the Portuguese requirements, which cast the duty of 
obtaining the necessary permit upon the suppliers, who had to be 
registered with the licensing authority. It would appear, therefore, 
that these special circumstances distinguished the present from 
Brandt’s case sufficiently for the Court of Appeal to decide that 
the duty to obtain a licence in this particular contract rested 
with the sellers. Brandts case must not be regarded as laying 
down any hard and fast rule. Accordingly, all that needs to be 
said is that in the present case there was sufficient ground, in the 
words of Romer L.J. ([1955] 2 W.L.R. at p. 600), “for implying . 
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that the sellers assumed the obligation of obtaining, or of trying to 
obtain, the necessary licence; or, at least, that this obligation was 
not intended to be imposed upon the buyers.” 

The above reasoning should have been adequate for the Court 
of Appeal’s decision. English law, the proper law of the contract, 
imposed in the circumstances the duty of obtaining the licence 
upon the sellers. It is respectfully submitted that the somewhat 
vague reference of two members of the court to Portuguese law as 
the lew loci solutionis regulating the performance of the contract 
was unnecessary and unfortunate. Singleton L.J. ([1955] 2 
W.L.R. at p. 597) quoted with approval the following words of 
McNair J.: “f Of course, it must be borne in mind that, even on 
such a finding that the proper law of the contract is English, it may 
still be the fact that, in so far as the performance is to be carried 
out in Portugal, that part of the contract has to be regulated by 
Portuguese law.’’ Lord Goddard C.J. put the same more tersely 
(at p. 598): “I agree with McNair J. that the proper law of the 
contract is English, but that its performance must be regulated by 
the law of Portugal.” Such statements as these are not self- 
explanatory and may possibly mean three different things: 

(1) In construing a contract governed by the law of one country 
and to be performed in another, the court will take into account ` 
the law of that other country. 

It seems unlikely that this was the intended meaning, yet it is 
the only one to which no exception can be taken. 

(2) The law of Portugal as the lew loci solutionis must. regulate 
the mode of performance. 

This meaning, whilst in the abstract expressing the undoubted 
legal principle, cannot, it is submitted, be accepted in the case 
before the court. The very few English decisions in point indicate 
that the lew loci solutionis, which is not at the same time the 
proper law of the contract, performs only the subordinate function 
of regulating the method or modalities of performance, in so far 
as these are not prescribed by the’contract. This embraces such 
matters as incidents of presentment and payment of a bill of 
exchange (Rouquette v. Overmann (1875) L.R. 10 Q.B. 525), the 
date at which lay days begin to run (Norden Steamship Co. v. 
Dempsey, supra), and the units of currency having legal tender 
(Auckland Corporation v. Alliance Assurance Co. [1987] A.C. 587). 
The determination of the parties’ obligations under the contract 
with respect to obtaining an export permit, must be regarded as a 
matter of substance and cannot be classified as falling under the 
category of mode of performance without unduly extending the 
scope of the latter. No doubt the local law prescribes the manner 
and conditions of application. It must, however, be left to the 
proper law to provide whose duty it is to obtain the licence and 
what the consequences will be in case it should be refused. 

(8)'In the words of the American jurist, Professor Goodrich 
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(Conflict of Laws, 8rd ed., p. 842): “‘ Matters connected with the 
performance of a contract are governed by the law of the place 
where the contract is to be performed.” 

This broad formulation, which inevitably results in uncertainty 
and imprecision, does not represent the law of this country and is 
contrary to the trend of recent decisions. It is, therefore, to be 
hoped that Lord Goddard C.J. and Singleton L.J. did not have it 
in mind when they made their pronouncements. An outspoken 
opponent of Professor Goodrich’s views in the U.S.A. is Professor 
Lorenzen. He admits that the lew loci solutionis must govern the 
method of performance but continues (Selected Articles, 1947, p. 
818): ‘* As to matters connected with the performance of a contract 
in other respects, the question becomes, however, upon closer 
examination, more difficult. Many able minds... have found it 
impossible to draw a clear line of division between the rights and 
duties arising from the formation of the contract as such and those 
connected with its performance.” The same sentiment is voiced in 
the judgment of the Privy Council in Auckland Corporation v. 
Alltance Assurance Co., supra, delivered by Lord Wright, in which 
he stresses (at p. 606) that the lem loci solutionis is “‘ limited to 
matters which can be fairly described as being the mode of perform- 
ance,’ and is not to be extended so as to change the substantive or 
essential conditions of the contract.” It is submitted that these 
words, which have received the approval of Lord Simonds, giving 
the judgment of the Privy Council in John Lavington Bonython v. 
Commonwealth of Australia [1951] A.C. 201 at p. 221, express the 
correct legal principle. 

J. K. Groprcxt. 


EXTERMINATION OF Rassrrs—‘* CLhean Hanps ”? DOCTRINE 


-Ix a note in this Review, Volume 17, p. 270, it was submitted that 
the Court of Appeal in Mason v. Clarke had made an undue exten- 
sion of the rule disentitling a plaintiff to sue when he was party to 
a fraudulent transaction. The House of Lords has now reversed 
the Court of Appeal ([1955] 2 W.L.R. 858; [1955] 1 All E.R. 914), 
on the ground that there was no sufficient evidence of fraudulent 
intention in the form in which the receipt was given, and that even 
if such an intention on the part of the giver of the receipt had been 
proved, the plaintiff, the person to whom the receipt was given, 
being innocent of the intention, could recover. 


GLANVILLE WILLIAMS. 


THe REHABILITATION OF THE UNDIVIDED SHARE IN LAND 


Two recent Court of Appeal decisions * affecting undivided shares 
appear to have effected a silent revolution in the nature of the 


1 Bull v. Bull [1085] 1 Q.B. 984; [1985] 1 All E.R. 288; Cooper v. Critchley 
[1955] 2 W.L-B. 010; [1985] 1 All B.R. 820. 
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beneficial interests arising under a trust for sale of land. Before 
1926 the trust for sale was recognised simply as a conveyancing 
device, a method of settlement alternative to the classical settlement 
by way of remainders and executory limitations. Since 1925 how- 
ever, with the separation effected by section 1 (7) of the Settled 
Land Act and even more with the advent of the statutory trusts 
for sale found in section 85 of the Law of Property Act and else- 
where, the trust for sale has come to be regarded as different in 
kind from the strict settlement. Accordingly it has been generally 
assumed that under the maxim, ‘* Equity looks upon as done that 
which ought to be done ” the beneficial interest under a trust for 
sale is pure personalty, even if this involves throwmg overboard 
some of the express limitations subject to which the property is 
held.? 

This tendency was particularly marked in the transitional pro- 
visions cases immediately following the commencement of the 1925 
legislation, but more recently in 1948 ° it was emphasised that the 
trustees’ duty was to sell unless all concurred in exercising a dis- 
cretion to postpone sale; if the corpus of the trust property is 
land this must be regarded as a temporary phase pending an 
ultimate but certam sale. Now of course a statutory trust for sale 
arises wherever land is limited in undivided shares, and this is re- 
emphasised by the definition of land in section 205 (1) (ix) of the 
Law of Property Act which explicitly excludes “f an undivided 
share in land.’’ It has been assumed that this is because an 
undivided share is now held in the proceeds of sale and is therefore 
money: cf., Hood & Challis (1988), p. 888; Wolstenholme & Cherry 
(1982), vol. 1, p. 588. 

Along with this is the fact that a beneficiary under a trust for 
sale of land (unlike the beneficiary under a strict settlement) has 
apparently no right to the possession of the land. Section 29 (1) 
of the Law of Property Act, which enables the trustees by revoc- 
able writing to delegate their statutory powers of management and 
leasing to the beneficiary, does not mention letting the beneficiary 
into possession; this power to let the beneficiary into possession 
pending sale has in fact been assumed, following the interpretation 
of a similar power conferred on the court by the Settled Land Act 
of 1882, but there is no modern authority for the assumption. 
Moreover, even if section 29 (1) does have this effect the delegation 
is revocable. 

It would appear, however, that all this has been changed by the 
decisions of the Court of Appeal in Bull v. Bull and Cooper v. 


2 Re Fint [1927] 1 Ch. 570; Re Price [1928] Ch. 570; Re Thomas [1980] 1 
Ch. 194; and of. Bernhardt v. Galsworthy [1999] 1 Ch. 540. 

3 Re Mayo [1948] Ch. 302. 

4 Re Wythes [1908] 2 Ch. 860; Re Bagot’s Settlement [1904] 1 Oh. 177. 
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Critchley. In the first of these cases it was held that the owner 
of an undivided share in the proceeds of sale of land, was entitled, 
along with the other common owner, to possession of the land 
itself so long as her user was not excessive or excluded the other. 
Basing himself on the assumption that the parties were equitable 
tenants in common of land, Denning L.J. (who delivered the 
judgment of the court) held that ‘‘ until a sale takes place these 
equitable tenants in common have the same right to enjoy the land 
as legal tenants used to have ’’* and quoted with approval dicta 
of Maugham J. in Re Warren": “In substance the beneficial 
interests of the undivided owners in regard to enjoyment so long 
as the land remains unsold have not been altered, and it is true 
to say that the ordinary layman possessed of an undivided share 
in land would be quite unaware of any alteration in his rights as the 
result of the Act.” 

In Cooper v. Critchley * the point at issue upon which the case 
Was substantially reported was whether a contract to assign an 
undivided share in the proceeds of sale of land was required to 
be evidenced in writing under section 40 (1) of the Law of Property 
Act, 1925; a unanimous Court of Appeal held that it was so. 
Jenkins L.J. was prepared to say in any case, that a sale of one 
undivided share to the owner of the remainder, where the effect of 
the transaction would be to confer the entire beneficial interest in 
the property to the purchaser so as to entitle that purchaser to the 
unincumbered legal estate, was a sale of an interest in land. The 
essence of his judgment was, however, based on the interpretation 
of s. 205 (1) (ix) and (x), “‘ land ” and “‘ equitable interest,” and it 
is important to remember that It was this section only (which is 
of general application) and not section 40 (1) upon which the 
decision was based. He says, ‘“The definition of ‘land’ in 
section 205 (1) (ix) of the Act, does in so many words exclude an 
undivided share in land; but that does not, to my mind, conclude 
the matter, The interest here is not an undivided share in land: it 
is a right to a share of the proceeds to arise from a sale of land, 
and para. (ix) does not say that such a right is not an interest in 
land.” ° But if this is what section 205 (1) (ix) means, it must 
follow that all beneficial interests under a trust for sale of land 
must be regarded as land henceforth and not as mere money. 

It may be, of course, that a distinction is to be drawn between 
the trust for sale which arises as a result of a contract for valuable 
consideration and that which arises by way of will or settlement. 
Such cases as there are which relate to the enjoyment of the land in 


5 [1955] zR B, B4, [1955] 1 All E.R. 258; [185] 2 W.L.E. 510, [1085] 


p. 287. 
7 [1982] 1 an 42 a . 47. 
B 
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specie, ¢.g., those in which the court has refused to compel a sale, 
are all ““ purchase ” cases,’° whereas those which lay emphasis on 
the character of the beneficial interest as money tend to be settle- 
ments or transitional provisions cases.’+ It is suggested that when 
the courts construe instruments giving rise to a trust for sale, the 
circumstance that it arose on a purchase for value seems to lead to 
the interpolation of an implied term affecting the actual use of the 
land. (It may be added that in both Bull v. Bull and Cooper v. 
Critchley the trust arose on a purchase.) Such a term is for obvious 
reasons less likely to be material in a settlement. 


Again, since both the cases concerned undivided shares, it should 
also be considered whether they have affected the series of cases 
shortly after 1925, of which Re Price “ is a typical example, which 
seemed to say that the statutory trusts had a peculiarly effective 
character in transforming land into money, over and above that 
possessed by the ordinary express trust for sale.* Re Price was in 
fact the only post-1925 undivided shares case referred to by the 
Court of Appeal in Cooper v. Critchley but its effect was dis- 
regarded; it may be that it should be now taken to be overruled. 

These conclusions may, however, be founded on too narrow an 
interpretation of these decisions. In fact in neither case did the 
Court of Appeal limit its unanimous decision. In both cases the 
ratio dectdendi was quite shortly that the beneficial interest under 
a statutory trust for sale (and hence a fortiori an ordinary express 
trast for sale) was land and was to be enjoyed and treated as land. 

The consequences of this can be far reaching indeed. The doc- 
trine of conversion is substantially limited hereafter in its scope, 
but this is a small matter. What is more important is that the 
tenant for life under a trust for sale of land is now entitled not by 
virtue of any statutory provision but by virtue of something like 
an estate in the land; the trust for sale is now only a conveyancing 
convenience. Moreover section 28 (1) of the Law of Property Act, 
1925, confers the powers of a Settled Land Act tenant for life 
upon trustees for sale ““ in relation to land .. . or the proceeds of 
sale thereof.” This has been interpreted in the past as meaning 
only ** the proceeds of sale of land sold by these trustees.” 25 But 


10 Re Bachanan-Wollaston's Conveyance re. Ch. 788; Re Hyde's Conceyance 
(1952) 102 L.J. 58; Bull v. Bull [1955] 1 Q.B. 284; [1955] 1 AN E.R. 258. 

11 Bee cases cited above at note 9. 

12 [1928] Ch. 679. On December 81, 1925, P. was tenant in tail special of a 
one-ninth undivided share in copyhold land subject to the custom of gavelkind. 
Held: the statutory trosts in s. 85, L.P.A., overrode the entail and the bene- 
ficial interest became an absolute interest in pure personalty. The paranoia 
OR A a A ay the Law of Property Entarled terests) 

, 1082. 

18 Bes cases cited above in note 2 and of. Re Ryder and Steadman's Contract 
[1027] 2 Ch. 62. Bee also H. Potter, Settlement of a Legal Estate (2nd ed., 
1948) at p. 16. 

14 [1965] 2 WTR. 510; [1955] 1 All E.R. 620. 

15 Re Wellsted'’s Will Trusts [1949] Ch. 296, per Lord Greene M.R. at p. 818. 
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if the beneficial interest under a trust for sale of land is itself land, 
then trustees who are trustees only of an undivided share in land 
may now invoke section 28 (1) and buy land or concur in a . 
partition of the land concerned, whether or not they have express 

powers to do 80. 
This, it is submitted, is the logical conclusion; may we ask 
whether this was what the court intended ? 
! Hamish R. Gray. 


Once Acar: Toe Maremonrat Home 


SPECIALISTS in the intricacies of the principle of precedent will have 
a difficult task in analysing the effect, if any, of the decision of the 
Court of Appeal in Jess B. Woodcock & Sons Lid, v. Hobbs [1955] 
1 W.L.R. 152; [1955] 1 All E.R. 445. At first sight the case looks 
most important as the first decision in which the Court of Appeal 
has laid down that the deserted wife’s right to occupy the matri- 
monial home binds the purchaser of the legal estate, and one 
wonders why the case is ‘‘ starred ” in the Weekly Law Reports. In 
fact, however, the decisive legal issues were never fully argued, and 
the authority of the case is thereby impaired. Moreover the decision 
hag a distinctly Praetorian flavour, and may be one of those which 
are of a creative character for the very reason that their foundations 
in positive law are not clearly visible. | 
The husband deserted his wife, the defendant, in 1940, and left her 
in the house which had been their matrimonial home and which was 
situated at the entrance to the yard where he carried on his road 
haulage business. He, being the tenant, continued to pay the rent. 
In 1948 he bought the house, but the defendant remained there as 
before. In March, 1950, the British Transport Commission com- 
pulsorily acquired the business, including the house, and offered the 
defendant a tenancy agreement. She passed the offer on to her 
husband, and he replied that he was separated from her and that 
she was in occupation partly ‘‘ as consideration for her acting as 
caretaker,” a statement at variance with the facts which he repeated 
in subsequent letters to the B.T.C., trying no doubt (as Birkett L.J. 
pointed out) to use the defendant as a tool to have the premises rent 
free. The B.T.C. did not press the matter, but after denationalsa- 
tion, in April, 1954, it sold the undertaking (including the house) to 
the plaintiffs who were informed by the B.T.C. that the defendant 
resided in ‘the house rent free under arrangements alleged to have 
been made between the spouses that she acted as caretaker, and who 
bought the house subject to her occupation. Shortly after having 
acquired the premises, the plaintiffs sued the defendant in the 
county court for possession, but the county court judge, relying on 
the judgment of Denning L.J. in Bendall v. McWhirter [1952] 2 
Q.B. 466, dismissed the action, having found that the plaintiffs 
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were affected by notice. He did, however, point out that in 
“ properly framed proceedings ’’ (by which no doubt he meant 

i under section 17 of the Married Women’s Property Act, 
1882) he would be able, in his discretion, to terminate the defen- 
dant’s occupation, but not in the present proceedings. On this 
procedural point the Court of Appeal (Denning, Birkett and Parker 
L.JJ.) differed from the county court judge, and held unanimously 
that separate proceedings were not required'and that a discretion 
could be exercised on application for possession, and an order was 
made for possession in three months. It having been intimated to 
plaintiff’s counsel that the court was in his favour on the question of 
discretion, he did not further seek to argue that the defendant’s 
right was not an equitable interest or that the plaintiffs were pur- 
chasers without notice. While this weakens the authority of the 
case, it remains true that Denning and Birkett L.JJ. expressly held 
the wife’s right to be an equitable interest binding purchasers of the 
legal estate with actual or constructive notice, a view to which 
Parker L.J. refused to commit himself. Hven Parker L.J., however, 
took the view that (in certain situations at least) a mala fide pur- 
chaser was bound, i.s., even he did not treat the wife’s right as 
strictly personal. 

That the deserted wife has, as against her husband, the right to 
occupy the matrimonial home, subject to the discretion of the court 
under section 17, is, as Denning L.J. said, ‘‘ well settled.” On the 
question of the nature of this right, i.e., on whether it can bind 
third persons there exists the well-known controversy which is in 
fact a clash between the policy of protecting the wife against eviction 
by a subterfuge and that of protecting the freedom of alienation and 
the operation of mortgage credit. This is essentially the sort of 
problem which cannot be solved by the trial and error method of 
judicial legislation and which requires the intervention of Parlia- 
ment, ie., an open and deliberate decision on policy. 

The present case shows the confusion which now prevails. Both 
Denning and Parker L.JJ. expressly approved of the decisions of 
Jones J. in Ferris v. Weaven [1952] 2 All E.R. 288, and of Lynskey 
J. in Street v. Denham [1954] 1 W.L.R. 624, but, while Denning 
L.J. regarded them as applications of the rule that a purchaser of 
the legal estate with notice is bound by an equitable interest and 
refused to treat them as cases of collusive or ‘‘ sham’”’ convey- 
ances, Parker L.J. sought to explain them by the “‘ special facts ”’ 
that the transactions were devices to get the wife out for the 
husband’s benefit. But, with respect, since English law has nothing 
in the nature of an ewceptio doli, how could this have been relevant, 
except on Denning L.J.’s explanation? On the other hand to 
accept that explanation means to treat as obiter dicta the relevant 
observations of Jenkins L.J. in Bradley-Hole v. Cusen [1958] 1 
Q.B. 800, which Denning L.J. tried to do in the instant case but 
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which, it is respectfully submitted, is unconvincing. To regard 
Ferris v. Weaven and Street v. Denham as wrongly decided would 
be morally repulsive and no one has suggested it so far. The law has 
reached an impasse. 

Nor do the difficulties end here. On the basis of the doctrine of 
the equitable interest, what precisely is meant by ‘‘ good faith ”’ 
and what by ‘‘ notice’? ? Notice of what? The B.T.C. and the 
plaintiffs knew that the defendant was in occupation and that she 
was separated from her husband and they apparently, without 
making any further inquiries of the defendant herself, believed the 
caretaker story, which Denning L.J. regarded as ‘‘ hardly credible 
when there was no caretaking to do.’ Thus, since ‘‘ occupation is 
notice of the occupier’s rights,” they were bound by the defen- 
dant’s equitable interest. But how far does this go? The wife’s 
right is now increasingly regarded as not based on the marriage but 
on the husband’s desertion. Does this mean that the purchaser 
must satisfy himself that the wife was guilty of constructive deser- 
tion or at least gave the husband “‘ cause’’ for leaving? Is this 
really the law? Surely in practice the theory of constructive notice 
is incompatible with the view that the husband’s desertion is the 
basis of the wife’s right. 

That the husband’s ‘‘ matrimonial offence” was the legal 
foundation of the wife’s right of occupation, t.e., that this right 
does not arise on marriage but on desertion was the ratio decidendi 
of Upjohn J. in Lloyds Bank v. Trustee of O. [1958] 1 W.L.R. 
1460, and of Harman J. in Barclays Bank v. Bird [1954] Ch. 274, 
and was accepted by Denning L.J. in an obiter dictum in the present 
case. This view could, if at all, only be defended on the ground 
that the wife’s right of occupation is an emanation of the husband’s 
duty to maintain her, comparable with her common law power to 
act as his agent of necessity. This was in fact indicated by 
Denning L.J. in Bendall v. McWhirter, supra, and it may perhaps 
explain the decision of a county court judge in Seel v. Watts [1954] 
1 C.L. 150 that the deserted husband is not entitled to rights 
corresponding to those of the deserted wife. But if the right is a 
crystallised maintenance claim how can it be based on an irrevocable 
licencer Surely the licence would only be found in the marriage as 
such and not in the desertion? And, if the right is based on main- 
tenance, how can it be an equitable interest in the land? 

As between the spouses the court can exercise its discretion under 
section 17. Can this section apply between one spouse and a third 
party? In Bendall v. McWhirter, supra, Romer L.J. doubted 
whether it could, and the rationale of section 17 would appear to 
justify these doubts: it is one thing to mitigate the rigidity of the 
principles of property law as between the spouses, and quite another 
to allow third ‘parties to be affected by the very personal considera- 
tions which ought to and often do enter into the application of 
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section 17. That in certain cases a third party may make an applica- 
tion under section 17 is no argument to’ the contrary ‘because in 
those cases the third party asks for a determination of rights as 
between the spouses themselves and not as in the instant case of 
a determination of his own rights against one of the spouses. 
Further, if all this is wrong and section 17 can be applied between 
one spouse and a third party, was not then the county court judge 
in the present case right in thinking that proceedings under section 
17 must always be separately constituted, no matter whether the 
court is to exercise its discretion between the spouses or between 
one of them and a third party? 

However—and this is the gravest doubt raised by the instant 
case——was the discretion which the Court of Appeal purported to 
exercise that based on section 17? Denning L.J. in Bendall v. 
McWhirter, supra, regarded the exercise of a discretion outside 
section 17 as possible, and in the case under review none of the three 
members of the court referred to section 17 as the foundation of the 
discretion. But, one is further tempted to ask, if the discretion did 
not come from section 17, where did it come from? 

One is faced with the dilemma of all law. As said above, this 
case may be a creative application of ideas of justice. It is the 
misfortune of the lawyers to be for ever shocked by such creative 
decisions. The case cannot be fitted into the traditional categories. 
To say this does not mean to say that the decision was not a wise and 
a just one. But, let it be said once more, would it not be fairer to 
all concerned if the wisdom and the justice to be brought to bear 
on @ problem of this kind was that of a democratically elected 
legislature in possession of the relevant facts? Once again: is it 
right and is it expedient to leave such matters to the hazards of 
judicial legislation ? 

O. Kany-FREunp. 


ANNULMENT OF ADJUDICATION IN BANKRUPTCY 


Ir a bankrupt’s adjudication is annulled, can he be prosecuted 
subsequently for bankruptcy offences alleged to have been committed 
between his adjudication and his annulment? 

Although it has been possible to annul bankruptcies for many 
years now, there appears to be no case on this particular point. 
` In the unreported case of Director of Public Prosecutions v. 
Ashley the accused was charged with two bankruptcy offences (at 
Leeds Assizes, March 14-24, 1955), namely obtaining credit for more 
than £10 while an undischarged bankrupt, contrary to section 155 
(a) of the Bankruptcy Act, 1914; and also for managing a business 
without leave of the court while an undischarged bankrupt, con- 
trary to section 187 of the Companies Act, 1948. 

It was argued on his behalf by Mr. Rudolph Lyons, a.c., that 
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since the annulment had been obtained: before proceedings were 
commenced, the indictment on these two counts was bad in lew. 
The arguments in favour of this contention are as folows— 

1. There are three ways of disposing of a bankruptcy, namely: 
discharge, scheme or composition with the creditors, and an 
annulment. l 

Annulment is sharply distinguished from the other two. Part 
VI of the 1914 Act oo with bankruptcy offences, and section 162 
provides— 

“ Where a debtor has been guilty of any criminal offence, 
he shall not be exempt from being proceeded against therefor 
by reason that he has obtained his discharge or that a composi- 
tion or scheme of arrangement has been accepted or approved.”’ 

The omission of annulment is most pointed and, bearing in mind 
the maxim ewpressio unius eaclusio alterius, it would appear 
that the legislature contemplated that it was a good defence to a 
prosecution for bankruptcy offences. 

2. Section 29 which deals with annulment, provides that annul- 
ment may be granted in two cases: (1) where in the opinion of the 
court the debtor ought not to have been adjudged bankrupt, or 
(2) where the debts are paid in full. 

The procedure appears to be the same whichever ground gives 
rise to the annulment, and apparently both are treated with com- 
plete equality. Now it would be clearly wrong to prosecute a man 
for an alleged bankruptcy offence if in the first place he should not 
have been adjudged bankrupt at all, and since an annulment for 
payment of debts in full is treated exactly the same as an annul- 
ment where the debtor ought not to have been adjudged bankrupt, 
it would seem to follow that the effect of annulment is to wipe out 
all bankruptcy offences alleged to have been committed between the 
bankruptcy and the annulment. 

8. There is an authority, Bailey v. Johnson (1872) L.R. 7 Exch. 
268, where Cockburn C.J. says at page 265— 


‘ The effect of section 81 [of the Bankruptcy Act, 1869, 
which deals with the effect on property of an annulment]: is 
subject to any bona fide disposition lawfully made by the 
trustee prior to the annulling of the bankruptcy, and subject 
to any condition which the court ana the bankruptcy may 
by its order impose, to remit the party whose bankruptcy is set 
aside to his original situation.”’ 

Although the learned Chief Justice was not dealing with criminal 
offences, nevertheless the same reasoning ought to apply. These 
arguments did not prove acceptable to Mr. Justice Byrne who tried 
the above case. His view was that if annulment was a good 
defence to a prosecution, then it would be possible for a man to 
borrow the full amount of his debts without disclosing he was a 
bankrupt, to pay off all his debts and obtain an annulment, and 
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nevertheless be free from prosecution for the offence he had com- 
mitted with the object of getting money to get his annulment. 

This undoubtedly would be an anomaly, but does not appear to 
be a very strong argument in face of the precise words of 
sections 29 and 162. Evidently it is the policy of the Bankruptcy 
Act to encourage the bankrupt to pay off his debts in full. The 
inducement to do this is that, if he pays his debts in full he gets 
an annulment—that is to say, the whole of his bankruptcy is wiped 
out and he is reinstated to his former position, and he is therefore, 
it is submitted, free from prosecution. The Act does not say in 
terms that the annulment shall be a defence for bankruptcy 
offences, although section 29 does give certain- effects of the 
annulment with regard to the revesting of property. 

It is a pity that the Act is silent on the effect of an annulment on 
criminal offences. One has to glean the effect from hints and 
inferences. The result is a moot where the arguments for and 
against are wey a balanced. 

LionEL Rosen. 


SOVEREIGN [WMONITY 


IT is not usual to review in these pages American decisions, but 
the decision which the Supreme Court of the United States rendered 
on March 7, 1955, in National City Bank of New York v. Republic 
of China, 28 (1955) U.S. Law Week 4111, is of such exceptional 
importance to the international development of the law of sovereign 
immunity that it should at once be brought to the notice of British 
readers. 

The Republic of China brought an action against the defendant 
bank to recover a sum of money standing to the credit of a deposit 
account for the Shanghai-Nanking Railway Administration, one 
of the plaintiff’s governmental agencies. The bank counterclaimed 
for an amount equivalent to that of the claim, which was alleged 
to be outstanding on certain Treasury Notes issued by the plaintiff 
Republic in 1920 and 1948 respectively. The lower courts dismissed 
the counterclaim on the ground that it did not arise out of the 
matter in dispute in the action. This reasoning was in harmony 
with earlier American decisions (though the point had never been 
considered by the Supreme Court), with English practice (see, in 
particular, South African Republic v. La Compagnie Franco-Belge 
du Chemin de Fer du Nord [1898] 1 Ch. 190, and Union .of Soviet 
Republics v. Belatew (1925) 42 T.L.R. 21) and, indeed, with what 
was thought to be a generally accepted principle (see, e.g., Arts. 5 ` 
and 6 of the Draft Convention on Competence of Courts and com- 
ments thereto (Harvard Research) in American Journal of Inter- 
national Law (Official Documents), 1988, 455 et seq.). Yet by a 
majority of four to three (Reed, Burton and Clark JJ. dissenting, 
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and Douglas J. not taking part in the consideration or decision of 
the case) the Supreme Court reversed and reinstated the counter- 
claim. 

Mr. Justice Frankfurter, who delivered the opinion of the 
majority, attached much importance to the municipal law of 
sovereign immunity: since the Republic of China could sue the 
United States in an American court, “ it seems only fair to subject 
a foreign sovereign, coming into our courts by its own choice, to a 
liability. substantially less than our own Government long ago 
willingly assumed.” Moreover the National City Bank could sue 
the Republic in a Chinese court, but “ no parochial bias is manifest 
in our courts which would make it an affront to the ‘ power and | 
dignity ’ of the Republic of China for us to subject it to counter- 
claims in our cdurts when it entertains affirmative suits in its 
own.” The ratio decidendi lies in the following sentences— 

It is recognised that a counterclaim based on the subject- 
matter of a sovereign’s suit is allowed to cut into the doctrine 
of immunity. This is positive proof that the doctrine is not 
absolute and that considerations of fair play must be taken 
into account in its application. But the limitation of “ based 
on the subject-matter °’ is too indeterminate, indeed too capri- 
cious, to mark the bounds of the limitations on the doctrine of 


sovereign immunity. ... No doubt the present counterclaims 
cannot fairly be deemed to be related to the Railway Agency’s 
deposit of funds. ... The point is that the ultimate thrust 


of the consideration of fair dealing which allows a setoff or 
counterclaim based on the same subject-matter reaches the 
present situation. 

This is a decision which must frankly be described as revolu- 
tionary. In the first place it invokes municipal practice rather 
than international law and does ao to a much greater extent than 
was usual in the past or at any rate prior to Judge Lauterpacht’s 
article in 28 (1951) British Year Book of International Law 220, to ` 
_ which express reference is made in the opinion. Secondly, the 
decision deviates from the rule of immunity, albeit for the limited 
purpose of a counterclaim, on account of “ the ultimate thrust of 
the consideration of fair dealing,’’—an argument that is wholly new 
to the law of sovereign immunity which has only too frequently 
been -characterised by manifest and even shocking unfairness (see 
(1049) 12 M.L.R. 494; (1952) 15 M.L.R. 220). The emphesis on 
fair play is the more remarkable ag there is no logical answer to the 
question pertinently asked by Mr Justice Reed in the dissenting 
opinion: “I? a direct suit cannot be brought against a foreign 
sovereign (as is conceded), why should we allow the same claim to : 
be used as an offset to destroy the sovereign’s right to recover? ” 
_ Thirdly, however, there is the really unique fact that in the view 

of the whole court the Treasury Notes upon which the counterclaim 
tested were “‘ sovereign obligations, jure fmperti in form, of the 
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highest public character.” In view of the well-known changes in 
the policy of the Executive which were announced three years ago 
(see Department of State Bulletin xxvi (1952), 984), it would not 
have been surprising if, irrespective of the existence or absence of 
a connection with the subject-matter of the claim, the Supreme 
Court had allowed a counterclaim to proceed which was based on 
acts jure gesttonis. But to allow a counterclaim which is indepen- 
dent of the claim and, in addition, arises jure imperti is a departure 
the consequences of whith cannot yet be. assessed. 

F. A. Mann. - 


REVIEWS 


WinrreLD oN Tort. Sixth Edition. By T. Hus Lewis. 
[London: Sweet & Maxwell, Ltd. 1954. xl. and 886 pp. (with 
Index). 50s. net. | 


Da. Lewie’s tesk in producing this new edition of Winfleld has clearly not 
been a light one, for apart from the considerable changes made necessary by 
developments in the law of tort since Winfleld’s own last edition, he has had 
to reconcile a proper respect for a distinguished text with the need for some 
overdue revision and expansion. The topics~that have undergone most change 
are: volenti non fi injuria, the liability of the Crown and its subordinates, 
master and servant, contribution between tortfeasors, death, defamation, 
licences, negligence and contributory negligence, dangerous land and 
structures, and interference with contract. For the most part, Dr. Lewis’s 
changes have been worked smoothly into Winfleld’s text; at only a few points 
do the editorial insertions read strangely. One of these ig the section on the 
foundation of torHous lability, where Dr. Lewis’s conclusion that there is 
no general principle of ability in English law, though probably correct, is 
hardly reconcllable with Winfleld’s own view, preserved in the text, that from 
the broader aspect there is a general principle of tortious lability in English 
law. Another is the topic of remoteness of damage. Whereas Winfield was 
prepared to accept the full implications of the Polemi; rule and suggested 
that physical consequences were not too remote if théy followed “in accord- 
ance with scientific laws known to govern the world,” his editor has introduced 
passages which suggest that problems of remoteness cannot be solved by any 
such mechanical test. Thus he quotes Prosser’s recent opinion that, all the 
suggested tests having been tried and found wanting, there is no substitute 
for dealing with the particular facts of each case, while his own conclusion 
is that “the solution is based upon some inarticulate idea of policy, some 
intuition which comes from long training and a comprehensive judgment in 
working out rules of law.” 

Dr. Lewis differs from Winfield In thinking that liability for nervous shock 
is a separate tort, though he continues, notwithstanding, to discuss nervous 
shock in the section on remoteness of damage. It 1s a little difficult to under- 
stand why he has chosen to differ from Winfleld on this point, particularly 
since Denning LJ. in King v. PAilaps went out of his way to deny the view 
he puts forward. The dicta in the cases to the effect that the infliction of 
nervous shock is a tort were directed to making the point that damages 
are recoverable for Injury caused by nervous shock alone, and not only when 
the shock is coupled with direct physical injury, and do not really support 
the view that the infliction of injury through shock is a separate tort. 
Further, it is hardly true to say that a majority of the House of Lords in 
Bowrhil v. Young were of the opinion that only those persons within the 
range of foreseeable injury by direct impact could sue for nervous shock, for 
a close reading of the case shows that Lords Thankerton, Porter and Wright 
all thought that the duty depended on “general foreseeability of harm to the 
plaintiff, either by impact or shock. This’ was the interpretation put upon 
the case by the Court of Appeal in King v. Phiikps, and it is further supported 
by the decision of Donovan J. in Dooley v. Cammell Laird & Oo., Lid. ([1851] 
1 Lioyd’s Rep. 271), which is not noted in this edition. 

The section on master and servant has been expanded and improved. 
Dr. Lewis is of the opinion, despite recent cases, that control over the way 
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in which work is done is still the most important factor in determining whether 
an agent is or is not a servant for the purposes of vicarious liability. Fuller 
and better treatment is given to the problems that arise from lending a 
servant. Despite the abolition of the doctrine of common employment, one 
still finds the liability of employers towards their servants discussed in a 
general chapter on capacity,’ which would seem hardly defensible. The 
chapter on negligence would appear to be the proper place for a discussion 
of employers’ common law liability, unless indeed the topic be reckoned suf- 
ciently important to merit a separate chapter of its own. It-is also difficult 
to appreciate the relevance in a general textbook on the law of tort of an 
account of the benefits to which employed persons are entitled under the 
National Insurance (Industrial Injuries) Acts, since the obligation to pay 
compensation in the event of injury is no longer placed on the employer, 
but is assumed by the State. 

As one would expect, there are considerable changes in the chapter on 
negligence. Winfleld’s treatment of this topic was inclined to be inadequate 
in his later editions. Dr. Lewis recognises, as Winfield did not, the many 
difficulties in the way of accepting Lord Atkin’s “neighbour” principle as 
the criterion of whether or not a duty of care exists. He enumerates man 
of the situations and relationships in which the courts have denied the SRA 
ence of any duty to take care. His conclusion is that if a situation or relation 
ship is not covered by authority the jJudge’s choice whether to apply the 
“ neighbour” principle or to create some new exception to it is not capable 
of prediction. “ The factors which guide the Judge in this creative process can 
only be put broadly as the application of theories of justice to negligence 
cases by adjusting the relative values of the conflicting interests involved.” 
On this view, Lord Atkin’s “nelghbour” dictum is not so much a guiding 
principle in the decision of cases as a safe refuge for a judge wishing to 
hold for the plaintiff. Another new and welcome feature is a discussion of 
some of the more important factors which determine the standard of care 
that must be taken, such as the magnitude of. the risk and the likelihood of 
injury, the importance of the object to be attained, the practicability of 
possible precautions, and general and approved practice. The omission of 
the factor of profit or advantage to the defendant 1s a little surprising. It 
is. this factor that turns a licensee into an invitee and determines the standard 
of care required of the transferor of dangerous chattels. This being so, 
one would expect it to’ be an important consideration in determining the 
standard of care required of a defendant in the tort of negligence. 

Whereas Winfield regarded lability for dangerous structures as a 
_ species of strict lability, Dr. Lewis prefers to regard it as “a special sub- 
head of the general doctrine of negligence,” though the chapter on dangerous 
structures is sill found in the section of the book devoted to strict lability. 
One would like to suggest that both dangerous structures and dangerous 
chattels might well be treated immediately after the tort of negligence. In 
the section on the duty owed to contractual licensees, Dr. Lewis finds it 
difficult to accept the suggestion made in some of the cases that the occupier 
merely warrants that he himself has taken reasonable care that the premises 
are safe, for, as he points out, even towards an invitee the occupier is 
answerable for the negligence of an independent contrector. He is also 
critical of the view expressed in Bell v. Travco Hotels that a higher duty may 
be owed in respect of one part of the premises than in respect of another as 
an attempt to erect into a distinctign of law what is in fact a distinction of 
fact, the single standard of reasonable care requiring greater precautions to 
be taken in respect of one part of premises than in respect of another if, for 
example, the one part is more frequented than the other. Some confusion 
seems to have crept into the account of the Immunity from lability of the 
vendor or lessor of a house for injuries sustained by those entering it. Dr. 
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Lewis states quite correctly that this fmmunity does not apply where the 
defendant retains occupation of part of the premises and the plaintiff, on 
entering that part of the premises, suffers injury from a defect there. But 
it is incorrect to cite Cunard v. Andfyre in illustration of this point. The 
plaintiff in that case did not enter the part of the premises retained by the 
defendant A piece of guttering fell from a`roof in the occupation of the 
defendant, injuring the plaintiff on another part of the premises demised to 
her husband, and the defendant was held liable to her, not as occupier 
towards a visitor, but in negligence. 

Dr. Lewis deduces from London Graving-Dock v. Horton that “ the tnvitor 
owes no duty to an invitee who has full knowledge, and what was hitherto a 
question of fact has now become a proposition of law.” But is this not to 
accord the case a wider principle than is strictly necessary? It was 
admittedly the view of Lord Normand and Lord Oaksey, but the third 
member of the majority in Horton’s case, Lord Porter, accepted the view 
that it had to be shown that the invitee not only knew of the danger but 
accepted the risk, though it need not be shown that in accepting the risk the 
plaintiff was free from economic constraint From Lord Porters judgment 
at least it by no means follows that mere knowledge of the danger will in 
every case defeat an invitee His judgment is quite consistent with the view 
that an invitee with full knowledge of the danger may yet recover if in 
view of the object he sought to achieve it was reasonable for him to expose 
himself to a known risk. This would permit the application of the principle 
of the “rescue” cases to private premises, whereas it is difficult to see how 
it can apply if knowledge of the danger in every case defeats on invitee. It 
is submitted that the ratio of a decision of a bare majority should be restricted 
to the narrowest ground chosen by any member of the majority, otherwise 
the effective decision in the establishment of new rules would lle with a 
minority of the court 

There are many other substantial changes in this edition. The section 
on the liability of the Crown has been largely rewritten; the Defamation Act, 
1952, has been incorporated smoothly into the chapter on defamation; and 
there is an excellent account of the tort of interference with contract in the 
light of Thompson v. Deakin. This edition is some one hundred pages longer 
than the last. Some may regret this, but the book is certainly more com 
prehensive than it was before. In future editions Dr. Leyis will no doubt 
feel freer to prune the original text. A good deal of space could be saved by 
omitting the historical treatment of such topics as remoteness of -damage 
and conspiracy. 

A few misprints have Been noted. The quotation from the judgment of 
Andrews J. in the Palsgraf case on page 75 is wrong: it represents the 
sense of what he said, but not his actual words. “Inconsistent” on page 81 
should be “consistent” Quotation marks are omitted from the end of a 
quotation on page 86. A number of cases have been put in the wrong foot- 
note on page 148. The Pedestrian Crossing Places (Traffic) Regulations, 
1941, mentioned on page 252, were repealed and replaced by the Pedestrian 
Crossing (General) Regulations, 1951. On page' 268 the decision in Wilkin- 
son v. Doventon is still, as in the last edition, imputed to Lord Wright. A 
reference to Salmond on page is wrong. Cohen v. N.R. Bank on page 428 
should be Re Cohen. A paragraph on the scope of the Searle v. Wallbank 
exemption appears to have been omitted by oversight from the chapter on 
lability for animals. The reference to Haselding v. Daw on page 688 Is in- 
complete. Two footnotes are missing on page 687. Lastly, a certain amount 
of foreign matter has got Into a quotation of Lord Sumner’s on page 700. 


Doveras Parwn. 
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CLERK & LINDSELL on Torts. Eleventh Edition. By A. L. Anao- 
TAGE, M.A., LL.B., G. ELLENBOGEN, M.A., His Honour Junar 
CHARLESWORTH, LL.D., T.A., Branco Wark, B.A. [London: 
Sweet & Maxwell, Ltd. 1954. clvi and 1019 pp. £4 15s.] 


Tus is the third standard work on the law of torts to appear in the last two 
years under new editorship. Whereas the late Professor Potter was general 
editor of the last edition (though others contributed particular chapters), a 


team of four editors is each responsible for his own part of the new edition. | 


Clerk and Lindsell has always been an outstanding practitioners book, in 
that it has not been content merely to collect a string of cases, but has almed 
at a synthesis of them. In this regard, it was a sound decision to retain 
almost intact the introductory chapter on the general principles of tort which 
Professor Potter wrote in the last edition. His Honour Judge Charlesworth’s 
Chapter on Negligence is an excellent example of the positive and construc- 
tive approach of this work. He has not attempted to explain all the various 
ways in which judges handle cases of negligence. Instead, he has plumped 
for the view of Denning LJ. in King v. Philips, viz, once a duty of care 
owed to somebody has been broken, the plaintiff succeeds unless his damage is 
too remote—duty is general, and is not owed merely to those in some 
“tmaginary danger area.” And the writer does not shirk the consequences of 
his view: he states (at p. 849) that “in so far as Bowrkill v. Young (a Scots 
appeal) decided that Young owed no duty of care to the fishwife it was wrongly 
- decided according to English lew,” and (at p. 850) that Owens v. Liverpool 
Oorporation “was not, and could not be, overruled by Bowrhit v. Young.” 
Whether or not one agrees with these conclusions, one cannot help but admire 
the fresh and forthright style. In this section, and in the admirable discus- 
sion of contributory negligence, there is a proper emphasis on recent decisions 
and the judicial trends which they reveal. 

Another outstanding contribution is Mr. Armitage’s chapter on Defama- 
tion. There might, however, have been rather more examination of the 
difficulties raised by the Defamation Act, 1952, in the style of his discussion of 
the effect of that Act on Alewander v. Jenkins; and the treatment of remote- 
ness in defamation might also have been expanded. His chapter on injurious 
falsehood is of equal merit: someone, however, who is unfamiliar with Ajelo 
v. Worsley may not realise, when he reads (at p. 848) that “the defendant 

. falsely advertised (etc.) .. .” that the defendant was held not to have 
been guilty of fraudulent conduct Mr. Blanco White has written a lucid 
account of copyright, patents and trade marks. Sometimes, however, he 
regards cases from other spheres (¢.g., trade marks legislation) as authorities 
on passing-off, and fails to mention that they deal with a different subject- 
matter, ¢.g., Gramophone Co.'s AppHoution (at p. 994). 

Candour compels one to state that many other chapters fall well below 
this high level. Thus, the section on -Interference With Contract compares un- 
favourably with corresponding chapters in Winfield and Salmond. ,The expo- 
sition of Death presents a sharp contrast. Mr. Armitage, in his well-written 
section on Survival of Causes of Action (which, curiously enough, is to be 
found in a chapter entitled Trespass to the Person, and is separated by same 
two hundred pages from the Fatal Accidents Acts, which are in a chapter 
headed “ Parties ”), has corrected most of the errors—on Benham v. Gambling, 
Feay v. Barnwell and the: rest of the cases—which marred the last edition 
On the other hand, Mr. Ellenbogen’s treatment of the Fatal Accidents Acts is 
‘meagre—the important practical problems raised by such recent cases as 
Bishop v. Cunard White Star and Bowskll v. Darson have been entirely 
neglected. It is perhaps worth noting that whereas three-fifths of Winfleld’s 
sections on Death deal with the Fatal Accidents Acts, the proportion in Clerk 
and Lindsell is less than one third. 

Nor does the attempt to subsume the rules of negligence in relation to 
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“dangerous” chattels and the rule in Rylands v. Fletoher under a common 
heading of “Dangerous Property and Things” seem satisfactory. We are 
told, for example, that Donaldson v. MoNiven decided that an air rifle is 
not a “thing ” to which the rule in Rylands v. Filetoher applies (at p. 618). 
Nor is it easy to reconcile the following statement with the decided cases: 
“Tf the dangerous thing escapes, it is no defence to say thet it is a natural 
or ordinary use of the land to have such a thing upon it” (at p. 619). 
The statement (at pp. 19 and 621) that damages for -personal injuries are 
recoverable in private nuisance should have been. backed by the authority 
on which the editors rely. Although it is true that an action other than 
that derived from public nuisance lies when a right of access is interfered 
with, the cases establishing that proposition do not, as is stated at p. 591, 
decide that the tort thus committed is private nulsance. One would have 
preferred some authority for the proposition (p. 561) that an individual who 
suffers particular loss as a result of a “statutory nuisance” under the 
Public Health Act, 1986, has a cause of action in tort. At p. 570 it is stated 
that “there is no liability when the nuisance is caused by : .. an occurrence 
which could not be prevented by the exercise of care .. .”, but five pages 
later we read: “once the wrongful act of nuisance is proved, it is no 
defence to prove that it was impossible to prevent it by the exercise of care.” 

The treatment of remoteness of damage is inadequate. Developments since 
the last edition are not given due consideratlon—espectally, the inter-relation 
of problems of causation tn contributory negligence and remoteness of damage 
is ignored. Cases such as Jones v. Licor, Stapley v. Gypsum Mines, Cork v. 
Kirby MaolLean, Sigurdson v. British Cokwnbia Ry. are omitted: to omit 
these so as to give pride of place in this section on remoteness to Neville v. 
London Kæpress seems strange indeed. In view of the quotation on Bowrhill 
v. Young, above, it is surprising to read at p. 178 that, even though the 
plaintiff suffers damage as the result of the defendant’s careless act, he will 
fail unless a duty is owed to Atm. 

Other points may be mentioned at random. There is an unfortunate omis- 
sion from section 40 of the Civil Aviation Act, 1949, of the exception in 
favour of Her Majesty’s aircraft (at p. 518); in view of section 2 of the 
Crown Proceedings Act, 1947, it is misleading to state that “prima facte a 
constable is the servant of the Crown” (at p. 271); your reviewer disagrees 
with the interpretation of Whiteley v. Hilt (at p. 452) and of Skikton v. 
Epsom UD.O, (at p. 601). The following statements are questionable: “the 
action of trespass does not lie for injuries received on the highway” (p. 869); 
“the degree of care to be taken does not depend on the physical or mental 
characteristics of the person who owes the duty of care, who is supposed to 
be normal in these respects” (p. 858) (is this really so in the case of, say, 
infants and blind persons?); “unless damage is suffered as a result of the 
breach of statutory duty no action will lie” (p. 1015); no action lies in cattle 
trespass for injury to chattels (pp. 655-6). Cases omitted from both the last 
and this edition include Howard v. Harris, Hemi v. Bonvoin, Parry v. Aw- 
mirum Corporation, Vicars v. Wilcow. New cases which deserve inclusion are 
Pearson v. Rose $ Young, Martin v. L.O.C. (1947), Jerome v. Bentley, Cohen v. 
National Provincial Bank, Blankley v. Godley, Grinsisad v. Hadril, Watts 
v. Enfold Roling Mills, Smith v. Bavsystock, Pike v. Waldrwm, Short v. 
Henderson, Stevenson ¥. MacDonald, Navarro v. Moregrand. Section 8 of 
the Visiting Forces Act, 1952, should also have been dealt with. 

Taking the book as a‘whole, there is that same high general level of 
accuracy (the revision of the first sentence on tmplied consent at p. 264 is an 
excellent example of the care taken), full and reliable citation of authoritles, 
and extremely good index which those familiar with it have come to take for 
granted. The work has been much improved by the sub-division into num- 
bered paragrapbs. On some topics, such as public officers and distress, it 


, provides material not to be found in other works on tort The next edition 
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would perhaps benefit from a reversion to the previous practice of having one 
senior editor in the saddle—for instance, there is no clear policy in citation of 
periodicals and Commonwealth and American cases, and inconsistencies in the 
views of the several editors have not been tidied up. 

The final conclusion must be that the new Clerk & Lindsell is very good 
value at £4 15a. 


Harary Sreert. 


p 


CRIMINAL Law: THE GENERAL Part. By Guanvinue L. Witte. 
[Stevens & Sons, Ltd. xliv and 786 pp. £8 8s.] 


Wuem this reviewer was at Oxford many years ago, imbibing his first draft 
of the common law, it used to be sald that “an ounce of judicial decision is 
heavier than a pound of academic theory.” The lesson so firmly taught is 
vital and salutary; it is true and yet, reading through Professor Glanville 
Willlams’ Criminal Law: The General Part, one is reminded that it ig not 
the whole truth. Sooner or later in any one field, the vast mass of Judicial 
decisions is no longer to be measured in ounces; it hangs round the lawyers’ 
necks with the weight of tons. Students are confused; practitioners uncertain 
In thelr advice to clients. A judge who decides an individual case does not, 
as Professor Glanville Williams says in a specific context, feel called upon 
necessarily to resolve the muddle of established but irreconcilable decisions and 
dicta. But even for the courts every attempt to cut a path through this jungle, 
wholly unsupported by guiding principle, involves the risk of adding further 
complications to a position already sufficiently obscure. Or, at the other 
end of the scale, faced with a question on which there is none or only the 
flimsiest authority, in the lacunae of the law, all concerned cannot but be 
grateful even for half an ounce of universally agreed theory, for something 
to hold on to. 

It is the avowed purpose of Professor Glanville Williams’ magisterial 
treatise “ to search out the general principles of criminal law (that is to say 
those principles that apply to more than one crime) . . . which are conveniently 
described on the Continent as ‘the general part’ of the law.” ‘Lie work 
thus raises the question whether, despite the well-known reluctance of English 
lawyers of earlier generations to embark upon any discussion of abstract 
theory, the criminal law of this country can be considered to be based on a 
set of reasonably coherent principles at all, and in how far it is now capable 
of being presented in the form of statements of such accepted and valid 
_ principles. 

To suggest that the careful reader may not arrive at a wholly affirmative 
answer to, this question is not in any way to derogate from the outstanding 
value of this highly significant and important contribution to English legal 
literature. On the contrary it can almost be said that Professor Glanville 
Williams, by gathering together and discussing at length some two thousand 
cases in order to discover with some scientific exactitude what general con- 
siderations underly our criminal law, has broken new ground which is 
sure to yield a fertile harvest. True, each one of the individual fields: the 
objective and the subjectlve (mental) elements which must be present to 
constitute a punishable criminal offence, !nchoate offences, participation In 
crime, corporate responsibility as well as the various grounds which may 
negative criminal responsibilities or justify an act otherwise criminal—all 
these have been gone over before in numerous separate studies and in intro- 
ductions to textbooks. But this careful overall survey of the present position, 
based as it is on minute and acute analysis of each individual problem and 
set in the context of modern.penological and psychiatric thought, offers not 
merely a much fuller exposition than has yet been assembled in any single 
volume in this country (the situation in the U.S. is more favourable) before. 
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It draws the subject together and treats it, almost for the first time, as it 
- deserves and requires to be treated: as one of the greatest and most urgent 
practical significance in its own right, not as an introduction, or an appendix, 
to the discussion of specific crimes, but as one which, at every point, is 
essential and indispensable to a proper understanding and adequate applice- 
tion of the law of crime. 

In all codified systems the exposition of the various offences implies certain 
general exceptions, qualifications and defences not expreasly enumerated and 
repeated for each individual crime and these are placed together in the 
General Part. It is plain that in drafting a statute it is impossible to state 
expressly all the exceptions that may be intended and even the definition of 
any given crime at common law must be read subject to such overriding 
qualifications. In English law the question is to discover exactly what these 
exceptions and qualifications are. The whole conception of a general part to 
our criminal law being fairly new (and not, as on the Continent, well estab- 
lished and defined), it mugt be to some extent an individual matter what Is to 
be included and what is best left out. Professor Glanville Williams in his 
Criminal Law: The General Part gives no overall plan of how he intends to 
lay out his exposition and it is accordingly not always easy to gather why any 
particular chapter should follow another. Nor is it immediately obvious how 
for instance the subject of “ superior orders” (which is not to be found in the 
Index at all) should be treated under “Ignorance of Law” (pp. 889 et seq.), 
though a case can no doubt be made for this arrangement. .Certain topics one 
might look for in a discussion of the “ general part” of the criminal law are 
not to be found here: thus the only reference to time limit on prosecutions 
which I have been able to discover is one which says that accessories are 
entitled to the benefit of any time Umit established by statute for the crime 
committed by the principal; there appears to be no mention whatever of the 
fact that an act in every other respect punishable may go free because of 
territorial restrictions limiting the jurisdiction of the courts. Detalls of 
consent and provocation, we are told, “are best considered in connection with 
particular crimes” (p. 609). 

If statements of accepted and valid general principle In English criminal 
law are to be formulated and presented, they must be gathered from the 
decisions of the courts alone, decisions which were primarily, or even exclu- 
sively, concerned to do Justice in the individual case, not to establish a coherent 
theory. “The desire of the Judges to punish scoundrels who do not fall 
fairly within the net of the criminal law has always been a source of trouble 
in after years,” Professor Glanville Williams rightly says in connection with 
Prince, and there are indeed numerous cases, of which Dudley is perhaps the 
most notorious, where emotional disgust or merely the extreme desirability of a 
conviction in particular circumstances have tended to produce a crop of 
unfortunate dicta and even to make bad law. But even what appears on good- 
grounds to be bad law is law for the time being, and it is only on the 
assumption that the trenchant and convincing criticism which he directs 
against certain decisions of general principle has actually annihilated certain 
standing authorities which enables the author to assert, for instance, “ some- 
what confidently that the defence [of neceasity] is recognised in English 
law.” He may be right and it is devoutly to be wished that he is, but there 
is little authority for this view and most of the leading textbooks and 
practitioners’ handbooks take a rather different line. The proposition that 
the accused should be acquitted because he has chosen what he considered the 
lesser of two evils in committing a crime is one which few defence counsel, if 
any, seem to have been bold enough as yet to argue. It seems more safe 
to say that, while no plea of necessity has succeeded in English courts since 
Dudley, in practice in certain cases prosecution is never brought. 

The problem is not restricted to common law defences. Even where the 
legislator has intervened in the criminal law judges have, in the absence of a 
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“ general part,” failed to adhere to any one principle of interpretation. “It 
is hard to resist the impression,” the author writes in connection with decisions 
based on absolute or, as he would prefer it, strict responsibility “that 
many decisions depend simply upon idlosyncrasy. The various precedents can- 
not be reconciled by comparing the words of the statutes on which they were 
decided, because sometimes they go different ways on similar wording by 
reason of an assumed difference of social policy underlying the statute... . 
The outcome of all this is uncertainty and complexity.” , 

It is the outstanding value of a work of this kind, and of this work in 
particular, that, by a full discussion of the general consideration which can _ 
be deduced from individual cases, it will in turn. help to establish a body of 
varied general principles which must guide all decisions. 

Although this is the work of a distinguished academic lawyer on a subject 
which still tends to be considered an “academic” one, what strikes one again 
and again in this book ts the significance of what Professor Glanville Williams 
has to say to the application of the law in the practice of the courts. Thus, 
to give an instance, the author states rightly in his detailed discussion of the 
ubiquitous public welfare offences that: “there does not seem to be any 
instance of strict responsibility at common law, nor does there seem to be 
any statute that creates it in so many words.” After a severe weighing up 
of the arguments for and against penalising conduct. without reference 
to the mental state of the accused he proceeds to a careful discussion of -the 
various crimes to which liability without fault has been attached. This 
examination enables him.to suggest with some force of conviction that “it is 
not at all certain that this [development] is to be put wholly at the door 
of the legislator, for in none of the statutes was strict responsibility expressed 
ahd in some it was not even fairly implied.” Again, in the chapter on children 
and young persons, discussion of mental factors and problems in juvenile 
delinquency enables him not merely to show up the irrational nature of the 
law which saddles with criminal responsibility children of the absurdly low age 
of eight, but to point out also that this lamentable approach ts by no means 
a theoretical blemish only; in fact it comes as a shock to learn that “at 
present more than one in every hundred boys under the age of 14 is found 
guilty of an indictable offence.” All these matters very properly belong, no 
less than questions concerning say knowledge and intent, to the general part 
of the-criminal law such as it is envisaged and treated here by the author, 
to a searching out of the underlying policy and principles. 

In a review of the leading practiHoners’ handbook on criminal matters, 
Professor Glanville Williams suggested in these pages some years ago with 
considerable justification that “if there is any obscurity in the present law, 
it may safely be assumed that Archbold will not lighten it” It might be said, 
not unkindly that, wherever there is any obscurity in the law, and wherever 
the law is apparently in an unsatisfactory state, Professor Glanville Williams 
regards it as something of a personal challenge to employ his wide knowledge 
and powerful {intelligence to iron it out forthwith. The result is often 
brilliant anticipation (whet is said, e.g., in the arguments against Manley 
has since been confirmed almost word for word by the Court of Criminal 
Appeal in Newland, decided after the MS. was completed); it is always 
stimulating. The only reservation which must be made is that this treatise 
does not—or not yet—invarlably represent what would on the Continent be 
known as generally accepted “dominant opinion.” 

It is an important merit of this work that, dealing with general principles 
. for which sometimes there is not yet even any accepted nomenclature, it has 
on the whole handled the complex question of terminology with clarity and 
success. Perhaps it 1s too much to hope that, in the attempt to bring the 
‘criminal Jaw to the touchstone of modern psychology, such terms as “ super- 
ego” might be avoided in a legal textbook; even the printer’s devil, it will 
be found, has risen in horror against “affectual malnutrition” (p. 688), and 
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it is only by a sleight of hand that an Agent Provocateur can be turned into 
a “provocative agent” (p. 620). 

In the preface to his book, Professor Glanville Williams expresses the 
hope that he will be able to follow it with a companion volume on specific 
crimes. But as an exposition and discussion of general considerations and 
principles underlying the treatment of all or most crimes in our courts his 
Oriminal Law: The General Part, to which he brings all his sharp analytical 
acumen, is bound to hold a paramount place in legal literature in its own 
right. There is hardly a_book of which ft can be said with more justification 
that it is “complete in itself” than of this volume, every page of which can 
help to throw a and clearer understanding on vexed details of individual 
crimes, H. A. Hanae ear, 


ARCHBOLD’S CRIMINAL Prxapixa, EVIDENCE AND Practice. Thirty- 
third Edition. By T. R. Frrzwaitrs BUTLER and Marston 
GARSIA. London: Sweet & Maxwell, Ltd. 1954. cxciv and 
1691 pp. (with index), including Cumulative Supplement to 
the end of 1954. £4 10s.] 


AnranBor is not a work designed for use by those who desire to learn the 
criminal law or read about the theory of criminal jurisprudence; rather it is 
meant for quick reference or consultation in court by the practitioner, as the 
editors remark in the Preface to this, the thirty-third edition. It is a ready- 
teference book which can be resorted to with confidence and without too 
much difficulty and loss of time, and is intended to contain a clear statement 
of the rules, doctrines and principles of the subject, together with abundant 
authority Jn support. In a book of this sort, clarity and wealth of detail are 
more precious qualities than great learning and critical analysis. It is by 
these standards that the work must be Judged, and there can be no doubt that 
it represents a very remarkable achievement in the way of compression and 
distillation of the rules governing criminal pleading, evidence and practice. 
Nevertheless, even judged by reference to the needs it is designed to meet, 
it is submitted that the present edition leaves much to be desired. 

The learned editors inform us that an-endeavour has been made to rewrite 
certain parts of the text where they considered that insuficient weight had 
been given to the trend of modern decisions, and they instance the chapter 
on homicide. Here there are welcome signs of a desire to render Archbold 
more useful, ¢.g. on such topics as constructive murder where the scope of 
the doctrine has been defined in the terms adopted in Stephen’s Digest. But 
this is not enough: there are still far too many blemishes in this chapter to 
satisfy the critical reader. Why, for example, should it be said that it is 
manslaughter to commit certain Kinds of unlawful acts which accidentally 
cause the death of another (pp. 928-4) when at page 946 it is asserted that 
the doctrine of constructive manslaughter has been abolished by virtue of 
Andrews v. DPP. [1987] A.C. 376? 
` We are also told that there has been some rewriting in the chapters on 
False Pretences and Unnatural Offences, where it seemed that “ the ingredients 
or some of the aspects” of the crimes “ might be dealt with in a more lucid 
or logical manner than hitherto.” This is very commendable, and the only 
regret is thet more extensive rewriting could not have been undertaken. In 
addition there are some improvements in the lay-out of the text, such as the 
introduction of numbered paragraphs and a greater number of thick type 
headings for easy reference. The result is that Archbold is now a more useful 
working instrument than ever before. 

~ However, it is still a regrettable feature of the book, as was pointed out ` 
in Professor Glanville Williams’ review of the previous edition, 14 M.L.R 
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288 (April, 1951), that doubtful statements of principle are frequently repro- 
duced without comment, and doubtful decisions are quoted as if they were 
unguestioned authorities. It seems to this reviewer that this practice must 
rest on the debatable assumption that those who are likely to use the book 
cat be relied upon to realise its limitations and that they will review the 
rules of law critically without any prompting from the learned editors. One 
would feel happier if only there could be inserted more often the cautionary 
phrase sed quaere. ; i 

For example, Wakers v. Lent (1951) 85 Cr.App R. 94 is quoted twice in 
the text, each time with reference to a different report, as authority for holding 
that where a child under eight has unlawfully acquired property which he 
hands to his parents, the parents cannot be guilty of receiving, as the property 
bas not been stolen (p. 14 and p. 788). There can be no objection to this 
statement, though one may be permitted to speculate whether the decision in 
R. v. Bourne (1952) 86 Cr.App.R. 125 has not altered the position. What 
is surprising, however, is to see twice repeated the obiter dicta of Lord 
Goddard C.J. to the effect that the parents in Wakers v. Lunt might have 
been guilty of larceny as a bailee or larceny by finding; this is reproduced 
without any qualification or hesitation whatever. So also the handling of the - 
Bourne case mentioned above is without comment or any reference to places 
where comment may be found. Again, Gott v. Measures [1948] 1 K.B. 284 is 
accepted without‘question. Occasionally the text exceeds our expectations, as 
where it recognises the doubtful basis of the decision in R. v. Jones (1948) 
88 Cr.App.R. 11, being inspired by Mr. Turners comments in the new 
Russell (p. 545), or where it espouses that learned scholar’s test of, the actus 
reus of attempts, despite the fact that it has not been expressly formulated in 
any judgment (p. 1480). As Professor Glanville Willems has observed, 
acceptance in Archbold is half-way towards official adoption (Criminal Lam: 
The General Part, p. 488). : 

One or two small points may be noted in conclusion: No authority is given 
at pp. 186-7 for the change in the form of oath sworn by the Jury; the 
authority is, of course, the Lord Chief Justice’s Memorandum of November, 
1948, for which see Tudor Rees & Graham, The Orwninal Justice Aot, 1948. 
The mistake in the spelling of Weiow (p. 1886) is repeated from the previous 
edition For the correct spelling, verified from the transcript, see Edwards, 
“Mens Rea and Bigamy,” Ourren; Legal Problems 1949. The discussion 
of duress and FR. v. Steane [1947] K.B 997 is too brief to be of much 
assistance (p. 22). : 

J. E. Hart Wriixiames. 


BANKRUPTCY IN PRIVATE INTERNATIONAL Law. By L. J. BLom- 
Coopre. London. 1954. [Printed by The Eastern Press, Ltd. 
xii and 159 pp. No price quoted. ] 


Tous book represents the fruits of the author's studies for his Doctorate in 
Law at the University of Amsterdam. No reviewer can do other than admire 
his courage in tackling a subject which is, though full of the law’s “nice 
sharp quillets,” somewhat dry. The author is to be congratulated, too, on his 
wide reading—as evidenced by the very ample bibliography—which hes 
enabled him to make a valuable contribution towards a clearer understanding 
of a topic of private international law to which comparatively little attention 
has been paid by English writers. aN 

About a fifth of the book ts devoted to an introductory section on the 
law of bankruptcy, the outstanding part of which 1s the Survey of Foreign 
Systems. In this Mr. Blom-Cooper treats of the insolvency laws of his 
Dutch hosts (one might have hoped for a little more than three pages on 
this), of the U.S.A. France and Belgium. The statement on page 38 that 
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“Rules of French law on this subject ere ‘purely jurisprudental,’ te, based 
on decided cases” and that on page 87 that the Belgian bankruptcy law 
“resembles strongly that of the French Civil Code” seem incompatible, since 
much of the French law is contained in the Code de Commerce and Ivis.! 
Mention might have been made also of the French system of judictal liquida- 
tion,? and a bolder and more critical summary of the four systems would have 
made a better conclusion to the first section. i 

The second section of the book is concerned entirely with the English 
confiictual problems in bankruptcy—Jurisdiction,- concurrent bankruptcies, 
foreign adjudications, their effect on English adjudications, administration in 
bankruptcy, and, finally, insolvent estates of deceased persons. One feels at 
times that too much of the private law aspects of the Act has been brushed 
aside—we are not reminded, for instance, that a debt of £50 or more, existing 
before the act of bankruptcy, is an essential for a creditors petton. The 
statement on page 47, that “English law hes made the clear distinction 
between national and allen” as regards bankruptcy Jurisdiction, flies in the 
face of ss. 4 (1) (d) and 1 (2) of the Act, for the latter subsection defines “a 
debtor” as including, unless the context otherwise implies, “any person, 
whether a British subject or not” It is felt that Re A Debtor (No. 860 of 
1951) [1952] 1 All E.R. 519, merited more lengthy consideration and deserved 
a fuller comparison with Theophile v. Sol.-Gen. [1950] A.C. 186, a case which 
the author discusses admirably. On page 56 there is an unfortunate reference 
to the Bankruptcy Rules, 1915, r. 158. These, of course, were replaced in 
1952 by a new set of rules, so that reference should have been made to 
r. 86. In this connection, the statement that the registrar's discretion to 
allow service out of the jurisdiction “is unfettered,” seems questionable, for 
even the High Court judge dealing with an applicaHon under R.S.C., Ord. 11 
is bound by Ths Hagen [1908] P. 189. Reference to the recent cases of 
Hopkins v. Hopkins [1950] 2 All E.R. 1085, and to Re Adoption Order No. 
52/1951 [1951] 2 All E.R. 981, might have been made in the discussion of 
“residence.” Reference to section 8 of the Act and to the possibility of 
making a foreign infant bankrupt in England might also have been made. ` 

The chapter on concurrent bankruptcies is the highlight of the thesis. The 
author is here at his most luctd, and the style and punctuation, which ts not 
always of the highest standard in other parts of the book, is quite impeccable. 
It is, perhaps, not quite clear why Re Kooperman [1928] W.N. 101 should be 
called an “exception to the lez sftws rule” in the chapter on foreign adjudica- 
tions. It is a pity that no opportunity was taken to speculate on the possible 
impact of Benda v. MoWhirter [1952] 1 AN E.R. 1807, on this case. The 
treatment of Gibbs v. Société Industrielle [1890] 25 Q B.D. 899 is good, as 
also is the preceding discussion on relation back, though the brief excursus 
into the tort of libel] leaves us with the impression that the decisions of Bata 
v. Bata [1949] W.N. 866, Kroch v. Rossel ¢ Co. [1987] 1 All E.R. T25, and 
Sralatnay-Stacho v. Fink [1947] K.B. 1, together with Professor Yntema’s 
views on the loows delicti,? have escaped the author’s attention. The chapter 
on effects of an English bankruptcy is also pralseworthy, though one would 
have preferred a less succinct list of property which does not pass to the 
trustee. A brief excursion into the reputed ownership clause would have 
‘Improved the chapter. 

In the first section, the author has done no more than set out factually. the 
main content of the four foreign systems with but little attempt at comparing 
them efther with each other or, what is more important, with our own 
system. It would have been an improvement had he approached this part 
of the work so as, in the words of Professor Hamson, “to enable us, so far 


1 Bee, 6g, Introduction to French Law, by Amos & Walton, pp. 961-863. 
3 Tbid., p.-864. 
2 15 Can.B.B. 115; 4 I.L Q. pp. 7-10. 
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as may be possible, intelligently to observe the main features of our own 
system of law as a functioning social institution.” * 
The book is well set up, though unfortunately there is no index to the text 
One thing, however, is clear. No one hereafter researching into this topic 
can say he has properly done his work if he has failed to consult and rely 
on this book or on its reproduction in the current numeri of the Imer-- 
national and Comparative Law Quarterly. 
P. R. H. Wrens. 


PRIDEAUIX’8S PRECEDENTS IN ConveYaÊncine. Vol. 8. Twenty-fourth 
Edition. By the late J. BROOK RICHARDSON, m.a., Barrister- 
at-Law. [London: Stevens & Sons, Ltd. and The Solicitors’ 
Law Stationery Society, Ltd. cxi and 1090 pp. (including 
Index, 120 pp.) £4 5s.] 


Tox was when it could be sald that Prideaux was the set of Conveyancing 
Precedents which wag almost exclusively used by Solicitors, while that by 
Key and Elphinstone was similarly a special province of Conveyancing Counsel. 
Neither proposition holds good today for many in each branch of the pro- 
fession are quite accustomed to use both, and since the day when each held 
sway in its own particular favoured sphere other Richmonds have appeared 
in the field. However, since the twenty-second edition of Prideaux, which 
synchronised with the coming into effect of the property legislation of 1925, 
under the editorship in chief of the late Sir Benjamin Cherry, who was s0 
closely associated with the framing of that legislation and had been the Editor 
of two previous editions, Prideaux took on e new lease of life, the Dissertations, 
always an especial feature of the work, taking on something in the nature of 
quasi-authority, pace the observation in Re Ryder and Steadman’s Oontract 
[1927] 2 Ch: 62 at p. 84 respecting the weight to be attached to the expression - 


in a textbook by a well-known conveyancer. Volume 8 has always had the - 


widest scope, including in its range Settlements, Trusts, Wills, Assents, 
Charities and a Miscellaneous section. The very comprehensiveness of the 
third volume brings out to the full the practical utility of the Dissertations 
above referred to. In view of the encyclopaedic compendia of the Law now 
available and the textbooks devoted to specific subjects, it is thought by some 
that the Dissertations, with their summary statements of the law and practice, 
have hed their day and the subjects devoted to them should yield to the 
inclusion of more Precedents with their relevant annotations. It must be borne 
in mind, however, that to many practitioners a convenient and relatively port- 
able volume containing both the law and its application in practice, the former 
in epitome and the latter in extenso, is an advantage in utility, and while the 
Dissertations cannot be exhaustive, they serve as reminders of salient prin- 
ciples and their relation to practice and also as pointers to the sources for 
further information. It is hoped that supplements dealing with subsequent 
developments in the law will be periodically issued until a new edition may be 
called for, especially in the section devoted to Settlements, Trusts and Wills 
having especial regard to the fluctuating nature of revenue legislation. 

The section relating to Charities, although of no great length (it runs to 
a little over 40 pages), is the most comprehensive in the volumes of Precedents, 
other than those in the encyclopaedic compendia, and the preliminary Disser- 
tation affords an admirable view of this most complicated branch of the 
law and conveyancing practice. The various sections relating to Trusts and 
Trust Instruments, including the appointment of New Trustees, seem to be 
very well done and this volume follows its predecessors in the set of this 


4 In a broadcast talk on the Third a nae in February, 1952, reprinted_in 
The English Trial and Comparatie Law, p. 10. 
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edition in affording a number of Common and not always so common Forms 
which can be utilised with and independently of the Precedents. The annota- 
tions which are very full do not extend beyond 1952 and the practitioner need 
hardly be reminded that this fact must be borne in mind, es conveyancing 
nowadays becomes increasingly affected by legislation which at first sight 
would not suggest any particular relation to the contemplated draft With 
this kept in vlew the present volume should prove a valuable addition to 
the equipment essential in conveyancing practice. The style of the Precedents 
continues the Prideaux tradition, as readapted to requirements of the 1925 _ 
property legislation at the hands of the late Sir Benjamin Cherry and his 
collaborators. This tradition wes the better preserved by reason of the fact 
of the late Sir Benjamin’s editorship of some of the pre-1926 editions pre- 
viously mentioned. If some prefer other styles, as above indicated, they 
have thelr choice, but there could be no doubt, as he who runs may read, 
that the Precedents proceed with a steady gait and an avoidance of verbal 
surplusage, perhaps at times with a phraseological economy which hardly 
seems called for, but that is a not unwelcome change from the prolixity of 
the past. Messrs. Stevens, the publishers, it is good to find, continue the 
practice of giving the dates, the authors and editors of previous editions, 
which is not only an act of due pietas but has an historical interest that in 
the case of a difference of opinion of successive editors may prove of practical 
value. Looking back to the whole work of this edition it stands as a remerk- 
abie tribute to the learning and industry of the editor, the late Mr. J. B. 
Richardson, who edited this monumental production single-handed, a remark- 
able achievement which had not been accomplished since the original author’s 
second edition in 1856 and Mr. Whitcombe’s edition (the seventeenth in 1899). 
As Mr. Richardson regrettably passed away when engeged in the final revision 
of the volume, it was finally prepared for the press by Mr. H. D. C Webb, 
Barrister-at-Law, who in the preface expresses his thanks to Mr. A. Johnstone 
and Mr. I. Goldsmith, Bh a Daw for their calleboration. 


Brera B. Brxas. 


~ 


Toe TAXATION oF GIFTS AND SETTLEMENTS, INCLUDING PENSION 
Provisions, by Stamp Duty, Estate Duty, Income Tax and 
Surtax. Second Edition. By G. S. A. WHEATCROFT, M.A. 
oxon)., a Master of the Supreme Court (Chancery Division). 
Mendon: Sir Isaac Pitman & Sons, Ltd. 1954. xxix and 
174 pp. with (index) 20 pp. 42s. net. ] 


Tor purpose of this excellent work is to enable the practising solicitor or 
barrister to appreciate, without having to call in the “tax expert,” the 
taxation problems that, all unknowingly to him, can arise in connection with 
gifts, wills, settlements and the administrator of estates or trusts; very often 
quite an ordinary transaction, in no way connected in its origin with taxation, 
may produce dire and unexpected taxation results. 

The work is divided into two parts, in the first of which (Chapters 1-7) 
Mr. Wheatcroft gives a concise, though inevitably superficial, outline of_¢ach 
of the four taxes dealt with, namely Stamp Duty, Estate Duty, Income Tax 
and Surtax; this part is probably of value only to the non-legal professional 
man such as a stockbroker, banker or the like. It is part II (Chapters 8-17) 
which is so valuable, for in them the learned author considers the effect of 
each of the four taxes upon the various types of transaction envisaged with 
special reference to the property settled or given, the persons concerned and, 
perhaps most important, the form in which the transactions are ultimately 
embodied. Mr. Wheatcroft shows how methods devised to mitigate the burden 
of one of these taxes may result in an even greater Increase in another, ¢.9., 
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a reduction in current income and gurtax may be effected at the cost of more 
burdensome duties when death occurs. 

The more outstanding chapters in Part II are: (Chapter 10), “ Shares 
Debentures, etc,” with its special emphasis on “controlled” companies and 
how such control may safely be divested—the Importance of “control” Is 
also shown from the angle of the “approval” of superannuation funds by 
the Revenue. (Chapter 18), “ Donees and Beneficiaries,” with particular stress 
on the effect of “relationship” between donor and beneficiary; Mr. Wheat- 
croft pungently observes that if the donee ts wealthy it is better to make an 
absolute gift of capital than to settle an income on him. (Chapter 14), “ The 
Trustees,” who are considered under four heads (i) their selection, (fi) thelr 
personal liability, (iil) ther residence, and (iv) their remuneration with 
special reference to Dale v. I.R.C. [1954] A.C. 11; in the learned author's 
opinion it is desirable that trustees should be professional or business men 
of standing or trust corporations; and (Chapter 16), “ Pensions, Pension Funds 
and Retirement Benefits,” where, since the “approval” by the Revenue of 
the fund is a condition precedent to taxation gains, the practice of the Depart- 
ment is often more important than the bare wording of the statutes. 

The most valuable chapter in the whole book is, in your reviewer's opinion, 
the last (Chapter 18)—“ Trends of Future Taxation "—for, as Mr. Wheatcroft 
_ so trenchantly comments, the testator or settlor is much more concerned with 
the law of the future than the law of today; the last quarter of a century 
has shown how the taxation effects of a gift or settlement may be drastically 
altered for the worse as a result of legislation or decisions of the appellate 
courts reversing long-standing doctrine. The learned author postulates three 
criterla for forecasting the trend of future legislation, namely, (1) is the mode 
of mitigation generally adopted and does it cause serious loss to the Revenue, 
(li) can the law be altered without serious administrative dificultles, and 
(iif) does the average man or M.P. consider the transaction of little merit? 
Applying these tests to the five commonest types of transaction, Mr. Wheat- 
croft considers that mitigation by means of “deeds of covenant” (save 
perhaps for charities) and by the purchase by a tenant for life of the remain- 
derman’s interest ere likely to be abrogated in the near future; that, if 
administrative difficulties can be overcome, the same result may be expected 
regarding the basis of valuation of gifts (see Sneddon v. Lord Advocate 
[1954] 2 W.L.R. 211) and discretionary trusts; but that the five-year limit 
for gifts inter vivos is likely to remain undisturbed. 

Enough has been seid to show the value of this work not only to the 
practitioner but also to accountants and other professional men who are 
concerned with trusts, etc, and their problems. The book is eminently read- 
able and not over-documented with references to cases; the mere fact that 
a second edition has been called for within a year bespeaks in itself its value 
to all concerned with wills, settlements, trusts and the like. 


A. Fanwsworrs. 


INTERNATIONAL Renations. The World Community in Transition. 
By N. D. Parmer and H. C. Prngxms. [Stevens & Sons, 
Ltd. 1954. pp. 1270. £2 15s. net.] 


As Professor Manning has observed, ea student of international relations is 
“a person who regrets that he does not better understand psychology, 
economics, diplomatic history, law, jurisprudence. sociology, geography, per- 
haps langueges, comparative constitutional organisations, and so on down a 
long list” The present reviewer conceives his main afm for the purposes of 
a review in this journal to be the assessment of how far a student reading 
this book would find his regret at knowing too little of law, and international 
law in particular, diminished in the reading. 


Vou. 18 38 
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Initially one sympathises with the authors in the magnitude and complexity 
of thelr task. To present a lucid, analytical study of interstate relations, 
examining firstly the basic premises of international relations, secondly the 
historical development of those relations between the years 1900-1945, and 
thirdly the post World War II developments in all their complexity is a 
tremendous undertaking. Let it be stated at the outset that the authors have 
discharged their task with an admirable thoroughness and sense of balance, 
without any of the clever cynicism which tends so often to reveal a lack of 
real objectivity The book is never dull, and is, indeed, often almost alarmingly 
(Uustrated with cartoons and diagrams of great simplicity; most important 
of all, perhaps, it is well documented after every chapter so as to afford to 
the student every opportunity for fuller study of specific problems. 

Certain comments may be made without revising this commendation. The 
earlier, rather abstract, chapters on Sovereignty, and the analysis of National 
Power are not very fruitful; one feels the authors are bemused by the “one 
and indivisible’ which lawyers have long ago discarded as inaccurate and 
inept in international relations. Perbaps it is expecting too much in a book 
of this breadth and scope to explain a concept as variable as the jurisdic 
tional powers which alone give it substance. There are some omissions 
which detract from the capacity of the book to impart real understanding. 
The Dangers of Open Diplomacy are partly discussed but without mention 
of the provision for registration of treaties in the Covenant and the Charter 
(pp. 177-9). Propaganda as an instrument of diplomacy is also discussed 
(pp. 185-7) but without in any way being related to principles of non-inter- 
vention. Later, in Chapter 9, the term “collective security ” is used frequently 
and illustrated by the Concert of Europe, the League, and the United Nations, 
but is left undefined either in terms or in essentials until the next chapter. 
The relationship between neutrality and collective-security is dismissed in 
one enigmatic sentence which includes a quotation from Jessup suggesting 
neutrality may become “an antisocial status” (p. 880), and generally Chap- 
ter 9 on International Law has a terseness which is unsatisfactory. In 
another case, where in Chapter 27 the problem of the veto is discussed, no 
mention is made of that abuse of abuses the “double-veto,” and this again 
is detrimental to a complete understanding of the real limitations in Article 27 
of the Charter. The answer may well be, of course, that in a book such as 
this the authors can do no more than indicate the general issues and leave 
the student to seek in the more specialised works the answers to the many 
problems which, to give them their due, the authors often ralse. 

There are, too, a few “judgments” which are questionable; the Kellogg 
Pact is dismissed as of no more than “symbolic importance” (p. 295) on 
the basis that the reservation of self-defence made the obligations meaningless 
(this is one part of the book in which the authors tend to rely too exclusively 
on the opinions of one writer), although the authors clearly know al about 
Nuremberg and Its significance (p. 297). In dealing with the Legislative 
Function one finds the authors saying that States “may ratify (a treaty) and 
then ignore or repudiate it” (p. 401); most international lawyers would require 
a qualification of this word “may.” In denying the existence of an inter- 
national criminal law (p. 407) the authors seem to assume that this is a 
necessary corollary to the absence of an international criminal court; again 
most international lawyers would' require this denial, or at least the reasoning 
behind it, to: be qualified. : 

In the main, however, the criticisms which any one “specialist” may 
meke are of incompleteness, and, whén one bears in mind the immense scope 
of this book, the fault is inevitable; it lies in the nature of the subfect, 
not in its treatment by the authors. The final part of the book is especially 
commendable for there one sees a genuine attempt to sketch the whole field 
of development , since 1945. The United Nations, European Unity, Kores, 
the Acheson Plan, Absence and Abstention, Representation, in fect many 
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of the problems of immediate interest to the lawyer are set against a back- 
ground which is political, economic and social as well as legal in its 
implications. The value of the book must vary with the purpose for which 
any particular reeder reguires it; yet it is difficult to envisage the reader 
who can fall to derive some benefit from this extremely comprehensive and 
objective study 

D. W. Bower. 


DxerPRIVED CHILDREN: The Mersham Experiment: A Social and 
Clinical Study. By Humupa LEWIS, M.D., M.R.C.P., with a 
foreword by Sir AgtTHur Erus and Dr. C. P. BLACKER. 

ndon: Published for the Nuffleld Foundation by Geoffrey 
berlege, Oxford University Press. 1954. xvii and 
168 pp. 9s. 6d. net. | 


Turis is the kind of study important to those interested not only in what 
the law says, but also in what it means in human terms. The description 
and anelyais of the circumstances of 500 children received into the Mersham 
reception centre during the difficult years of 1947—50 is of particular value 
now that, under the Children Act, 1948, all county authorities must provide 
such reception centres. Dr. Lewis, the centre’s psychiatrist, includes also 
the results of an inquiry into what had happened to 240 of the nner 
between two and three and a half years after they had left Mersham. 

These 500 children presented difficult problems. Fit person orders bad 
been made for 200 of them before they reached Mersham, and were made 
subsequently for another 75 on the centre’s recommendation. Recommenda- 
tions for similar orders for another ten children were not complied with; 
more information about this would have been welcome. Those rejects of law 
and society, the illegitimate, accounted for 116 (28 per cent.) of the children. 
(This compares with a birthrate for illegitimate children varying between a 
normal of about 4 per cent. and a peak of 9 per cent in 1945.) Eighteen 
of them had been adopted, sixteen into unsatisfactory homes, where two 
had been cruelly treated. (Unfortunately we are not told bow many of 
these were legal adoptions, although presumably at least the one child placed 
by a registered adoption society was the subject of an adoption order.) 
Two hundred and fifty of the children had previously been in public care. 

The inadequacies of present arrangements for such children are not 
expressly adverted to, but some of them emerge clearly. Maladjusted 
children cannot be placed in suitable homes, as not enough of these are 
available. There is an acute shortage of foster homes, but this will surprise 
ho one who has considered the agreement foster-parents are called upon 
to sign before receiving children. 

The book contains seventy-one statistical tables adalin various aspects 
of the problems involved, and these are clothed with life in the case- 
summaries of twenty-four children, which appear in an appendix. There 
ls perhaps a alight tendency to retail statistics for their own sake. Does 
the number of children more than 2lb. below or above average weight at 
reception (p. 86) mean anything, for example? But Dr. Lewis shows a 
healthy distrust of striking generalisations. Nevertheless, some emerge that 
may be useful if carefully handled. (The sample waa, after all, small and 
localised, the Hmes unusual.) In particular there is no evidence to show 
that separation from the mother, unless it had occurred before ‘the child 
was two years old, and had been lasting, had any particular effect on the 
a mental state, although the follow-up inquiry showed a rather stronger 

between separation and abnormality. On the other hand, lack of 
affection by ether parent, and particularly the mother, tended to produce 
unsocialised aggressive behaviour in the thildy!:so’ did -a prolonged period 
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in public care. A mentally unstable mother, or excessive discipline, both 
tended to produce neurosis in the child. Socialised delinquency, appeared 
to be associated with neglect and bad company, but not with lack of parental 
discipline. (Will the “spare the rod” school, which includes some of Her 
Majesty’s judges, please note?) The follow-up inquiry revealed that more 
than three-quarters of the children originally referred to the centre for stealing 
had ceased to do so, and that in general neurotic symptoms peralsted to a 
greater extent than delinquent behaviour. 

Although the author is careful to guard against over optimism, her 
conclusions that both the centre and the study were worth while seems 
amply justfied. 

O. M. Sromn. 


In Memory or Leonard Nrrsow. Edited by Minna SrecerT and 
Wow Exsceuen. [Publisher: ‘* Öffentliches Leben,” Frank- 
furt am Main, Göttingen. 1958. 806 pp. Dm. 14,70.] 


Proriz of various callings in different countries, united by a common 
acquaintance with Leonard Nelson, bear witness in this remarkable book 
to the fruitfulness of his idealistic thought Leonard Nelson, a German 
philosopher, and one of the pioneers in the German youth movement (Frel- 
deutsche Jugend), died more than twenty-five years ago at Gottingen, when 
barely forty-five years old. He was an important personality and philo- 
sopher, whose works have neither yet received the recognition they merit, 
nor even been adequately understood.! The political development after his 
death bas proved how much posterity has been the loser by this neglect. 
Nelson surpassed his contemporaries by reason of his undogmatlc and 
ethically based exposition of universal and essential values, as well as by 
his practical life, which was characterised by integrity and the courage to 
risk everything for the sake of truth To take the practical consequences of 
his ideas was his main aim 

Nelson's Jurisprudence without Justice (Rechtswissenschaft ohne Recht, 
Ist edition 1917, 2nd edition 1949, by Curt Staff), is an attack of inexorable 
vehemence and weight on the jurisprudence of theoretical nihilism, which 
led inevitably to practica] nihilism in the life of nations. “This lawyers 
trick,” he calls it, “which has caused jurisprudence to be increasingly 
degraded into the servant of politics, and the latest fruits of which we 
are reaping in this war.” He was searching for a law, objective and 
independent of any human acknowledgment, which owes its binding force 
neither to ea regard for social or political expediency, nor to the respect 
due to historical tradition. In his great works: Kritik der praktischen 
Vernunft (1919) and System der, philosophischen Ethik und Padagogik 
(edited in 1981 by Grete Hermann and Minna Specht out of his literary 
bequest), he works out his theory of a law based on ethics, which is dis 
coverable not by experience but by reason. Developing further the ideas 
of Immanuel Kant and Jakob Friedrich Fries, he seeks to discover in them 
the imperishable substance of law by reducing it in its ultimate analysis to 
a universally valid rule of practical human reason, which is closely con 
nected with the rule of morality. This rule he finds in the principle of the 
personal equality of all human beings. A society of reasonable beings fulfils 
the conditions of this legal rule if everyone treats everybody else with whom 
he comes in contact as his equal. “Never act in such a way that you 


1 Translations into English. Leonard Nelson: Politics and Hduoation, b 
W. Landsdel, with a foreword by W. J. Roberts, London, 1998; 
Leonard Nelson: Socratto Method and Critical Philosophy; Selected Essays, 
by Thomas K. Brown. Foreword by Brand Blanshard, Introd. by Julms 

, New Haven, Yale Univ. Pr., 1949. 
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could not agree with your conduct tf the interests of your opponents were 
your own.” Nelson supplements this categorical imperative, which contains 
the negative condition for social life, with the ideal of the maximum 
possible mental freedom, the spontaneity of reason in the organisation of 
life, which determines the positive requirements for a life of value. The 
mingling of the two leads to the conclusion: “All reasonable beings have 
the right to equal external possibilities to reach self-determination.” 

This memorial volume shows the importance of such ideas for the evolu- 
ton of a society. Julius Krafft, of New York, first examines thoroughly 
Leonard Nelson’s place in the philosophy of the twentieth century; there 
folows an up-to-date analysis by Grete Hermann of the connection 
between the moral demands of Nelson’s ethics and the results of modem 
physics, Of special interest to lawyers are the warm-hearted answer pro- 
vided by Frits von Hippel to the question of what Nelson’s “ Rechtswissen- 
schaft ohne Recht” signifies for us today, and the contribution by Willi 
Eichler, which emphasises the practical needs of the present time and, in 
its political content, approaches the idea of a community based on legal 
and moral laws, to which Nelson’s ethical Realism also leads? In addition 
to this clarification of the concept of law, Hans Peter deals with the concept 
of freedom in the free economic system. 

Other contributions are concerned with Leonard Nelson. as a practical 
educator as he laboured continuously to influence the organisation of public 
life by the teaching and training of body and mind. Open-mindedness end 
independent spirit, rejection of all totalitarian endeavours, seemed to him 
the main pedagogical aims for his younger and older disciples. Especially 
during the lest years of his life Nelson concentrated on these practical 
issues, in which he sought particularly the help of working class youth 
In 1917 he founded the Internetional Youth Organisation, and in 1926 the 
International Socialist Fighting Group. The “Internationale Sostalistische 
Kampfbund” was created to give practical effect to the idee that men 
who call themselves socialists should also live up to this principle—a demand 
which had its special importance in those years of growing National- 
Socialism. In addition he worked closely with the private educational estab- 
lishment Walkemthle, which was built up through his own activities. Closed 
down in 1988 by Hitler, this institution came to England in 1988, after a 
short stay in Denmark. It is hoped that the pedagogical results of the 
work done in the Walkemuhle will be published: in the near future by 
assistants of Leonard Nelson. Nevertheless, I should have liked to find 
rather more about this side of Nelson’s life in this memorial volume, which 
concentrates mainly on his theoretical works. Nelson’s importance as an 
idealistic cosmopolitan is most clearly seen in his practical work, and the 
problems of the education of the young in relation to the development of 
law has an especial importance today. 

W. Murire-FeerEnrez.s. 


Ascap: COPYRIGHT Law Symeostum No. 5. [Columbia Univer- 
sity Press. (London: Geoffrey Cumberlege.) 82s. net. | 


Tus is a collection of prize-winning essays for 1951-52 for the Nathan Burkan 
Memorial Competition for law students, sponsored by the American Society 
of Composers, Authors and Publishers (ASCAP).on various branches of the 
law of copyright. It is not of course a textbook on the American law of 
copyright, but the essays range over a wide field and include essays on the 


4 Wil Hichler, assistant and secretary of Leonard Nelson, has also published 
Leonard Nelson, A Picture of hts Life and Work, Editions nouvelles inter- 
nationales, Paris, 1988. 
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new problems in copyright law presented by such comparatively recent develop- 
ments as television and strip cartoons. 

The standard of the essays is high, but it must not be overlooked that the 
entries are drawn from 112 law schools—an astronomical figure from our 
standards. Two of the essays obtained national awards and the 
eight “honourable mentions.” The most scholarly essay is perhaps that entitled 
“Superman v. Captain Marvel”; or “The Loss of Literary Property in Comic 
Strips.” In his conclusion the author says whether we like them or not comic 
strips and comic magazines appear to be here to stay, with an estimated 60,000 
of the latter being sold on the news stands every month... . It has been seen 
that comic strips do constitute subject-matter of copyright, regardless of the 
presence or absence of literary merit. ... If there still exists a quandary 
as to whether comic strips should be copyrighted as books or as pictorial 
illustrations, it must await future Judicial interpretation to be resolved.” 
The problem is not quite the same in this country, where registration of a 
copyright is not a necessary requirement in an action for infringement of 
copyright, but no one could deny the prevalence of the comic strip with 
e its ensuing problems in copyright law. 

Of particular interest owing to the recent prosecutions for obscene litera- 
ture is' the essay “Publication of Immoral and Indecent Works, with Regard 
to the Constitutional and Copyright Effects.” The author of this essay warns 
that the exclusion of literature upon the grounds of obscenity is a dangerous 
step and, while necessary, must be carefully watched so that “our liberties 
may be preserved.” He quotes the late Judge Augustus 'Hand who said in 
United States v. One Book Entitled Ulysses by James Joyce, 72 F. 2d 
7051708 (2d Civ. 1984): “The foolish Judgments of Lord Eldon about one 
hundred years ago, proscribing the works of Byron and Southey, and the 
finding by the jury under a charge by Lord Denman that the publication 
of Shelley’s ‘Queen Mab’ was an indictable offence gave a warning to all 
who try to determine the limits of the field within which authors may exercise 
themselves.” Alas, Judge Hand’s warning has not reached the ears of some 
persons in this country! 

It is obviously impossible in the compass of a short review to deal with 
all the essays, but of considerable interest are the two essays respectively on 
the infringement and protection of ideas, and' the essay relating to the position 
of television with regard to the law of copyright. Possibly of interest to a 
more limited class is the essay on defences pecullar to actions based on 
infringement of musical copyright, a subject on which there are few reported 
cases in England. 
~ To anyone at all interested in the law of copyright the book may be 
recommended; the elegance of its get-up, footnotes, indexing, is worthy of a 
standard textbook. 

I. G. R. M. 


Tar Law N Action: A Series of Broadcast Talks. [London: 
Stevens & Sons, Ltd. 1954. pp. 90. 7s. 6d. net.] 


Turis series of broadcast talks was “planned” by a small committer, of 
which several of those who took part in it were es Bes under the Chairman- 
ahip of the late Lord Asquith of Bishopstone, who contributes a Toreworg 
to the present volume. 

The series consists of six talks, each by an eminent graduate of the 
Cambridge School of Law, which seems to have acquired a monopoly position 
with the. B.B.C. in respect of this line of business. The subjects discussed 
and the lectures are as follows:—The Question of Damages for Shock, by 
Professor Goodhart; The Liability of Hospitals for Negligence, by Professor 
C. J. Hemson; The Matrimonial Home, by R. E. Megarry; Expulsion from 
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Trade Unions, by Trevor C. Thomas; Public Mischief and Conspiracy, by 
Professor Glanville Williams; and Administrahye Law and the Right of 
Self Defence, by H. W. R. Wade. 

Lord Asquith says in his introduction that the talks were “planned”; 
it is a little dificult to see where the “planning” comes in, as the subjects 
chosen for discussion have clearly no connection with one another, except 
in so far as they are all concerned with matters of immediate practical 
moment, on which important decisions have been given of recent years 
Nor is there any obvious homogeneity of treatment. Some of the talks seem 
to be directed at an educated home service audience, others at a third pro- 
gramme audience, and still others at an audience which has already the 
advantage of some smattering of legal knowledge. Nevertheless they are 
of considerable individual interest, as one would expect from a team of 
such distinction, and well worth making available in book form for those 
who were unable to listen to the original broadcasts. What gives them life 
and colour is the personal and individual approach of the various lecturers, 
each of whom leaves his audience in no doubt as to what he thinks the 
law ought to be when it is not to his liking. 

C. 


A GUIDE TO THE Housme Rrerams anD Rents Act, 1954 (Current 
Law Guide No. 11). By Asuury Bramar. [London: Sweet 
& Maxwell, Ltd. and Stevens & Sons, Ltd. Second Edition. 
xii and 174 pp. and (Index) 6 pp. 8s. 6d. net.] 


SHAW’s GUIDE TO THE INCREASE OF Rents. By Quentin EDWARDS. 
[London: Shaw & Sons, Ltd. xiii and 156 pp. and (Index) 
25 pp. 10s. 6d. net. | 


Me. Bramuazy’s Guide to the Housing Repairs and Rents Act, 1954, is a 
first-class handbook to this important and complicated statute and it is a 
sufficient testimony to its value to the practitioner thet the first edition 
was sold out within a fortnight, necessitating an immediate new edition. This 
handbook, of course, deals in great detail with the question of the Repairs 
Increases introduced by section 28 of the Act and the exposition is illustrated 
with valuable examples. In addition there is a full discussion of the many 
important amendments made in the general law of landlord and tenant 
and that relating to the provision of housing, matlers which are less widely 
known than the rent increase provisions. More pardcularly, Mr. Bramall 
deals with the powers of Jocal authorities to deal with unfit houses and to 
make conversion and improvement grants to developers of house property. 
He also discusses the new situation arising as a result of section 85 of this 
Act, whereby, for the first time since 1989, private landlords may let new 
and converted houses as separate dwellings within the limits of the Rent 
Restriction Acts without coming within control. 

This book includes the text of the Act in full and all the relevant Rules 
and the prescribed forms. It is complete and comprehensive and entirely 
to be recommended to the practtioner asked to advise on this Act. 

Mr. Edwards’ book is narrower than the Ourrent Law Guide in that it 
deals only with increases of rent; at the same time it is wider, in that its 
scope embraces also the field of permitted increases under the Rent Restric- 
tion Acts and is not limited to the Repairs Increases of rent authorised 
by the 1954 Act. In the circumstances the author was obviously right in 
dealing with his subject within the general framework of the Rent Acts, but {t 
is rather surprising that, while doing so, he takes so much detailed knowledge 
of the Acts for granted. Moreover the discussion of the standard rent (a 
fundamental matter) is not to be found in the text at all but is relegated 
to an appendix. Nevertheless, within its limits this is a useful book. Of 
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particular value to anyone advising on this subject is the appendix of 
forms, which are not confined to those prescribed by the Rules but include 
also additional precedents dealing with such matters as certificates of non- 
repair and information of sublettings of controlled dwelling-houses. 


HamisuH R. Gray. 


INTERNATIONAL POLITICAL Scuence Apstracts. Vol. 6, No. 1. 
[Paris: UNESCO; London: H.M.S.O. 1954. 159 pp. 7s.] 


Sropexrs of political science have always been handicapped by the amount 
of material pubHshed in their subject in most of the countries of the world. 
Since 1945 the volume has increased, and with it the difficulties. Even if 
one were able to read all the languages in which such literature was produced, 
and had the time to do so, currency and customs regulations would contribute 
their quota in thwarting the free circulation of knowledge, which is one of 
UNESCO’s aims. In order to reduce these difficulties UNESCO has 
instituted its quarterly publication of International PoHtcal Science Ab- 
stracts. In the current number 809 articles from 100 periodicals published 
between October and December, 1958, have been abstracted, some receiving 
just two or three lines and others as much as half a.page. 

Abstracts are classified under six headings: political science, political 
theory, government and political administration, governmental process, inter- 
national relations and area studies. International organisation and inter- 
national politics constitute the two parts of international relations: “La 
Cour de justice de la C.E.C.A. et la Cour internationale de Justice,” sum- 
marised from the Revue générale de droit international public, is followed 
by a précis of an article in the India Quarterly on “The need for an 
international] university.” Although some of the European periodicals on 
international law are included, and articles appearing in the International 
and Comparative Law Quarterly are abstracted, there is no reference to 
the American Journal of International Law in the October, 1958, issue of 
which there was an article on “The International Claims Commission of 
the United States” and another on “ Legal Questions concerning the United 
Nations.” The only English legal periodical mentioned, apart from the 
I.C.LQ, is the Modern Law Review from which Professor Glanville 
.Williams’s “ Preventive Justice and the Rule of Law” has been reduced 
to sixteen lines. 

It is easy to criticise a venture of this kind for having ignored a particular 
periodical or omitted a special article. Such a carping attitude, however, 
ignores the positive features of the publication. Through its medium the 
political scientist is given some lead to topical writing and developments in 
his own field and an abstract may easily be the introduction to a previously 
onknown article. 

L. C. Garry. 


Books and Publications Received 

La CONVENTION FISCALE FRANCO-BRITANNIQUE DU 14 DECEMBRE, 
1950. Etude d’Application Pratique. Par Dr. F. E. Koca 
et Jean H. Rorssrem. [179 pp. International Bureau of Fiscal 
Documentation, Herengracht 196, Amsterdam. 1954.] 

ANNALES DE LA Facuoité pe Drorr pe Beterapr. Revue Tri 
mestrielle des Sciences Juridiques et Sociales. 1958/4. 


Foran Report on CALIFORNIA SEXUAL DeEviaTION RESEARCH. 
March, 1954. State of California Department of Mental 
Hygiene. 
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FRAUD AND SURPRISE 
IN 
LEGAL PROCEEDINGS 


Tue golden age of fraud seems to have passed. Modern inventions 
have been unkind to the fraud-doer. One of the essentials of 
successful deception is to prevent those who know bits of the 
truth getting together and adding it up. Fast and reliable postal 
services, the telegraph, telephones, and widespread literacy have 
all helped to relegate fraud to a minor place in the catalogue of 
professions. Of course, there are the occasional scandals, such 
as pottery being made available in England, or copper abroad,? 
and one does not know how much fraud goes undetected by the 
victim, but at any rate the law reports do not abound in cases 
of gigantic and audacious frauds as once they did. 

Fraud in legal proceedings is perhaps the least popular of all 
the frauds still practised at all. At one time it was rife, and 
people seem to have made quite a living out of it, particularly 
in Ireland.? No doubt the impression is exaggerated, but one 
might be forgiven for thinking that in the Irish Court of Exchequer, 
in the days when it had practically a monopoly of the equity 
business of that country, justice first go was a rarity. Perhaps 
the judges are more astute today, or less hurried. Quick public 
transport, telephones, and the other paraphernalia of modern life 
have made it difficult to keep people out of the way, and the 
avidity with which newspapers report litigation rather militates 
against keeping it dark. But who would dare say it will never 
happen again? If it should have to be determined in the future 
whether there has been fraud in legal proceedings, the question 
is not likely to be one of difficulty. That question having been 
answered, though, it is not so clear what is to be done about it: 
there has been judicial controversy on how fraud affects judgments. 


1 R. v. Newland [1954] 1 Q.B. 158. 


2 R. v. Devercaum (1054) Trmes, April 12, p. 2. 
a ct At Lord Redesdale’s lament in Giffard v. Hort (1804) 1 Soh. & L. 
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ver. 18 29 
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Toe Way Fraup AFFECTS LEGAL PROCEEDINGS 


There can be no doubt that once a decision has been shown to 
have been obtained by fraud, it ceases to be a fully valid judicial 
decision,‘ even when it has emanated from the highest court for 
the United Kingdom.” This has been recognised from very early 
times. In Fermor’s case,* all the judges and barons, with two 
dissentients, held a fine void, saying’: ‘‘. . . the common law 
doth so abhor fraud and covin, that all acts as well judicial as 
others, and which of themselves are just and lawful, yet being 
mixed with fraud and deceit, are in judgment of law wrongful and 
unlawful: quod alias bonum et justum est, si per vim vel fraudem 
petatur, malum et injustum efficitur.” And Lord Mansfield, giving 
the judgment of the court in Teylor v. Horde,’ said: “ All acts 
by fraud and covin are void. A common recovery, which the 
parties had no ee i suffer by right, shall not be supported by 
wrong and fraud. 

Various pone quences of fraud on or in court have been sug- 
gested. Sometimes it has been said that a judgment obtained by 
fraud is a nullity, sometimes that it can be set aside. In Prudham 
v. Phillips,” it was suggested that a party could not have a judg- 
ment set aside for fraud or collusion, though it could be done at 
the instance of a stranger injured by the decision. Grey C.J., 
giving the unanimous advice of the judges to the House of Lords 
in the Duchess of Kingston’s Case,” said that it was not settled 
whether a party to a judgment could afterwards dispute it as being 
fraudulent; but it must be regarded as settled by Tommey v. 
White 1 that he can. 

Tommey v. White is an astonishing saga of torture by litigation. 
Tommey assigned a lease of his Dublin hotel on trust for his 
creditors, the trustees having a power of sale which in 1884 they 
proposed to exercise. Tommey objected. The trustees accordingly 
obtained an order for a receiver and an injunction from the Master . 
of the Rolls, and later, an order putting the receiver in possession. 
In 1885 the Lord Chancellor decreed a sale, which took place, and 
in 1886 another Lord Chancellor made a decretal order. Then 


t Fermor's Oase (1602) 8 Oo. Tia; Bradish x. Geo (1754) Amb. 220; Taylor v. 


Horde (1755) 1 Keny. 148; Duchess io ston's ans 776) 1 148; 
Bandon v. Becher 8 Ol. & P. 4 Macpherson ytler (1890) 1 Bes. 
Ber. 718; sau iets ae a os 6 “eon BBT; Imray v. Magnay 
(1848) IU M. Pak Mai rt (1848) 11 M. & W. 456; 
Meddotworoft v. a, (1844) 4 ae .C. 888; Flower v. Lloyd (1877) 
w W.B. ; Wyatt v. Palmer [1899] 2 Q.B. 106; Hi E Hong v. 
H. Naota & Co. [1918] A.C. 888; rials v. Ribbands L.T. 148. 

5 Stewart v. Agnew (1828) 1 Shaw Cas. 415; Tommey v. "White (1868 
4H.L.0. 818; Shedden v. Patrick (1854 ahah 1 Maze. 585. 

e (1602) 8 Co. TTa. 

T R Co. 78a. 

s ae 1 Keny. 148, 288. 

, 3. 1747) Amb. 763. And see Style v. Martin (1660) 1 Ch.Cas. 150. 

10 EES, 2 8m.L.0., 10th ed., 718, 721. 

11 4 H.L.O. 818 
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Tommey took the offensive, and bombarded the trustees with 
litigation, uniformly unsuccessful until the eighth attempt. (1) 
1887: bill of revivor and supplement. (2) 1887: petition for restora- 
tion of the property. (8) 1889: petition to the Appeal Committee of 
the House of Lords for leave to appeal from the decree of 1885. 
(4) 1889: petition to the Lords to rescind the decision of the 
Appeal Committee and for leave to appeal against the 1887 deci- 
sion. Leave to appeal was now granted (!) but the appeal was 
` dismissed. (5) 1844: bill for review and reversal of the 1885 
decree. (6) 1845: appeal to the Lord Chancellor from the 1844 
decision of the Master of the Rolls. (7) 1846: appeal to the 
House of Lords against the Lord Chancellor’s order of 1845 and 
against the decree of 1885. (8) 1848: petition to the Appeal Com- 
mittee for permission to appeal to the House of Lords against the 
orders of 1884 and the decrees of 1885 and 1886. He now alleged 
that the House of Lords had never before considered the decree 
of 1885 (a fraudulent misstatement). Leave to appeal was granted, 
_ and the appeal was allowed in toto (1). The trustees had long 
since given up appearing as Tommey had no money with which 
to pay their costs. They now woke up, and petitioned for a 
rehearing of the appeal, but the House refused to entertain the 
petition. They afterwards petitioned again to be heard, and 
Tommey counter-petitioned that they be refused. Leave, however, 
was granted. Elmsley, for Tommey, was bold enough to argue: 
‘‘The principle on which the rehearing must be refused is, that 
there must at some time be a final end to litigation’? (!). In . 
the end, the House (consisting of Lord Cranworth L.C., for Lord 
Brougham attended only the argument and Lord Truro became ill 
after hearing only part of the argument) declared their order of 
1848 a nullity on the basis that the appeal had been brought about 
by fraud. Tommey’s last—uonsuccessful—fling was to ask for the 
costs. It would be interesting to know how he plagued the trustees 
after that; but he then faded from the reports, and the bar lost 
a regular customer. 

The view that a decision obtained by fraud is void™ seems 
to have been displaced by the opmion that.such a judgment will 
stand unless the person aggrieved by it does something to have 
it set aside.” In Tommey v. White‘ the House of Lords held 
that it could set aside its own previous decision, but in Shedden 
v. Patrick!" Lord St. Leonards was alone in thinking this the 
correct procedure. 


12 See Taylor v. Horde Bre 1 Ag pee vY. Johnston 2 Sch. 
k L. 280; Stewart v. Tan , per Lord 
Eldon; Maopherson v. ederi (1839) i Se Bor. 18; a v. Trys (1847) 
1 De G. & 8. 278; Shedden v. Pairick (1854) 1 , 585. 

13 Bradley v. Eyre (1843) 11 M. & W. 482, 450, per Parko B. And see Mussel 
v. Morgan (1700) 8 Bro.C.C. 74. 


14 (1858) 4 H.L.C. 818. 
15 (1854) 1 Maog. 685, 626-8. 
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Jessel M.R., in Flower v. Lloyd,** thought that, though a judg- 
ment could be set aside by original action, the leave of the court 
whose judgment was impugned should first be obtained. This 
requirement does not appear elsewhere. In Bowen v. Evans" 
Lord Cottenham said: ‘‘It is true, that if a case of fraud be 
established, Equity will set aside all transactions founded upon it, 
by whatever machinery they may have been effected, and notwith- 
standing any contrivances by which it may have been attempted 
to protect them. It is immaterial, therefore, whether such 
machinery and contrivances consisted of a decree of a Court of 
Equity, and a purchase under it, or of a judgment at law, or 
of other transactions between the actors in the fraud.” 

In Flower v. Lloyd,” the pendulum had swung fully, the 
Court of Appeal holding that it could not, on motion being brought 
directly before it without prior proceedings in a lower court, set 
aside its own judgment on the ground of fraud, but that an action 
could be brought to have it set aside. The view that there must 
be a new action was adopted by the House of Lords in Jonesco 
v. Beard,’® where it was held that the Court of Appeal cannot 
normally set aside a High Court decision and order a new trial 
on the ground that the High Court decision was obtained by fraud. 
The qualification ‘‘ normally ” was added in deference to the fact 
that it had been done once or twice in the past. It can now be 
taken that, as evidence is not normally adduced in the Court of 
Appeal, the proper way to attack a judgment on the ground of 
fraud is by original action.2” An unsuccessful defendant could 
resist execution on the ground that judgment was obtained by 
fraud, as was held in Philipson v. Earl of Egremont,” but no such 
easy course is available to a defrauded plaintiff. Under the 
heading of ‘“‘ Judgments obtained by Fraud,” Seton? simply 
states: ““ Where a decision of the Court of Appeal is impeached 
as having been obtained by fraud, the proper course is not to 
apply for a rehearing, but to commence an original action in the 
High Court to set aside the judgment... .”? 

In Smith v. Tonstall * it was held that an innocent third person 
who suffered could bring an action for damages against fraudulent 


16 (1877) 25 W.R. 708, 794. ; 

17 (1848) 2 H.L.O. 257, 981. And see Shedden v. Patrick (1854) 1 Maeog. 535, 
the majority view. obiter . 

18 (1877) 6 Ch.D. 297. And see Nison v. Lowndes [1900] 2 I.R. 1. 

19 [1980] A.O. 298. This decision was applied in Stern v. Friedman [1958] 
1 W.L.B. %89. 

* As to possible procedures for correcting judgments obtained by fraud, see Kerr, 
Treatise on the Law of Fraud and Mistake, Tth ed., pp. 416-7, and authorities 
there aited. 

41 (1844) 6 Q.B. 587. And see Imray v. Magnay (1848) 11 M. & W. 267; 
Shattock v. Carden (1851) 6 Ex. 725. 

23 Forms of Judgments and Orders in the High Court of Justice and Court of 
A l, 6th ed., p. 859. And see Cheshire, Private International Law, 
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parties who collusively obtained a judgment in an action having 
no foundation in law. 


FRAUD AND SURPRISE 


There may be doubt in sume cases whether a decision is foolproof 
or not, for the authorities do not chorus in unison the nature 
of that fraud which will subvert a judgment. The uncertainty, 
though, is nothing to that which invests the significance of the 
expression ‘‘ surprise.” So far as the authorities go at present, 
the cases in which a judgment is affected by fraud could be sum- 
marised as follows. (1) Where two of the parties to an action, 
apparently hostile, concertedly deceive the court to the detriment 
of a third party to the action.** (2) Where two persons agree 
together to bring an action, and pretend as plaintiff and defendant 
respectively to be hostile to the detriment of some other person 
substantially interested in the subject-matter of the action.* (8) 
Where the officer of the court states in evidence what he knows 
to be false, and the party detrimentally affected has no means 
available then and there to refute him.** (4) Where a party makes 
fraudulent misrepresentations to a court, and it is reasonable for 
the person detrimentally affected not to have been there to refute 
them.*” (5) Possibly a judgment may be upset for fraud where, 
unknown to the court or the party detrimentally affected, it is 
based on the validity of a document which turns out to have been 
a forgery." (6) A Judgment of a domestic court cannot be set 
aside merely because it was given on the hypothesis that a certain 
witness was telling the truth, whereas he turns out to have perjured 
himself,*® but the rule is at any rate to some extent otherwise when 
domestic enforcement of foreign judgments is being resisted.?° 


24 Bee Wale v. Courtenay (t. Hen. 5) 2 Cal.Proo.Ch. 8; Bow v. Bank (t. Edw. 
4) 2 Cal.Proc.Ch. 70; Bosangust v. Graham (1848) 6 Q.B. 601n; Phtipson 
v. Earl of Egremont (1844) 6 Q.B. 587. 

a5 Bee Kennedy v. Daly (1804) 1 Sch. & L. 855; Giffard v. Hort (1804) 1 Sch. 
& L. 886; Carew v. Johnston (1805) 2 Sch. & 280; Gore v. Stacpoole 
T 1 Dow 18; Col h v. Bolger (1816) 4 Dow 54; Mullins v. Townsend 


(1881) 2 Dow & O. 430; Bradley v. Eyre (1848) 11 M. & W. 482. 
36 ae d v. Mansell (1728) 2 P.Wms. 78; Flower v. Lloyd (1877) 6 Ch.D. 
9) 10 Ch.D. 927. 
he ves Grafton (t. Edw. 4) 1 Oal.Proo.Ch. 97; Tommey v. White 


(1858) 4 H.L.C. 818; Patch w. Ward (1867) L.R. 8 Ch.App. 208. 

28 See Aylmor Y. Bishop of London (t. Elis. 1) 1 Cal.Proo Ch. 144; Tilley v. 
Wharton (1700) 2 Ver. 878; Barnesly v. Powel (1748) 1 Ves.Sen. 119; Imray 
v. Magnay (1848) 11 M. & W. 267; Shattock v. Carden (1851) 6 Ex T25; 
Priestman v. Thomas (1884) 9 P D. 310; Cole v. Langford Don ee 2 Q B. 86; 
Nigon v Lowndes [1900] 2 I B. 1; Kinch v. Waloott [1920] A 

29 Gee Robson v. Haton (1785) 1 T.B. 62; Baker v. Py an (1898) 87 
L.J.Q.B. 801; Evørot v. Ribbands (1948) 178 L.T. 148; Cheshire, Private 
International ‘Lato, = ed., pp. 625-7; Kerr, Treatise on the Law of Fraud 
and Mistake, Tth ed., 417; Seton, Forms of Judgments and Orders in the 
High Court and Court of Appeal, 6th ed., p. 859. 

30 Se omnes Private International Tee, 4th ed., pp. 627-80, and authorities 
ci 
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So much for the occasions on which a judgment is vulnerable 
as having been obtained by fraud. But is there some other way 
in which a judgment may be obtained—by “‘ surprise ’’—-which will 
render it liable to attack? In Hip Foong Hong v. H. Neotia & 
Co.’ Lord Buckmaster, giving the opinion of the Judicial Com- 
mittee of the Privy Council, said: ‘* In all applications for a new 
trial the fundamental ground must be that there has been a mis- 
carriage of justice. If no charge of fraud or surprise is brought 
forward, it is not sufficient to show that there was further evidence 
that could have been adduced to support the claim of the losing 
parties; the applicant must go further and show that the evidence- 
was of such a character that it would, so far as can be foreseen, 
have formed a determining factor in the result. Such considera- 
tions do not apply to questions of surprise, and still less to questions 
of fraud.’’ Earlier, he had said: ‘‘ Fraud or surprise or both are 
the ground of the application in the present case... .’? From 
these passages one would gather that a party seeking a new trial 
on the ground that there is further evidence reduces the qualifying 
weight needed on the part of that evidence by showing surprise; 
that surprise is different from fraud; and that surprise does not 
reduce the qualifying weight as much as fraud does. On the other 
hand, it does not appear that surprise will do as a basis for a fresh 
action to set aside a judgment. What, then, is this surprise? 

The Hip case does not actually give much to go on as to the 
meaning of ‘* surprise ” in the context. ‘‘ Surprise ” is in fact an 
odd job word which crops up every now and again when counsel 
wishes to obtain equitable relief for his client but is bereft of 
any other idea as to what to call it. In the result the appellation 
scarcely ever has the magical effect desired. The typical judicial 
attitude is that evinced by Lord Keeper Somer in Earl of Mountague 
v. Earl of Bath*?: “ Now, for this Word (Surprize) it is a Word 
of a general signification, so general and so uncertain, that it is im- 
possible to fix it; a Man is surprised in every rash and indiscreet 
Action, or EA is not done with so much Judgment and Con- 
sideration as it ought to be: but I suppose the Gentlemen who use 
that Word in this Case, mean such Surprize as is attended with 
Fraud and Circumvention; such a Surprize indeed may be a good 
ground to set aside a Deed so obtain’d, in Equity, and hath been so 
at all Times; but any other Surprize never was, and I hope never 
will be, because it will introduce such a wild uncertainty in the 
Decrees and Judgments of the Court, as will be of greater Conse- 
quence than the Relief in any Case will answer for.” ?? 


a1 ed A.C. 888, 804. 

2 (1693) 8 Oh Cas. 55, 114-8. 

33 For comments on the meening of *‘ surprise,’’ see, 6.g., Bigelow, ‘' Definition 
of Freud,” 3 L.Q.B. 419, 425; ae Treatise o Equity, 5th 
p. 125; Hovenden, General Treatise on the Principles and Practice by which 
Courts o Equity are guided as to the Prevention or Remedial Correction of 
Fraud, Vol. 2, p. 12; Pollock, Principles of Contract, 10th ed., pp. 690-89. 
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Strangely enough one meaning with which the word “ surprise ” 
became fixed, to the extent of being virtually a technical term, 
was with regard to legal proceedings: the enrolment of Chancery 
decrees. A decree was said to have been enrolled by surprise in 
certain circumstances when the enrolment took place too soon after 
. the decree had been awarded. The enrolment could then be 
undone. The earliest reported case, an anonymous one,** was a 
motion for the rehearing of a cause in which the decree had been 
signed and enrolled. It was held that it could be reopened if the 
enrolment had been. gained by surprise, though it was not said 
what surprise was considered to consist of. A similar motion 
occurred in a later anonymous case,’ where the decree was alleged 
to have been too quickly enrolled. Lord Hardwicke said: “I 
never knew greater dispatch than in the present case; therefore, 
though it is strictly regular, yet being so quick, it is within the 
reason of the common law courts, setting aside judgment every 
day, as on surprise; although they are strictly regular.” Daniell ** 
notes the doctrine of surprise in relation to enrolment, but does 
not say what surprise is. 

Enrolling decrees has been abolished by the Judicature Acts. 
Before these Acts were passed, enrolment ended the proceedings 
in the court of first instance. It prevented rehearing or the raising 
of any point which might subsequently arise, ¢.g., when taking 
an account ordered by the decree. On the other hand, there could 
be no appeal to the’ House of Lords before enrolment. Legally, 
enrolment could be delayed by entering a caveat, and in the 
absence of any entry the successful party could enrol whenever 
he liked after the decree had been pronounced. In practice, how- 
ever, it was usual to give notice before proceeding to the enrolment 
of a decree. 

The older cases are not clear as to whether undue speed in 
enrolment was itself a surprise constituting a ground of relief, but 
at any rate, in Stevens v. Guppy ° Lord Eldon stated that he had 
“ no difficulty in saying that it is a surprize, if the party enrolling 
the decree has said that, which might lead the other party to 
believe, that the decree would not be enrolled.” Lord Lyndhurst, 
in Barnes v. Wilson,** held that for relief on the ground of surprise 
there must be circumstances of the kind mentioned by Lord Eldon, 
and that mere omission to give notice of intention to enrol would 
not do (though of course, the enrolment may well take the other 
party unawares). This position was adhered to in Balguy v. 


34 (1682) 1 Vern. 181. 

25 (1740) 1 Vea.Ben. 328. 

36 Chancery Practice, 6th ed., p. 817. 
37 (1928) Torn. & Russ. 178, 179. 

38 (1880) 1 Russ. & My. 486. 
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Chorley ** by Lord Brougham, Dearman v. Winch** by Lord 
Cottenham, Enraght v. Fitzgerald,‘ Williams v. Page “* by Lord 
Cranworth, Wildman v. Lade“* and Pearce v. Lindsay“ by 
Lord Chelmsford, and by the Court of Appeal in Chancery in Hill 
v. South Staffordshire Ry.“ Lord Truro’s decision in Hargrave 
v. Hargrave,** so far as it decided the contrary, was probably 
wrong. The only,complaint in that case was that the decree was 
enrolled by the plaintiff without notice to the defendant, which 
notice the defendant naturally expected. The Lord Chancellor 
said *’: “< I therefore think it passed by surprise, and the enrolment 
consequently must be vacated.” He said that no mala fides was 
required, and that it was sufficient if the surprise resulted from a 
misapprehension on the part of the plaintiff’s legal advisers as to 
the proper course. 

The enrolment cases are obsolete, but they may give some 
guidance as to what is meant by “surprise”? in relation to 
judgments, and moreover their existence may account for Lord 
Buckmaster’s use of the word in the Hip case. Underhanded 
dealings of some kind seem to have been an ingredient, yet this 
kind of surprise was not a variety of fraud, which does not generally 
include failure to carry out a stated intention. It was surprise 
to lead the other party to believe that the decree would not be 
enrolled, and then to take advantage of him by enrolling it behind 
his back. If parallel circumstances could occur in relation to a 
judgment today, no doubt they would be regarded as sufficient 
grounds for ordering a new trial. What Lord Buckmaster had in 
mind in the Hip case seems to indicate use of ‘* surprise ’’ as 
denoting the reason why the evidence which is now put forward 
as further evidence was not adduced at the trial. 

What the appellants complained of in the Hip case was that 
the respondents—who were defendants in the Supreme Court for 
China in an action for breach of opium contracts—had been guilty 
of so arranging their case ‘at the trial that certain important 
evidence was not before the court. The defendants had failed to 
produce a material book, and had alleged at the hearing that no 
other books bearing on the matter existed beyond those they 
disclosed. They had suppressed a telegram which contradicted the 
testimony of one of the defence witnesses. They paid another 


39 (1884) 

40 (1889) 

41 (1841) 

43 (1857) 561, 564. 

(1859) 4 De G. & J. 401, 405 (‘An enrolment ought not to be vacated 
upon strong grounds of surprise, or something approachmg deception or 
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witness 56,000 taels to give evidence for them. Yet another wit- 
ness, the compradore, was promised 5 per cent. interest from the 
result of the litigation. Two other witnesses had been told what 
to say (now alleged by their affidavits to be untrue). A new trial 
was refused on the ground that the decision would not have been 
different anyway. That certainly disposes of the matter, but one 
would have thought by the way that dishonesty had been shown. 
The comment of Lord Buckmaster, however, is astonishingly 
mild “: ‘* Their Lordships regard with great disfavour the method 
of obtaining evidence which these documents disclose; but they 
are unable to find that even if the purpose was dishonest—and 
there is not sufficient material before them to decide that issue 
one way or the other—the dishonesty produced any result that 
had the least effect upon the mind of the learned judge who heard 
the case.”’ 

The Board then said that no case of fraud had been made out. 
On the other hand they did not say there was no surprise. One 
is thus left in considerable doubt as to surprise. Had a case of 
fraud been shown, apparently, the new trial would, or at least 
could, have been ordered even though the further evidence was 
of a minor character. Had the further evidence been credible 
and conclusive, it would not have been necessary to allege fraud 
or surprise. The refusal of a new trial in the Hip case may mean 
(1) that there was no surprise, or (2) that the further evidence 
was not of a sufficiently weighty character to order a new trial 
even if it was not available at the first trial because of surprise, 
or (8) that there were both these deficiencies. 

Surprise in judicial proceedings may mean taking a party 
unawares by some underhanded device: that is what it meant in 
the old enrolment cases. If this is done by fraud, it is enough 
to call it fraud. If it is not done by such fraud as enables a 
Judgment to be set aside, it will generally not be a ground of 
redress, as, for example, where there is perjury (which there was 
in the Htp case). It is submitted that there is redressible surprise 
not amounting to fraud, if there is such a thing at all, where a 
party is materially hindered in presenting his case by an unfulfilled 
undertaking given by the other party. This may be an express 
undertaking, or merely a failure to announce that he is not going 
to do something he would be automatically expected to do. Sup- 
pose that in a criminal case the defence wish certain documents 
to be put in; counsel for the prosecution promises to put them in 
so that the only evidence for the defence will be the oral testimony 
of the accused himself;-the documents are handed to counsel for 
the prosecution before the trial; at the hearing he does not produce 
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them. There, it is suggested, is a case of surprise. If this is the 
correct meaning to assign to ‘“‘ surprise,” then it would appear 
to have been absent in the Hip case. 

The Annual Practice,** though it does not mention the Hip case 
and contains no attempt to define surprise, cites a couple of helpful 
cases. First, the proposition that surprise is hindrance in pre- 
senting a case by failure to fulfil an undertaking is supported by 
the Court of Appeal decision in Isaacs v. Hobhouse.” This was 
an application for a new trial on the ground of surprise. Bankes 
L.J. (with whom Warrington and Scrutton L.JJ. agreed) said ** 
there was little authority and the court ought to be slow to accede 
to such an application. He went on: ‘‘ There may be cases in 
which the court will grant relief; but the party must first establish 
the existence of surprise, and then he must establish that he has 
not elected to proceed with the materials at his command. He 
must further satisfy the Court that there is relevant evidence 
available which will be likely to affect the result if a new trial 
is granted.” He held that the plaintiff had been surprised by 
the defendant putting forward evidence contrary to what the 
plaintiff thought to be admitted, but that the other elements were 
absent, and so a new trial was refused. Secondly, the proposition 
that the undertaking may be tacit is supported by Jones v. 8. R. 
Anthracite Collieries, Lid.,°? also decided by the Court of Appeal. 
A person served by the plaintiff long before the trial with a 
subpoena duces tecum lay dóggo until the trial, when he announced 
(no doubt with the air of a man holding five aces) that the docu- 
ment was in someone else’s possession. The plaintiff’s application 
for an adjournment having been unsuccessful, he was granted a 
new trial. 

Then, if a case of surprise is made out, what is the mode of 
relief? In the Htp case, it was said that a new trial could be 
ordered, and this is supported by Isaacs and Jones. Presumably 
an appeal could also be allowed in some other way than granting 
a new trial, as by reversing the decision below (which is what would 
have to be done in a criminal case). However, the time for 
appealing having passed, can a new action be brought to set aside 
a judgment, as is the correct procedure in cases of fraud? Against 
it can be said, first, that there would appear to be no stronger 
case for allowing such an action in cases of surprise than in cases 
of perjury, and secondly, that no such action is reported as ever 
having been brought. i 


4° See Annual Practios, 1054, title New Trial, Surprise, p. 700. 

50 [1919] 1 K.B. 808. 

41 [1919] 1 K.B. 408-7. 

52 (1920) 124 L.T. 462. And see, as analogies, Dickenson v. Fisher (1887) 8 
T.L.B. 459; Holden v. Holden (1910) 102 L.T. 898. 
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The whole subject is uncertain. This state is probably the result 
of a combination of several factors. There is the traditional reluct- 
ance of judges and writers to define fraud, so (it is optimistically 
thought) making it difficult for dishonest people to keep just tech- 
nically on the right side of the law while carrying out their nefarious 
purposes. Secondly, there is the tactic of pleaders (now apparently 
out of fashion):in using such ill-defined expressions as ‘‘ surprise ’ 
when not so sure that they can establish fraud. Thirdly, mal 
practices in legal proceedings seem to be happily rare. Perhaps 
the uncertainty will remain for good. 


L. A. SHERIDAN.* 





* Lecturer in Law at the Queen's University, Belfast. 


THE BURDEN OF PROOF IN BIGAMY 


ALTHOUGH the problems of burden of proof are of great importance 
both to the theory and to the practical: administration of the 
criminal law, there is a dearth of authority dealing with them. 
Nor are even the fundamentals secure—in Woolmington ' the House 
of Lords affirmed, with sweeping strokes, that ‘fno matter what 
the charge or where the trial” the burden of proving the guilt 
of the prisoner lies on the prosecution; but the rules for applying 
this broad principle have not been worked out for several crimes, 
and certainly not for the crime of bigamy discussed in this note. ° 
Further, the expression ‘‘ proof beyond reasonable doubt,” as 
describing the weight of the burden when it lies on the prosecution, 
which had been put to innumerable juries without challenge, 
was recently expressly disapproved by Goddard L.C.J. who in 
Summers? recommended alternative formulations which are, with 
respect, no less free from ambiguity, though they probably in 
practice lighten the burden upon the prosecution. It is, however, 
clear that in Woolmington and later in Mancini ? the Lords had im 
mind ‘‘ proof beyond reasonable doubt ’”’ and that there is, there- 
fore, conflict between these cases and Summers. | 

In Broughton * the Full Court of the Victorian Supreme Court 
dealt with one aspect of this larger unsettled topic on which no 
direct authority whatsoever was to be found. Section 61 of the 
Victorian Crimes Act, 1928, closely follows the terms of the last 
English statute defining the crime of bigamy, the Offences against 
the Person Act, 1861,° s. 57. The Victorian statute provides that— 


“ Whosoever being married goes through the form of marriage 
with any other person during the life of her or his husband or 
wife, shall be guilty of felony, and shall be liable to im n- 
ment for a term of not more than five years. Nothing in this 
section contained shall extend to any person going through 
the form or ceremony of marriage as aforesaid whose husband 
or wife has been continually absent from such person for the 
space of seven years then last past and has not been known 
by such person to be living ee that time; or shall extend 
to any person who at the time of her or his g pies 
such form or ceremony of marriage has been Te 


1. [1985] A.C. 482. 

2 (1952) 86 C.A.R. 14. Recent cases on the burden of proof are examined 
by Glanville Wilhams, ‘‘ The Direction to the Jury on the Burden of Proof "' 
[1955] Crim.L.R. 464. 

3 [1942] A.C. L 

4 [1958] Victorian Law Reports 572. 

5 24 & 25 Vict. c. 100. 
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the bond of m ; or to any person whose marriage at such 
time has been ared void by the sentence of any court of 
competent e ea 
The issue raised in Broughton was—on whom lies the burden ol 
proving or disproving the seven years’ absence referred to in the 
proviso to the statute? 

At the trial, the jury were directed that although the burden 
of proving knowledge rested on the Crown, the burden of proving 
absence for seven years lay on the accused and that he was bound 
to establish this on the balance of probability. Broughton was 
convicted. He applied to the Full Court (Lowe A.C.J., Gavan 
Duffy and Barry JJ.), for leave to appeal against conviction, the 
main ground of his application being an attack on this statement 
of the burden of proof. In the result the application was granted, 
the appeal allowed, and a retrial ordered. Though the three 
members of the court concurred in the order, Gavan Duffy J. 

sharply on the question of the burden of proof. Lowe 
A.C.J. and Barry J. placed the ultimate burden of proof on the 
prosecution, holding that the first exemption in the proviso to the 
statute ‘fis one which gives rise to a single defence which contains 
two co-existing elements: absence of the other spouse for seven 
years then last past, and absence of knowledge on the part of the 
accused that the other spouse was living within that time.” * 
Gavan Duffy J. dissented strongly, holding it to be incumbent 
upon the accused, if he is to escape conviction, to establish the 
seven years’ absence on the balance of probability. 

It is remarkable how this issue is skirted in the major texts. 
It is avoided completely in Archbold,’ Roscoe, Russell,” Hals- 
bury,’® and Harris and' Wilshere*'; carefully left undecided by 
Wigmore `°; and only mentioned inferentially in Stephen’s Digest, 


€ [1958] Victorian Law Reports 574. 
T 82nd ed., pp. ory fae 


* 10th ed., vot at p. 880. 
10 2nd ed., Vol. 9, ao PD: 889-90. 
11 18th od., at 
12 8rd ed., Wor oy 9, p. 871. Wi writes that ‘no successful generalization 
is yet ted" on this kindred issues Bit: dlas ai long columns of 
‘some of more complicated and interesting cases.'’ Later he stresses the 
difficulty of the question faced in Broughton, describing as "a 
timid and inefficient way to deal with the situation’’ (Ibtd., p. 478) the 
statutory provision exoulpating one accused of bigamy after the seven years’ 
absence without knowledge of the first a gems and arguing that what is 
Lapierre tid Mian the spouse can for purposes of avoid- 
2 e OREA of bigamy obtain @ judicial qeslaretion of the other ee "s death. 
gon tee Ga CHL ois Ee Ea systems, for 
example, German, which provides for a judicial declaration of death of 
a person who has been missing for a protracted ape ee eneral, 10 years. 
The provisions covering the situation where the parsan ared later returns 
are interesting. Art. 89 of the German law PE dt July A 1989, enables the 
deserted partner of the first marriage to demand the dissolution of the second 


13 8th ed., at p. 278. 
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Kenny, and Cross and Jones. These latter would all appear to 
disagree with the decision later reached in Broughton and seem 
to place the burden of proving such absence on the accused; but 
the question goes almost by default. Professor Glanville Williams 
in his Criminal Law ** allocates only a few lines to this question, 
but reaches a conclusion contrary to that of the other commen- 
tators and in accord with the majority in Broughton. The text- 
books thus give little puidance, and, as will be seen, a reading of 
the case law on this subject does not fill this gap and discourages 
the affirmation of any fixed views. 

Despite this lack of authority, some points are clear and are 
best disposed: of as a preliminary to treating the central issue in 
Broughton. 

It is clear that ‘‘ the Crown sufficiently launches its case against 
the accused in a charge of bigamy by leading evidence that the 
accused, being lawfully married, has gone through the ceremony 
of marriage with another person, the other party to his marriage 
being then alive.” Y The proviso only becomes relevant if some 
evidence is advanced concerning the categories of exemption which ~ 
it covers; such evidence may be advanced by either the Crown 
or the défence, but will more usually fall to the latter. | 

Further, it is a truism that the phrase ‘‘ burden of proof” 
is sometimes used to refer to the evidentiary burden of adducing 
evidence at a particular stage of the trial and sometimes to the 
ultimate obligation of establishing guilt or innocence, all the evi- 
dence having been presented. Thus, though the burden of bringing 
to the attention of the court evidence attracting the operation of 
the proviso may lie upon the defence, this is, in view of the broad 
Tule asserted in Woolmtngton, an irrelevancy in determining where 
lies the ultimate burden of persuasion.’ 

It is also clear that the ultimate burden of proving beyond 
reasonable doubt that the accused knew of the existence of the 
first spouse, once the seven or more years’ absence is not In issue, 
lies upon the prosecution. There is abundant authority for this, 


marriage ahould the first aa reappear; however, if this course is followed 
the person so demanding oan—d the lifetime of the unexpectedly returned 
energie new '' marris y with the latter. The mere reappearance 
of the first spouse ju eclared dead does not invalidate the second 
Inarmiage. Compare Arts. 87 et seq. of the French Orvil Code (October, 1945) 
and Arts. 85 ot seq. of the Swiss Civil Code, neither of which make such 
extensive provisions for this situation. 

The model statute Wigmore recommends has the defect of only 
the deserted and not the deserting spouse; ıt is submitted that ıt is eaten 
not to endesvour to draw morally oriented distinctions pekwecu them for this 


14 feth ed, at p. 178. 

15 8rd ed., ‘at p. 281. 

18 Criminal Law: The General Part, London, 1988, pp. 718-9. 

17 Per Lowe C.J. and Barry J., [1968] Victorian Law Reports 578. 

18 For a fall anslyas of these two meanings of “ burden of proof ” see Wigmore 
on Heidence, 8rd ed., Vol. 9, pp. 270-88. 
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culminating in the decision of the Court for Crown Cases Reserved 
in Curgerwen,” which was based essentially upon the undesirability 
of requiring the defence to establish a negative proposition. 

There is also compelling authority that if the accused honestly 
(and, probably for this crime, also reasonably) believes that his 
first wife is dead the offence of bigamy will not have been com- 
mitted even though he is mistaken in this belief and seven years 
have not run since the accused last saw his wife. This proposition 
is supported by the leading case of Tolson ** in England and by the 
decision of the High Court in Thomas ™ in Australia. The burden 
of proof of satisfying the jury of the honesty (and, less certainly, 
the reasonableness) of his mistake lies on the accused. 

What is not clear, and what was apparently not decided by 
any English or Australian court until Broughton, is the question 
of the ultimate burden of proof of the seven years’ absence. If 
it lies upon the prosecution it will presumably require proof beyond 
reasonable doubt; if it lies upon the defence it can hardly require 
more than proof on the balance of probability; but where does it 
lie? Broughton gives the answer for Victorian courts. But the 
issue is s0 open that it is perhaps best if both possible answers 
are sketched. . . 

The argument for placing this burden on the prosecution rests 
on the fundamental principle enunciated in Woolmington. It is 
the invariable practice in common law offences to place this burden 
on the prosecution and it has frequently been held that unless 
there are the clearest reasons or terms of a statute to the contrary 
the same rule should be applied to statutory offences. It is argued 
that bigamy cannot appropriately be regarded as a statutory 
exception to this principle, particularly in the light of the liberal 
interpretation this statute received in Tolson and in view of the 
decision in Curgerwen. Further, with a statute of this antiquity 
—dating as it does from 1604—the presumption is extremely strong 
that it should be interpreted in line with the general principles 
of the common law.*? 

There is some support for this line of argument to be found 
in the cases. In Heaton,” Wightman J. held at nist prius that the 
burden of proof that a prisoner charged with bigamy has not been 
continuously absent from his wife for seven years or that she was 
known to him to be living within that time lies on the prosecution. 
The only evidence before Wightman J. in that case was that of 


19 (1865) L.R. 1 0.C.R. 1. 

20 28 Q.B.D. 168. 

al 59 Commonwealth Law rts 279. 

22 In Thomas, Dixon J. spake of ‘‘ reasonable doctrine that when a statute: 
introduced into our criminal code e new offence it should be understood prima 
facie to intend the offence to take its place in a coherent general! system and 
to be erned by the established principles of criminal responsibility.” 
(1987) 50 Commonwealth Law Reports 279 at 304. 

23 (1868) 8 F. & F. 819. 
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& prosecution witness who was present when the prisoner married 
his wife, eleven years prior to his second ‘‘ marriage,” and who 
also gave evidence that the prisoner had lived with his wife for 
some years. She was still alive. The witness could not, however, 
say how long the prisoner had lived with his wife. He agreed 
it might be four years; but he really was not sure. At this point 
Wightman J. asked of Maule who appeared for the prosecution 
“Can you carry the case any further? This evidence is not 
enough.” Maule replied, accurately, that in Mary Briggs ™ Cole- 
ridge J. had held, at first instance, that the onus of proof in a 
case of this kind was on the prisoner. Wightman J., without 
referring to the earlier authority, held that ‘‘ there was no evidence 
that the prisoner and his wife had lived together within the seven 
years, or that he knew she was alive. There was evidence of their 
marriage eleven years ago, but no evidence how long he had lived 
with his wife after the marriage. In that case the verdict must 
be not guilty.” 

In Curgerwen Chief Baron Pollock, delivering the judgment of 
a court consisting of himself, Pigott B., and Wiles, Shee and 
Montague Smith JJ., which placed on the prosecution the burden 
of proving the accused’s knowledge of the continued existence of 
the first spouse, held that “we think that it is contrary to the 
general spirit of the English law that the prisoner should be called 
on to prove a negative; and that it is better, and more in agree- 
ment with the general doctrine and principles of our criminal law, 
to adopt the rule laid out by Wightman J. in R. v. Heaton.” 
This placing on the prosecution the burden of proving that the 
accused was aware of his wife’s existence within seven years before 
the second ceremony in Curgerwen has not been challenged. It has 
the practical effect of not requiring that one accused of bigamy 
and setting up this defence should have actively inquired concerning 
his wife during this period. 

Heaton dealt predominantly with the absence issue in the 
proviso, though Wightman J. based his decision largely upon the 
impossibility of proving a negative which would concern only the 
knowledge issue. Curgerwen turned exclusively on the proof of 
the accused’s knowledge of the continued existence of his wife, 
the fact of seven years’ absence being agreed. Nevertheless the 
Court for Crown Cases Reserved in the latter case purported to 
accept the more widely expressed ratio of Heaton and would 
appear to have held that the same rule concerning the burden 
of proof should apply to both limbs ofthis defence. 

The contrary argument—for placing the burden of proof of 
absence upon the accused—is, it is submitted, less persuasive. It 
is based on an antique and over-technical rule of statutory inter- 
pretation by which a distinction is made between statutory 
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provisions creating liability which include within the formulation 
of the offence the definition of the grounds of liability, and those 
where, the grounds of liability having been defined, a proviso is 
added introducing matters of exception or excuse. Concerning the 
latter the rule was that it lay upon the party who sought to 
bring himself within the exceptions or qualifications to undertake 
the burden of establishing that he fell within their ambit. This 
is a distinction that pays greater regard to form than to substance; 
but it was one that became established and relied upon in many 
different contexts.* It would in effect, make the pleadings con- 
cerning the proviso to the bigamy statute take the form of a 
confession and avoidance, and as such would place the burden 
of proof upon the defence. Of course, Curgerwen prevents one 
applying this rule in its amplitude but Curgerwen depends, so the 
argument goes, upon the impossibility of proving a negative and 
should not be extended to apply to the proviso as a whole. 

Some authority for this argument is also to be found in the 
cases. In Tolson five judges, some of the majority and some of 
the minority, expressed themselves in terms which would support 
it. Thus Cave J., with whom Day and Smith JJ. concurred, 
said, ‘‘ What must she prove to bring herself within the proviso? 
Simply that her husband has been continuously absent for seven 
years.”?** Denman J., with whom Field J. concurred, said that 
the statute “‘ was intended to provide, and does provide, that any 
person who marries another (his or her wife or husband as the 
case may be being at the time alive) does so at his or her peril; 
and can only make good a defence to a prosecution for bigamy 
by proving a continuous absence for seven years.” But these 
dicta in Tolson lose much of their apparent significance when we 
recall the essential difference between the issue faced in that case 
and the one under discussion. They are merely incidental and 
possibly insufficiently considered references tp a problem concerning 
the burden of proof which was not essential to the decision in 
Tolson. 

Prior to Tolson there was the case of Mary Briggs™* which 
Wightman J. had brushed aside in Heaton. In Mary Briggs 
Pollock C.B., Coleridge and Willes JJ., Bramwell and Watson BB., 


25 Bee, for example, Lord Mansfield C.J. in Jervis (1754) 1 Bast 648 n. at 
646 n.: ‘It is a known distinction that what comes by way of proviso in a 
statute must be insisted on by way of defence by the party accused; but where 


tions are in the enacting part of a law, it must appear in the that 
the defendant does not fall within any of them.” In Audley [1907] 1 K.B. 
888 the Court for Crown Cases Reserved acoepted this distinction with regard 


important with regard to the averments necessary to a complete indictment, 
would seem to have little ‘relevance to the burden of proof in a trial pursuant 
to a valid indictment. 

26 (1889) 28 Q.B.D. 168 at 188. 

27 Ibid., at p. 201. 
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expressly refused to decide this question of the burden of proof, 
though conceding its importance. In their discussion with counsel, 
however, they went a long way towards accepting the argument 
of Power for the prisoner ‘‘ that the onus of proof lies first on the 
-Crown to prove the second marriage; then it is for the prisoner 
to show a continuous absence for seven years, and when this 1s 
done the onus is again shifted, and it is for the Crown to show 
that the former husband or wife have been known by the prisoner 
to be living within that time.” °° Heaton and Curgerwen did not 
effectively dispose of these propositions since they too readily 
grouped together the two limbs of this proviso.*® 

When this argument is advanced Woolmington can be circum- 
navigated in two ways. First it can be argued ‘that it requires 
the proof by the prosecution of every ingredient of the offence 
but not of excuses by way of mistake of fact which must be pleaded 
by way of confession and avoidance. Thus an honest (and, pos- 
sibly, reasonable) belief on the part of the accused of the death 
of the first spouse must lead to an acquittal on a charge of bigamy; 
but it is clear that it Hes upon the accused to satisfy the jury 
on the balance of probabilities that he or she did hold this belief. 
A similar rule can be suggested as applying to this issue of absence 
for seven years. If this technique of avoiding the principle m 
Woolmington be rejected as spurious, then it is still possible to 
argue that the proviso in the bigamy statute is excluded from the 
rule in Woolmington by the Lord Chancellor’s words in that case 
“ subject also to any statutory exception.’’ 

One apparently cogent argument im favour of resting this 
burden upon the accused is that of convenience. He is the best 
informed of all, apart from his wife, as to the period of separation 
between them; in that the wife is not a compellable witness it is 
placing ,a very onerous burden upon the prosecution to establish 
this element beyond reasonable doubt. But even this argument 
of convenience is weak for it tends to confuse the evidentiary 
burden of proof and the ultimate burden of proof. It is more 
than convenience; it is essential, that on the defence should le 
the burden of adducing genuine evidence and not merely hypo- 
thetical surmise to raise the issue of the proviso to the statute 
if the prosecution chooses not to raise it, just as one accused of 
murder must so raise the issues of accident or provocation if 
he desires them to form part of the trial; but, as Mancini showed, 
the ultimate burden of disproving accident or provocation rests © 


29 Ibid., at 100. l : 

20 An obiter didem supporting this interpretation is that of Bigham J. in 
Audley [1907]. 1 K.B. 888 at 887:—*‘ the matters specified in the proviso to 
s. a D E E era eoe LE wey nee eee 
and proved by the defence.” 
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on the prosecution. There is no unreasonable inconvenience in 
letting the same be true with respect to the issue of seven years’ 
absence in a bigamy trial.*} 

As further rebutting this argument of convenience it is to be 
remembered that before the Criminal Evidence Act, 1898, one 
charged with bigamy could not give evidence on his own behalf 
—nor could his wife.** Bigamy was statutorily proscribed cen- 
turies before this when to travel from one village to another was 
an adventurous undertaking and when local knowledge of bigamous 
relationships and of where individuals had resided would have 
greatly facilitated proof of these issues. Nevertheless, prior to 
1898, to cast such a burden of proof on the accused would have 
been to encumber him unfairly. 

It is occasionally said that this proviso to the statute raises 
a ‘presumption of death’? upon seven years’ absence being 
proved,** and there does exist for several legal purposes, parti- 
cularly with regard to the devolution of property, a presumption 
of death arising from long absence. It is submitted that in the 
context of the bigamous marriage to talk of a presumption of death 
may be confusing, or if there is an evidentiary presumption here 
it is the presumption of continuance and the proviso to the statute 
merely varies it for this purpose. Indeed, the history of this 
legislation reveals that the idea of the presumed death of the first 
spouse was hardly relevant. Bigamy was originally a very different 
ecclesiastical offence, first proscribed as a felony in England in 
1604 by 2 Jac. 1, c. 11, which phrased the proviso we are 
considering as follows: 


‘¢ Provided always that this act nor anything therein contained 
shall extend to any person or persons whose husband or wife 
shall be continually remaining beyond the seas by the space 
of seven years together, or whose husband or wife shall absent 
him or herself the one from the other by the space of seven 
years together, in any parts within His Majesty’s Dominions, 
the one of them not knowing the other to be living within 
that time.” 


This infelicitously expressed provision was varied in 1828 by 9 Geo. 
4, c. 81, 8. 22, to approximately its present form. In its original 
formulation, certainly as regards the spouse who had ‘departed 
overseas, any presumption of death was not germane to the issue, 


31 There is an analogy in respect of confessions. There the burden rests on the 
Crown to voluntsriness only when some circumstance pointing to :nduce- 
ment is by the evidence. See Martin (1900) 9 Commonwealth Law 
Reports 718 at 729 and at 781-2. ‘ 

33 His second ‘‘ wife,’’ of conrso, could give evidence. 

33 Seo for example Wheat [1991] 2 K.B. 119 at 125 where the Court of 
Criminal Appeal explains Tolson's case using this ‘‘ presumption of death” 
explanation of the proviso to the statute. In Thomas, Latham C.J. cogen 
criticises this analysis of Tolson—(1987) 59 Commonwealth Law Reports 
at 200. f 
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for no offence was committed if the first spouse had been overseas 
for seven years even if he or she was known by the accused to be 
living at the time of the second ceremony. 

All, then, that the proviso does, in terms of evidentiary pre- 
sumptions, is to vary the general presumptions of continuance once 
some evidence of seven years’ absence is advanced. This is the 
explanation of Jones,** which is also a good example of the fact 
that the evidentiary burden of leading evidence on this issue rests 
on the defence. In Jones the prosecution proved that the accused 
had married A in 1865; that he had lived with her after the 
marriage for a period which was not known; that in 1882, while 
A still lived, the accused had gone through a marriage with B. 
No evidence was advanced at all as to whether the accused and 
A had ever separated and, if so, when this occurred. It was held 
that the prisoner was rightly convicted, Lord Coleridge C.J. 
saying: ‘““ There is proof of the existence of a state of things (the 
marriage) and no evidence of the cessation of that state of things, 
consequently the presumption is that the existing state continued. 
That presumption could only have been displaced by evidence 
and no evidence displacing it was forthcoming.” Thus an eviden- 
tiary burden lay on Jones if he was to escape conviction; but this 
fact, as we have seen, did not touch the question of the ultimate 
burden. 

In his Criminal Law Professor Glanville Williams writes: “‘ If 
the accused gives evidence that he and his wife separated seven 
years before his second marriage, and if the jury are not satisfied 
beyond reasonable doubt that this evidence is false, it is incumbent 
on the prosecution to prove that during that period the accused 
knew his wife to be alive.” For these propositions he cites 
Curgerwen in a footnote. It is submitted that in this sentence 
the true position is stated; that the evidentiary burden concerning 
seven years’ absence lies upon the accused; that the ultimate 
burden of disproving absence or proving knowledge lies upon the 
prosecution; that Curgerwen is not really good authority for any 
proposition concerning the proof of absence, being confined by 
its facts to the question of knowledge; and that the majority 
Judgment in Broughton is the first authoritative guidance on this 
issue. 

Norvat Morzis.* 


#4 (1888) 11 Q.B.D. 118. 
* LL.M., PH.D., Associate Professor of Law, University of Melbourne. 


THE CAPACITY OF AN INFANT 
TO APPOINT AN AGENT 


Dr. Powell in his treatise on the Law of Agency must have 
exercised the foresight of a Hebrew prophet when he wrote 
“ Whether an infant can appoint an agent in other cases cannot 
be stated with any certainty,’’! for Denning L.J. has certainly cast 
doubts on this question in a passage in his judgment in Shephard 
v. Cartwright.” He says: “. . . the appointment by an infant of 
an agent... has always been held void. It has been the law of 
this country for many centuries that an infant cannot appomt an 
agent to act for him, neither by means of a power of attorney, nor 
by any other means. If he purports to appoint an agent, not only 
is the appointment itself void, but everthing done by the agent on 
behalf of the infant is also void and incapable of ratification. The 
reason for this rule is because an infant has not sufficient discretion 
to choose an agent to act for him. He is all too likely to choose 
the wrong man; and so the law, rather than have any argument 
upon the pomt, declares him to be incapable of choosing an agent 
at all. If he is to enter into any legal transaction, he must enter 
into it by himself and not by an agent, and then the law will look 
into the transaction and see whether it is binding on him or not. 
This distinction—between a transaction entered into by the infant 
himself and one entered into by an agent on his behalf—is taken in 
all the books. It is taken by Lord Mansfield L.C. himself in the 
- leading case of Zouch v. Parsons? where he says that the powers of 
attorney given by infants are void; and also all deeds by an infant 
which ‘ delegate a mere power and convey no interest’. The same 
distinction is taken by Baron Parke in Doe d. Thomas v. Roberts,‘ 
where he said; ‘ An infant cannot appoint an agent... an agree- 
ment by an agent cannot bind an infant.’’? While it is not for one 
moment suggested that the power of attorney and the two written 
authorities given by the (then) infant plaintiff, Richard Cartwright, 
were, on the facts, anything other than void, it is respectfully sub- 
mitted that the Lord Justice’s statement has some unexpected 
results and that certain cases appear not to bear it out in all 
respects. According to his view we are, apparently, to assume that 
both the contract between an infant principal and his purported 
agent and any contract between the infant principal and the third 


1 At p. 242. He says “'otHer ” because he has adverted to the Law of Property 
Act, s. 120 and to R. v. Longnor (Inkabitants) (1833) 4 B. & Ad. 647. 
2 53] a 728, at p. 755 (reversed [1055] A.O. 481, but without reference to 
i int). 
3 (1765) 3 Burr. 1794 at p. 1804. 4 (1847) 16 M., & W. 778 at p. 780. 
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party which has been effected by the instrumentality of the agent 
are constituted a fourth and fifth type of contract which is rendered 
void and incapable of ratification in the same way as the three 
types of contract already statutorily made so by section 1 of the 
Infants’? Relief Act, 1874. It seems, therefore, to be desirable to 
examine the authorities and decisions on the capacity of an infant 
to appoint an agent and then to examine the Lord Justice’s 
remarks in the light of the law as it is generally supposed 
to be. 

One statement of the law which accords with that of Denning 
L.J. is to be found in Simpson on the Law of Infants where it is 
stated ‘“‘ In many cases an instrument or act is held to be a nullity, 
because it must from its own nature be regarded as prejudicial, 
either by the doctrine of the law or the enactment of a statute. 
Thus it is a general rule that an infant cannot appoint an attorney 
or an agent. Such an appointment is void; consequently any act 
by such a person is void also as against the infant.’?* The other 
case relied on by Lord Justice Denning in support of his contention 
was, as we have seen, Zouch v. Parsons,’ but it is submitted with 
respect that neither case is to be taken as authority for his proposi- 
tion that no infant can appoint an agent and that no agreement 
entered into by an agent on behalf of an infant principal can bind 
the infant. Many writers have stated the law to be otherwise.” 
Halsbury, for instance,’ states that ‘‘ subject to certain exceptions, 
an infant cannot be a principal and the agent cannot bind him in 
respect of contracts made on his behalf, nor can the infant himself 
ratify them after majority ... but... an agent can bind an infant 
in respect of necessaries and also in respect of those contracts which 
at common law have to be expressly renounced by the infant on 


§ The authority for this is Doe d. Thomas v. Roberts (supra). Parke B. 
at p. 1405 “A next friend cannot bind an infant, because an infent 
cannot appoint an agent. If an infant makes a feoffment by letter of attorney, 
nil operatur; otherwise if he make the feoffment in person."’ At p. 1406, he 
adds, ‘(An agreement by an agent cannot bind an infant. If an infant 
appoints a person to make a lease, ıt does not bind the infant, nor does his 

_ ratification bind him. There is no doubt about the law: the lease of an 
infant, to be good, must be his own personal sot.” It would seem that this 
is an unnecessanly wide statement since it was found as a fact that the 
plaintiff executor was bringing the action of ejectment ‘merely as executor, 

' not as authorised agent for the children, bpt as next friend, and without any 

{ authority so to act.’ 

© 4th ed. (1926),'p. 10. 8. 1290 of the Law of Property Act (ante) is quoted 

'.` as an exception to the rule as stated. 

1? Supra. , ; 

® See s.g., Story on Agency, Chap. I, para. 6, pp. 56; Bowstead, Lith ed., 
Art. 6, page 14: Leake on Contracts, p. 825; Sytton & Shannon on Contract, 
áth ed., Art. 165, p. 408: Powell, op. oit., p. 349: Restatement of the Law 

_ of Agenoy, para. of which are to the effect that an infant is bound by 
a contract made by his duly authorised agent where the infant would have 
himself bean bound had ‘he personally made the contract. . 

® Simonds edition, sub tit. Agemoy, Vol. 1, pare. 354. 

fs 
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attaining majority in order to be rendered void.” 1° Suppose, for 
example, that an infant X, who has attended a dancing academy 
with some success, employs Y, a reputable theatrical agent, to 
place her in a show. Can it be reasonably held that, if Y secures a 
place for her in a show put on by Z Ltd., at a good salary, the 
contract between X and Z Ltd. is void as well as that between X 
and Y? Are not both these contracts of that type of infant’s con- 
tract called ‘‘ beneficial’ as being substantially for the infant’s 
benefit? ©! It is difficult to see why the result should differ merely 
because of the interpolation of Y. Denning L.J. says it is because 
“an infant has not sufficient discretion to choose an agent to act 
for him. He is all too likely to choose the wrong man.” © This 
proposition seems to be a somewhat startling one. It is believed 
that the proper test is not the quality of the agent appointed but of 
the agency contract at the time it is made. If it is ‘* beneficial,” 
then the contract will stand, as it hoped to show later—and the 
agent will normally be entitled to his proper remuneration in accord- 
ance with the agency contract. Why should Y in the example 
posited be deprived of a commission merely because X is an infant? 
If, on the other hand, the agency contract is not ‘* beneficial,” 
it will not stand, and the infant will not. be liable upon it. The 
courts may well be more ready to hold the infant not lable on the 
agency contract when he has contracted with an agent of doubtful 
qualities, but this is not to say that the infant may never appoint 
an agent or that all transactions effected by the agent on the infant’s 
behalf must be void. It can hardly be correct to say that if X did 
work for Z Ltd. and was not paid for it, she would be unable to 
sue for remuneration at the contractual rate; yet, if the learned 
Lord Justice is correct in what he says, X would presumably be 
forced to recover on a quantum meruit.’? And what the court 
might hold to be “‘ reasonable remuneration ’? might be less than 
what Z Ltd. were prepared to pay under the contract. Should 
X be so prejudiced? Let us further suppose that an infant P 
employs a broker, A, to purchase some partly paid shares for 
him upon the Stock Exchange. It is not lightly to be assumed 
that A cannot claim any commission on the transaction end that 
the vendor of the shares still owns them, either beneficially: (in 
which case P can presumably recover the price from him as 


10 The law was so cited—and with epparent eapproval—to the court in the 
Canadian case of Johannson v. Gudmundson (1009) 19 Manitoba Law Reports 
88, to which we shall have oocasion to refer later. It is is perhaps worth noting 
that the general principle of Australian law on this point is that, “It ia 
general rule of law that what a person may do himself he may do by an 

ent." (For this proposition J. M. Christie v. Permewan, Wright 4 Co. Ltd. 
p04) TOLE 60 is oito, though tha casa 1 in Do way couseruad gat an 
infant's egent.) 

11 Cf. De Francesoo v. Barnum (1890) 45 Ch.D. 490. 

13 At p. 755. Of. Whitney v. Dutch, 14 Mass. 457 (1817) per Parker C.J. 

18 Of. Craven Bilis v. danone [1986] 2 K.B. 408. 
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_money paid under a void contract) or as trustee for P (in 
which case the vendor will have the inconvenience of having to 
pay the calls and of requiring P to indemnify him). Yet these 
are the natural consequences of the rule enunciated by Denning 
L.J. But, had P dealt direct with the company issuing the 
shares and A had never entered the picture, there is no doubt 
that P who have been the owner of the shares and as such have 
been lable for such calls as might be made on them until such 
time as he repudiated his further labilities—provided of course 
that he was in the first mstance capable of expressing his con- 
sent to take the shares. 

It is intended now to analyse certain cases as a result of 
which, it is hoped, it will becgme clear that the courts have 
not always denied the validity of appointments by infants of 
agents or of the contracts made by their agents with third 


parties. 


CASES WHERE AN INFANT PRINCIPAL HAS APPOINTED AN AGENT 
AND THE COURT HAS CONSIDERED THE CONTRACT BETWEEN THEM 


In Mackinlay v. Bathurst,‘ the plaintiff, a singing teacher 
apreed in ‘October, 1914, with the (then) eighteen-year-old 
defendant and her father to train her voice for three years at 
100 guineas per annum. Since the father could not afford to 
pay such a fee, the contract provided that, during tuition and 
for seven years after, the plaintiff was to be the defendant’s 
business manager, to receive one-third of her gross income until 
the fees were fully paid, to carry out all negotiations for engage- 
ments to sing, and during tuition and seven years after to receive 
commission in certain events at certain rates. To use the words 
of Warrington L.J. ‘* The plaintiff had made Mrs. Bathurst a 
success as a professional singer,” since, by November, 1917, the 
tuition fees had been paid to the plaintiff in the form of commission. 
The defendant had not repudiated the contract when she came of 
age in May, 1917, but in the following year she married and 
refused to pay the plaintiff any further commission on the ground | 
that she was working for her husband without payment. The 
question arose whether the defendant’s contract was ‘‘ beneficial.” 
No objection was taken at all to the plamtiff’s being an agent, 
indeed Warrington L.J. thought that’* “there could be no 
question but that the agreement was for her benefit,’ and pointed 
out that the plaintiff, by his appointment as business manager, 
“ thereby accepted the obligation of conducting her business engage- 
ments as efficiently as might be, for the principal’s benefit.’ 27 


14 (1919) 86 T.L.R. 81. 
15 At p. 82. 

16 Ibid. 

17 Ibid. 
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Moreover, he remarked later’ that the plaintiff ‘‘had as her 
business manager to advise her and negotiate the contract offered 
to her.” Atkin L.J. and Eve J. also were both satisfied that the 
contract was for the infant’s benefit.1* The court accordingly 
ordered an account to be taken of the commission due to the 
plaintiff. Another case is Shears v. Mendeloff,®® where, although 
the contract between the infant and the agent was held not to be 
binding, neither judge nor counsel took the point that the infant 
had appointed an agent. Shears, a manager for professional boxers, 
sued the infant, known as ‘‘ Kid Lewis,” and his father for breach 
of an agreement whereby Shears was to be sole manager for Kid 
Lewis. The latter was bound not to take engagements under any 
other management without the consent of Shears (who was to have 
25 per cent. commission on what Kid Lewis earned) for a period of 
three years. Avory J. held that ‘‘ there was no obligation on the 
part of the plaintiff to find engagements, whereas the infant was 
debarred from taking any engagements without the plaintiff’s con- 
sent... the agreement was nothing more than an appointment of 
the plaintiff as the defendant’s agent on commission, and came 
under the heading of trading contracts and therefore was not 
enforceable against an infant. It was not a contract for necessaries 
at all. The agreement on the face of it could not be construed as 
beneficial to the infant. . .? =: These words imply that had he 
been able to find that the contract was ‘* beneficial” or for neces- 
saries, the judge would have enforced the contract. It is un- 
fortunate that the report of Lofthouse v. Brown ™ is so short that 
it is difficult to discover exactly the facts on which the court pro- 
ceeded,** for it might have proved interesting. The American 
case of Casey v. Kastel ™ shows that an infant of years of discretion 
may appoint an agent. There an infant sued to recover in respect 
of the conversion of certain shares held by her in the United States 
Steel Corporation. The certificates for these were in the hands 
of the defendant, her broker, who had sold them without her 
authority. The plaintiff ratified the defendant’s act, but later 
disaffirmed and joined the broker and the Steel Corporation, who 
had cancelled her share certificate at the purchaser’s request. 
Pound J. cited, inter alia, Williston, Vol. I, page 444, to the effect 
that ‘‘ there seems no reason except the antiquity of the rulings to 
that effect which can support the broad proposition that an infant’s 


18 At 

19 ee ee d on p. 88. 

1 0019 8 TLR Bee too, Son Hanis: Barton, The Times, April 9, 1958. 

21 At p. 342-8, 

23 1996] W.N. B2. E ha ii a 

23 ia simply stated t “an ant who earned living orming at 
music halis employed a theatrical agent to procure her pa el oie on com- 
mission. The agent her engagements and the infant had the benefit 
of them. In an by the agent for commission held, infancy was a 
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. . appointment of an agent is void: and, generally, in recent 
cases courts have been disposed to treat the creation of an agency 
by an infant, like other agreements made by him, as merely void- 
able. A ratification by an infant of an act done on his behalf, but 
without his authority, stands logically on the same ground as an 
act originally authorised by an infant principal, and has been held 
binding.’ Before deciding the appeal in favour of the Corporation, 
the judge added somewhat forcefully his 6wn words, ‘“‘ sound 
principles compel the conclusion that no satisfactory distinction 
can be drawn between a sale and delivery by the infant and sale 
and delivery by an agent for him. The sale of the stock by Kastel 
was voidable only and not void. Dicta and general statements 
to the contrary are no longer respectable a j 

We may now tum to:— 


CASES WHERE AN [NFANT PRINCIPAL HAS APPOINTED AN AGENT AND 
THe COURT HAB CONSIDERED THE TRANSACTION EFFECTED BY 
His WITH THE THD PARTY. 


The Canadian case Johannson v. Gudmundson! provides an 
excellent example. The plaintiffs were two brothers, suing by 
their next friend for damages for breach of an agreement for the 
sale of a piece of land. The agreement was properly evidenced by 
& written receipt for a deposit of fifty dollars. The brothers had, 
as the defendant admitted at the trial, duly authorised their father 
to act as their agent in making the purchase. Howell C.J.A. stated 
that **: ** According to my view of the common law, the appoint- 
ment is void or voidable just like any other act, undertaking or 
contract of the infant. If the appointment is to the disadvantage 
of an infant, as a warranty of attorney, it is absolutely void. If an 
agent is appointed to execute a bond with a penalty the appoint- 
ment would be void. An infant can appomt an agent to purchase 
necessaries, to dispossess a trespasser, to receive livery of seisin, 
to repudiate a contract, to elect on a contract and for many other 
purposes.’ Perdue J.A. was not clear to wham the purchase- 
money belonged, but assumed it was that of the plaintiffs and not 
the father’s. The latter, he said, was ‘‘a mere messenger to com- 
municate with the defendant on behalf of the plaintiffs.” *’ 
Cameron J.A. was more specific **: ‘‘ The two contracts involved, 
one of agency to purchase, and the other of purchase, which must 
be considered together, were, and are, obviously for the benefit of 
the infant plaintiffs.” The court awarded 250 dollars damages to 
the plaintiffs. It may surprise some that the well-known case of 
Doyle v. White City Stadium Ltd.” should afford an illustration 
a8 Supra. ` 
as At pp. 88. 
ar At p. OL 


At p. %8. 
x [1085] 1 K.B. 110; (1984) 152 L.T. 92. 
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of this point. Without fully going into facts which are well 
remembered, it is worth noting that MacKinnon J. at first instance 
experienced difficulty in deciding with whom it was that Jack 
Doyle had actually contracted to fight Jack Petersen. The learned 
judge said,’ ‘I am quite satisfied that the truth is that the con- 
tract really was made between Dan Sullivan,’ as the authorised 
agent of the plaintif, and Jeff Dickson.** Indeed the learned 
judge had described Mr. Sullivan as follows**: “The plaintiff 
certainly at all material times had a man named Dan Sullivan as his 
appointed agent and manager.” Neither MacKinnon J. nor the 
Court of Appeal cavilled at Mr. Sullivan’s position as agent. Yet, 
surely, if the law is as Denning L.J. has stated it to be, Mr. Sullivan 
had no authority to make any contract on Jack Doyle’ s behalf. 
Strangely enough, the agency point was not taken in Murray v. 
Harringay Arena Ltd.’ There, a boy six years of age was taken 
by his father to see an ice-hockey match in the defendant’s arena. 
The boy was injured when the puck struck his head. In the course 
of holding the defendants not liable in damages, Singleton L.J. 
said,** “I assume that the infant plaintiff is to be regarded as 
having entered into a contract with the defendants.” It is not 
possible to discover from the facts quoted the exact circumstances 
in which the father took the boy to the match, but, if the father 
bought tickets for both of them, he must have acted as agent or 
intermediary of some kind on behalf of the boy. It is certain that 
he brought about a legal relationship between the plaintiff and 
the defendants—at least in the mind of Singleton L.J. Nothing 
was said by him or by the counsel as to the type of agency created as 
between the plaintiff and his father. It would have been expressly 
created, presumably, had the plaintiff asked his father to take him; 
on the other hand, the case may furnish an example of some new 
kind of agency of necessity or agency by relationship. The more 
tenable suggestion is that a parent or other person in loco parentis 
has authority implied by law to make contracts which are not 
unreasonable ° on behalf of his own children committed to his‘care, 
e.g., to purchase a cinema ticket when the child is taken to the 
cinema simply because there is no one to sit with it at home, or a 
bus or train ticket taken with a view to going to a race-meeting 
which the parent would have to forgo altogether if he did not take 
the child with him. None of these are contracts for necessaries 


30 (1984) 152 L.T. 

31 Mr. Balian waa donk DEDET 

32 Ttalics supplied. 

23 Mr. Dickson was the head of the company promoting the Doyle-Petersen 
ht. 

n Thad. 

85 [1951] 2 K.B. 529. 

a6 At p. 538. 

31 Tt is difficult to see how one could describe this contract as one for necessaries 
or as being within the class of ‘‘ benefimal’’ contracts. See O. A. Wright, 
Cases on Law of Torts, p. 487. 
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quoad the child. Indeed the view might be advanced that a parent 
or person in loco parentis has authority to make such contracts 
which is to be presumed from the fact that he is the child’s parent 
or is otherwise properly in charge of it and thus able to decide what 
is good for it.** It is probably wiser to regard the father in this 
case as having authority implied by the law rather than a presumed 
authority, since the latter must necessarily rest upon the child’s 
having consented to the agency, whereas the former does not.** 
Singleton L.J. did not consider whether the contract was one for 
necessaries or a ‘‘ beneficial contract.” He simply said,“ “‘ I regard 
it as clear that the implied term is not that the occupiers shall guard 
against every known risk. There are some which every reasonable 
spectator foresees and of which he takes the risk. It may strike one 
as a little hard that this should apply in the case of a six-year-old 
boy, but in considering liability under an implied term in this con- 
tract, it would not be right to introduce a wider term because one of 
the parties is a youth.” 

A further difficulty arises in connection with partnerships in 
which some one or more of the partners is an infant. It is true 
that the statutory definition of a partnership does not itself import 
an agency.** But the Act later states,“ “ Every partner is an agent 
of the firm and his other partners for the purpose of the business 
` of the partnership; and the acts of every partner who does any act 
for carrying on in the usual way business of the kind carried on by 
the firm of which he is a member bind the firm and his partners 

-.. The Act does not specifically state that an infant can or 
cannot be a partner, although there is nothing in its text to lead one 
to suppose that he cannot. But it is clear that once an infant does 
enter into a partnership agreement he thereby appoints the other 
partners as his agents. While they would not have authority to 
bind him by trading contracts, they would, presumably, bind him 
whenever they made a contract for the supply of goods to the firm 
which were, quoad him, necessaries, e.g., furniture, account books, 


38 Of. the authority implied by law in certain circumstances in favour of a 
wife who is living apart from her husband to bmd him by her contracts for 
necessaries, and the wife’s authority presumed from the fact that she a 
living with her husband in a domestic establishment of their own to p 
his credit in certain circumstances and generally to act as his agent ın 


E E EN 
3 what would be the pomtion if the plaintiff in this case had been taken to 
match—not by a parent or person in loco parentis—but by some other 
n who, without agree Gs er than that given him by the plaintiff, 
ught the infant’s ticket for ? A similer circumstance would arise where 
4 child under 16 asks a stranger to buy his ticket for him and take him into a 
ab La Paice eyes aE Is the child (who looks to be 
Oe ee a invitee or one who can on 
the rule in Franoais v ell once he is ingide the cinema? Won! the 
result differ if the film were an '' A ” film only? 


40 At p. 588. 
41 ‘‘ Partnership is the relation which subsists between persons carrying on 
business in common with a view to profit.’’ (Partnership Act, 1800. s 1 (1).) 


43 Bee s, 5. 
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etc., for the office, or a “ beneficial ” contract, such as the taking 
on of a clerk at a salary. But, if an infant really may not appoint 
an agent it is difficult to see what is his relationship towards both 
third persons and his partners. It would seem that he occupies 
the position of some sort of “ quasi-partner ” or “ limited partner,” 
yet in Lovell & Christmas v. Beauchamp ® Lord Herschel L.C. says, 
I think it is clear that there is nothing to prevent an infant 
trading, or becoming a partner with a trader, and that until his 
contract of partnership is disaffirmed he is a member of the trading 
firm. But it is equally clear that he cannot contract debts by such 
trading; although goods may be ordered for the firm he does not 
become a debtor in respect of them.’?“ A further case implying 
that an infant may be a partner and that he may appoint an agent 
is Re a Debtor, ew p. Commissioners of Customs & Eacise.“* The 
question at issue was whether a receiving order could be made in 
respect of unpaid purchase tax against an infant as well as her 
mother, with whom she had been carrying on business in partner- 
ship. This tax was described by the Finance Act (No. 2), 1940, 
s. 81 (2), as being “‘ recoverable as a debt due to His Majesty 
from the person accountable therefor.” The Court of Appeal 
unanimously held that these words meant that the liability to pay 
the tax was a debt legally enforceable against the debtor, notwith- 
standing that she was an infant, and that a receiving order should 
be made against her. Do not both these cases permit us to say 
that, since the adult partners as the infant partner’s agents may 
make such contracts for the purposes of the partnership as would 
bind the infant had he made them himself, then, (i) any infant who 
has the capacity to affect his legal relationship by the giving of 
consent may authorise an agent to act for him, and (ii) that the 
acts of the agent will have the same legal effect on the infant as if 
he had done them himself? In Whitney v. Dutch ** Parker C.J. 
held the defendant Green, who had been in partnership with the 
defendant Dutch, liable on a promissory note. Dutch had defaulted 
and Green was under age at the date when Dutch had made the 
note in the form and style of ‘* Dutch & Green.” When Green came 
of age the plaintiff applied to him for payment of the note. Green 


43 [1804] A.O. 607 at p. 611. Qu. might it be fairer to such persons as the 
appellants if ips in which some of the partners were infants were 
compelled to registered under the Registration of Bumness Names Act, 
1910 end iha ageh al thia mient memben 1o Do man ae oe ce 
Bee, too, Hawkins ¢ Sunderland v. Duche ¢ Sons (1921) 90 L.J.K.B. 018 
at p. 916, per MoCardie J. 

44 The case decides that where there is an infant partner in a firm, a receiving 
order cannot be made against the firm in respect of a trading debt, because 
it is a debt upon which an infant cannot be made liable. Instead the order 
must be made against the ‘' defendants (i.¢., adult partners) other than ” the 
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thereupon promised to try to get the money. Had Denning L.J. 
been seized of a similar case, he would have been able to hold the 
defendant Green not liable on the ground that he could never have 
validly appointed Dutch as his agent, and that he accordingly could 
not be bound by the note. For a case where the agent does not 
make a contract for his infant principal, Ewer v. Jones * will serve. 
The defendant was the duly accredited general agent and receiver 
of one Louisa Pennant, and infant and ward in Chancery. We are 
not told whether he was appointed by her; nor whether there was 
an agency contract—Dr. Powell appears to think not.‘* He had 
ejected the plaintiff from freehold land then belonging to Louisa 
Pennant, but which had been let to the plaintiff by the former 
owner of the reversion. The jury having inferred that his general 
authority enabled him to eject trespassers, it was held that he could 
set up this authority in his defence. Coleridge J. said ‘‘ Nothing 
appears to show that the act was such as she could not command 
on her own land.” *° Indeed, there was nowhere any suggestion 
that Louisa Pennant could not appoint an egent, nor that she was 
not bound by what the defendant Jones had done. 

Let us assume for the sake of argument that Lord Justice 
Denning’s ruling is correct for all purposes. We shall see that a 
great many inconvenient results will follow. One such result has 
been pointed out by Mr. Megarry.*’ He says ‘*‘ Many agency con- 
cerns exist primarily to carry through transactions more con- 
veniently and on better terms than their principals could achieve; 
yet an infant, it seems, must either shun their services or else 
resort to the inconvenient artificiality of acting throughout on 
their advice but effecting himself all the vital dealings.” Surely, 
if the infant ‘‘ shuns ” the agents who would otherwise be available 
to him, he is ‘‘ all too likely ” to make a contract which is not 
** beneficial ?? to him—not because he has not sufficient discretion, 
but because he has not that knowledge which the expert agent 
has. If, on the other hand, the infant were to “‘ effect himself all 
the vital dealings ”? while resting on the advice of such “‘ agent,” 
we may justifiably ask what is the status of the “‘ agent.’ Is he 
a servant, or perhaps, an independent contractor, who runs a grave 
risk of losing his remuneration.when the courts hold that the 


47 This raises the point whether an infant could ever be held liable under 


s. 14 (1) of the Partnership Act, 1800, as a result of holding himself out or 
of suffering himself to be held out as a Qu. would he be held liable 
on facts similar to Ryan v. Sams 12 Q.B. 460? It is submitted not, 
gos baing m E LOr T e be 
nA caer m ” of a bankrupt within the 
TERE 4; and see Re Mill's Trusts [1905 
À e 


ss nye 9 ON 1412. 

49 Op. œt., p. 42; footnote 9. 
50 At p. 1418. 

51 09 L.Q.E. at p. 447. 
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contract under which he is employed is a mere trading contract and 
so not binding on the infant? A further diffculty engendered of 
the Lord Justice’s ruling is that every third party, upon discovering 
that the agent is acting for an infant principal, may sue the agent 
for breach of warranty of authority and/or have the contract 
declared void—although had the infant made it himself he would 
clearly have been bound.®? The repercussions on an infant could 
be very great—especially since he cannot sue the third party. 
Moreover, the third party could back out with impunity if he felt 
like doing so. Yet more, if an infant cannot appoint an agent even 
to purchase necessaries, it will now be incumbent upon every wise 
shopkeeper tactfully to inquire of each lady customer who seeks 
credit from him whether or not she is married, and, if so, if she 
is living with her husband and again, if 80, whether he is under 
twenty-one. Clearly the tradesman must, in order to safeguard 
himself, explain to the wife of a happily-married minor that he 
has the alternative either of supplying the husband personally or 

on cash down (or that the wife must pledge her own 
credit). If he did not take this precaution and act accordingly on 
the answer given, it would appear that he could not look to the 
husband for payment."* Indeed it were a strange thing if a trades- 
man could sue the wife of an infant husband for breach of warranty 
of authority every time she properly (in the light of the supposed 
law) pledged her husband’s credit, ‘and also for conversion or 
' detinue of the goods supplied. Conversely, of course, the wife 
could insist that she was entitled to return the goods and have 
her money back. 


CONCLUSIONS 


It is submitted that the following propositions represent the 
probable state of the law. 

` 1l. Where an infant appoints an agent under a contract, the 
contract will be fully effective and the agent can recover the con- 
tractual remuneration if the agency contract can be regarded in 
all the circumstances as for the infant’s benefit. It may be that 


53 6.9., mar See ail a er 
danger of falling into this predicament unless the courts were willing to hold 
that s. 2 of the Sale of Goods Act, 1898, being worded impersonally, covered 

of necessaries both by infants personally and by ta for infants. 

. does the section extend to purchases of necessaries on of an infant 

by, 6.g., its mother, apart from her implied authority or presumed authority 

y referred to? The problem might arse in connection with a 
(potentially) ) mch child of impecunious parents. 

s3 This raises the sepa whether an infant husband could be made liable on 
his wife's authority im ee rig Weegee ry T a 6.9, 
when he has turned out un vided or and without sufficient cause. 
Morally, at least, he a be liable. Moreover, there is no reason to suppose 
that s. 21 (1) (b) of the Matrimonial Causes Act, 1050, does not apply to an 
infant. Nor, it is submitted, is there any adequate reason why Sandilands 
v. Carus [1945] LALEA: 874 should not apply to an infant. 
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such a contract can only be regarded as beneficial if the transaction 
which the agent is employed to effect on the infant’s behalf is: — 

(a) a contract “* beneficial ” to the infant,** 

(b) for the purchase of necessaries, or ** 

(c) a contract enforceable against the infant unless repudiated 
by him on attaining majority (e.g., for the acquisition 
of shares). 

In this connection, it is suggested that the rules as to a wife’s 
authority in the appropriate circumstances to pledge her husband’s 
credit apply equally to husbands under age as to adult husbands. 

2. Where an agent appointed by an infant (whether or not by 
a contract)’ enters into a contract with a third party, or does some 
other act affecting the third party, in accordance with his authority, 
and that contract or act is for the infant’s benefit or is something 
which the infant was himeelf legally entitled to do, the infant may 
recover damages (but not, of course, obtain a decree of specific 
performance) from the third party.** 

Conversely, the. agent can set up the infant’s authority in his 
own defence if he is sued by the third party.*” 

Similarly, the third party can recover damages from the infant 
principal or otherwise enforce the terms of the contract effected by 
the agént on behalf of the infant principal (but not, of course, by 
means of an action for specific performance). 

8. A parent or person in loco parentis may perhaps bind an 
infant who is properly under his charge by certam contracts, 
although they are not contracts which the infant could have | 
validly made himself. It would appear that, in this case only, 
it is immaterial that the infant has not reached years. of 
discretion.** 

4. Where an infant is a partner in a firm, section 5 of the 
Partnership Act applies, as regards him, only to the limited extent 
that his partners may bind him and the firm as a whole by such 
acts and contracts as the infant partner could have himself done 
or entered into.*° 

5. In so far as an agent appomted by an infant principal does 
some act on behalf of his principal which is not for the principal’s 
benefit or is otherwise such that the principal would not have been 
bound by it if he had acted personally, the agent will have to that 
extent exceeded his authority and the infant will not be bound. In 
this connection the contract under which the agent was appointed 


H Mackinlay v. Bathurst and of. Shears v. Mendelof, both sapra. 
5s ‘Sale of Goods Act, 1898, s. 2, a supra. 
5¢ Johannson v. Gudmundson, supra, 
37 Ewer v. Jones, supra. 
58 Doyle v. White City Stadium Ltd., supra. 
s% Murray v. Harringay Arena Ltd., sapra. 
ee Lovell d Christmas v. Beauchamp, Re a Debtor, Whiney v. Dutch, all supra. 
i . e 
a 
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or the circumstances attending such appointment if there is no 
contract, ought to be considered together with the contract or 
other act of the agent entered into or done by him with the third 
party." i 

6. Subject to the foregoing, the agency contract will be void as 
against the infant by virtue of section 2 of the Infants’ Relief 
Act, 1874. 

P. R. H. Wess.* 


e 
$1 Johannson v. Gudmundson, but of. Lofthouse v. Brown, Sheppard vw. Cart- 
wright, Zouch v. Parsons, Doe Thomas v. Roberts, Whitney v. Dutch, 
all sapra. 
* M.A., LL B., Lecturer in Law, University of Nottingham. 


Vor. 18 a 81 


STATE ARBITRATION IN THE U.S.S.R. 
(“° GOSARBITRAGE ”’) 


Ir the National Coal Board were to fall out with the British 
Electricity Authority about the performance of a contract for the 
supply of coal, no doubt the dispute would in practice often be 
referred to private arbitration; but the ultimate method of deter- 
mining and enforcing the contractual rights of our nationalised 
concerns is still litigation, with its uncertainty, expense and delay. 

If the National Coal Board could not agree with the British 
Electricity Authority on the terms of a proposed new contract, for 
example, on the price to be paid for coal, there is no method known 
to our law for compelling the parties to enter into contractual 
relations, and victory would presumably go to the most obstinate. 

In the U.S.S.R., where the whole of industrial production is 
elaborately planned, and where any default in supply might cause 
a chain of breakdowns, and even delay in entering into contracts 
envisaged by the Plan might have serious repercussions, it was 
' essential to evolve a speedy and efficient system of solving disputes 
between commercial concerns if plans were not to be dislocated. 

This has been achieved by Gosarbitrage (a portmanteau word 
meaning ‘‘ State arbitration °’). Gosarbitrage was established in 
1981. Originally responsible to the Council of Ministers, it has since 
last year come under the Ministry of Justice. There is a U.S.S.R. 
‘office in Moscow, offices for each of the sixteen republics, and 
subordinate regional offices as requisite. Each office consists of a 
chief arbitrator, his deputy, and a number of arbitrators. High 
qualifications are required for the post, a thorough grounding in 
law, finance and economics being insisted on. 

Gosarbitrage deals with disputes between organisations belonging 
to different Ministries: as there are seventy-three Ministries, and as 
pretty well every institution in the country comes under one or 
another of them, there is plenty of scope for its work. Where both: 
parties are subordinate to the same Ministry, there is a system of 
arbitration within the Ministry concerned. International arbitration 
involving foreign firms is dealt with by the All-Union Chamber of 
Commerce and the Ministry of Foreign Trade. 

Gosarbitrage settles disputes arismg from breaches of contract, 
non-contractual obligations (¢.g., the valuation of property which 
is being transferred from one Ministry to,another), torts causing 
damage, and money had and received; but that by no means 
exhausts its functions. Within two years of its establishment, it 
was given power to arbitrate on the terms to be inserted in proposed 
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contracts to be made between two concerns in performance of the 
State plan (these are known as ‘“‘ pre-contract disputes °); and in 
1989 it was given the further duty of settling Standard Conditions 
of Contract to apply to all contracts for the supply of a given 
commodity, where the producing and consuming Ministries con- 
cerned could not agree. 

The jurisdiction of the courts is ousted, and Gosarbitrage has 
exclusive compulsory jurisdiction in the case of all disputes arising 
between trading corporations, factories and similar institutions, 
with the following exceptions : — 

(1) Disputes between concerns,‘ whose transactions are a charge 
on State or local funds, both administered by the same Ministry. 
Here, as has been said, there is an internal system of arbitration. 

(2) Disputes between other concerns belonging to the same 
authority, economic association or co-operative system, without the 
consent of their head office. 

(8) Disputes concerning normal banking operations of the State 
Bank, to which the State Bank is a party. This exception does not 
apply to other banks, nor to disputes arising out of non-banking 
operations, ¢.g., the building of new premises for the State Bank. 

(4) Disputes arising out of contracts for the carriage of goods — 
by rail (except contracts for the exploitation of private branch 
railways). 

(5) Disputes arising out of contracts for the carriage of goods 
by sea or river. 

The last two exceptions do not apply to pre-contract disputes 
on these subjects, which do go to Gosarbitrage. 

(6) Disputes over taxes and other debts, ¢.g., sewage discharge 
rates, recoverable summarily, which the debtor can contest only by 
administrative procedure. There is a further class of summary 
debts where administrative procedure does not apply: examples 
are demurrage on railway wagons, return of empty sacks, hire of 
wireless relay stations. Here the debtor can apply to Gosarbitrage 
to set aside the summary writ of execution, or, if execution has 
already taken place, for the return of the property seized or its 
value. 

(7) Disputes over contracts for the supply of municipal services, 
such as gas, water, and electricity. The Supreme Court has con- 
strued this exception strictly: it applies only to the domestic con- 
sumption of such services (¢.g., in a canteen), not to their 
industrial use. 

(8) Disputes to which a collective farm is a party. 

(9) Disputes to which a private citizen is a party. 

(10) Disputes where the sum involved is less than 1,000 roubles. 

The last three are all dealt with by the courts. 

In carrying out its duties Gosarbitrage is expected to display 


considerable initiative. 
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Every year, before the annual plan comes into operation, the 
head office of Gosarbitrage sends instructions to all its branches 
on the steps to be taken to ensure the timely conclusion of con- 
tracts and to deal with pre-contract disputes, and draws attention 
to weaknesses experienced in the past year. It organises con- 
ferences for officials whose duty it is to make contracts, and gives 
them advice. It checks up on the progress made in entering into 
contracts, draws attention to any delays, and where there has been 
undue delay, takes the initiative in summoning the parties to 
arbitration. 

The practical experience gained by Gosarbitrage is turned to 
account in formulating Standard Conditions of Contract, which 
are deemed to be incorporated in all contracts for the supply of a 
given article, and in proposing amendments and additions to these 
Conditions from time to time. 

Gosarbitrage makes suggestions to the Government on directives 
which it thinks desirable. Recently there have been directives: 
(1) on when it. is appropriate to stipulate for more frequent 
deliveries than once a month (stipulations which Gosarbitrage 
found were often being made inappropriately and were causing 
much trouble), and (2) on the necessity for the consumer making 
known to the suppler his requirements as to assortment in good 
time. 


Pre-Contract DISPUTES 


Where two concerns cannot agree on the terms of a proposed con- 
tract, they must record their disagreement in a memorandum 
setting forth the point at issue and the contentions of each party, 
which must be signed by the director of each concern. One party 
—or both—may then claim arbitration. Gosarbitrage must within 
twenty-four hours fix a time and place for the hearing, which takes 
place in four days, if both parties are situate m the same town, or 
four days plus the necessary travelling time, if one party comes 
from elsewhere. 

The Standard Conditions of Contract often provide that it is 
the supplier’s duty to refer a pre-contract dispute to arbitration, 
and that if he fails to do so within (say) ten days, he will be deemed 
to have accepted the consumer’s terms as recorded in the 
memorandum of disagreement. If the supplier seeks to refer to 
arbitration after the expiration of such a time limit, the arbitrator 
will entertain the claim only if there is valid reason for the delay; 
- otherwise he will apply the Standard Conditions and dismiss the 
claim. 

Some local industries, craftsmen’s co-operatives and disabled 
men’s co-operatives, are free to decide what they will manufacture, 
and Gosarbitrage will not compel them to enter mto contracts to 
supply such goods to any particular customer. It will entertain 
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pre-contract disputes in the case of such goods only by con- 
sent, and only where the principal terms of the proposed 
contract“(quality and quantity of goods, price, and periods of 
delivery) have been agreed, and all that remains to be settled is 
some minor term (e.g., exact date of delivery, or precise assort- 
ment of each consignment). But pre-contract disputes relating to 
goods which these organisations are bound by law or by plan to 
manufacture go to arbitration in the usual way. 

In dealing with a pre-contract dispute, the arbitrator will not 
only deal with the disputed term, but look at the whole contract, 
and he is not confined to considering propositions made by the 
parties. He will of his own motion correct any illegality or 
ambiguity in the proposed terms, and add any essential term which 
has been omitted, whether or not the parties wish him to do so. 
He is guided not only by the interests of the parties before him, but 
by the general interests of the community. 

He will consider whether the parties'to the proposed contract 
are the best ones, and whether the substitution of an organisation’s 
headquarters or local branch might not save transport or storage 
costs. 

If the contract proposals seek to. change what is in the 
State plan, the arbitrator will authorise such a change only 
after. careful consideration of the supplier’s productive capacity 
and the availability of alternative sources of supply. 

It is now the policy to insist on terms providing for the maxi- 
mum assortment of articles of mass consumption; and so to arrange 
intervals of deliveries as to ensure steady working of factories 
throughout the year. 

Where one concern cannot induce another to contract with 
it at all, it may apply to Gosarbitrage for a ruling that the plan 
or some law or decree requires a contract to be made. 

Sometimes the plan provides for the supply of a commodity by 
one concern to another, but neither party makes any move to 
contract with the other. Here Gosarbitrage steps in and imposes 
a contract on them, and orders one party or the other to pay any 
penalty prescribed by the Standard Conditions for delay in entering 
into a contract. 


Brrach OF CONTRACT 


Contracts are regarded in the Soviet Union as imposing solemn 
obligations, the breach of which is a serious matter. This attitude 
is well illustrated by some of the features of arbitration practice. 

The arbitrator must normally insist on the enforcement of the 
penalties provided for in the contract for its breach, even if the 
claimant desires to waite them in whole or in part. If the claimant 
has not claimed the contractual penalty, the arbitrator must award 
it of his own mdtion. Only in rare cases does the law permit the 
arbitrator to sanction any waiver. 

@ 
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If after an account has been taken between the parties, the 
claimant desires to reduce his claim, or if a claimant desires to 
reduce a claim for unliquidated damages, the arbitrator will require 
details in writing signed by the director, and will sanction this 
course only for good grounds. 

The reason for this strictness is that otherwise two concerns in 
close trading relations might feel tempted to overlook each other’s 
shortcomings in the hope of future leniency towards their own, to 
the detriment of the plan. 

Soviet authorities take a serious view of the production of shoddy 
goods, which is a criminal offence. Where an arbitrator discovers 
that this has taken ‘place, he will report the offender to the 
authorities for prosecution. He will also award damages to the 
consumer, whether or not the shoddy goods are below the standards 
specified in the contract. In other words, an implied term is read 
into every contract, in spite of agreement to the contrary, that 
goods shall be of high quality. Even where no contractual relations 
exist (¢.g., the unsolicited tender of goods on approval) the supplier 
will be penalised, although here of course the penalty will not go 
to the intended consumer; it goes to the State. 

If defective goods are delivered, the consumer must at once 
follow the prescribed procedure for certifying their condition and 
lodging a claim against the supplier. If he fails to do so, but the 
arbitrator is otherwise satisfied that the supplier is responsible for 
the defects, the supplier will be ordered to pay the full contractual 
penalty, but the arbitrator may order up to three-quarters of it to 
be paid to the State and not to the consumer. Of course if the 
consumer’s failure prevents liability for the defect being fastened 
on the supplier, he will lose his claim. 

Where a supplier -is in arrears with delivery instalments, any 
penalties provided for late delivery are regarded as cumulative, 
unless a belated consignment is rejected altogether. In other words, 
a supplier cannot claim that a consignment should be regarded as 
fulfilment of his current obligation so long as there are any arrears 
to be made up. 

All concerns guilty of breach of contract are automatically 
_ reported by Gosarbitrage to their Ministry or head office. 


VARIATION OB REVOCATION OF CONTRACT 


It follows from the high respect paid to contractual relations in the 
Soviet Union that it is not easy to vary or revoke a contract once 
it has been signed. The general rule is that if both parties are 
subordinate to the same Ministry, its consent is required; if they 
are not, and one of them is of all-Union sfatus, the consent of no 
less a body than the Council of Ministers is required; and if they are 
both of republican or regional status, there is a special procedure 
laid down in legislation. 
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An arbitrator can vary or revoke a contract only if it conflicts 
with State plang or government decrees. Such excuses as shortage 
of raw materials or labour, insufficient productive capacity, a 
change in public taste, or the unprofitability of the contract are 
not regarded as grounds for relieving a party from his contractual 
obligations. 


JURISDICTION 


Whether a regional or republican office of Gosarbitrage or the 
U.S.S.R. headquarters has jurisdiction in an individual case 
depends on the status of the parties and the amount in dispute. 

The U.S.S.R. office deals with— 

(1) Disputes over the terms of Standard Conditions of Contract, 
where one party is an all-Union Ministry, or the parties are 
republican Ministries from different republics. 

(2) Pre-contract disputes involving 5,000,000 roubles or more, 
and money claims for 50,000 roubles or more where one party is 

an all-Union Ministry, or the parties are republican Ministries 
dai different republics. 

(8) Pre-contract disputes and money claims arising out of the 
exploitation of private branch railways, irrespective of amount. 

(4) Other cases by special decree of the Government. 

The republican office deals with— 

(1) Disputes over the terms of Standard Conditions of Contract 
between Ministries of the same republic. l 

(2) Pre-contract disputes involving 1,000,000 roubles or more, 
and money claims for 25,000 roubles or more, where one party 
is of republican status or both parties come from different regions. 

(8) Pre-contract disputes of 1,000,000 to 5,000,000 roubles and 
money claims of 25,000 to 50,000 roubles, where one party is of 
all-Union status, or both parties are of republican status from 
different republics. 

Regional offices deal with all other pre-contract disputes, and 
all money claims of not less than 1,000 roubles arising between 
parties belonging to different Ministries. It will be seen that in 
small matters a regional office may determine the rights even of 
so important a body as an all-Union Ministry, while on the other 
hand where a dispute is purely local, the regional office will handle 
it irrespective of magnitude. 

There are special offices for the cities of Moscow, Leningrad 
and Kuibyshev, which have a somewhat extended jurisdiction. 

The region or republic where the arbitration takes place is 
that of the respondent in money claims, and of the supplier in 
pre-contract disputes. Where the quality of goods delivered is 
in dispute, the arbitration will be held at the place of delivery, or 
if they have been rejected, where they actually are. 
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An office which has prima facie jurisdiction can decline to 
act only if the arbitrator considers that some authority of a higher 
status, or situate outside the area of his juridiction, ought to 
be a party to the proceedings. In such a case he refers it to the 
office above him. 

Disputes concerning living accommodation are dealt with by 
Gosarbitrage only to the extent that it will determine which of 
two concerns is entitled to the building in question; it will not 
order the eviction of a sitting tenant, which is a matter for the 
court. 


., PROCEEDINGS: 
Proceedings may be initiated by either of the parties, their head 
offices or Ministries, the Ministry of Justice, or Gosarbitrage itself, 
which will act if it possesses written information on the existence 
of a breach of contract. 

Before going to arbitration the claimant is bound to take steps 
to settle the dispute directly. Proof that he has done so must 
be annexed to his points of claim. In money claims, this consists 
of a letter before proceedings; in pre-contract disputes, of the 
memorandum of disagreement. If this proof is not forthcoming, 
the claim will be rejected. | 

To avoid Gosarbitrage being used as a debt-collecting agency, 
a-claim for money due for goods supplied or work done is accepted 
only on proof that the debtor has been invited to draw on his bank 
for the sum due and has declined to do so, or that his bank has 
declined for a period of thirty days to honour his draft. Where 
the debtor has drawn on his bank, it is idle to go to arbitration, 
since a draft has the force of a writ of execution and obliges the 
bank to transfer the sum named from the debtor’s account to the 
creditor’s. . 

The points of claim (or counterclaim) must be signed by the 
director or his deputy. If they are defective, they may be 
returned unconsidered, or the claimant given a time-limit in which 
to amend them. If he fails to do so, they will then be returned 
unconsidered. 

The statutes of imitation are applied in arbitration. If grounds 
are alleged to exist which extend the period, this point will be 
dealt with at the hearing. If no such contention is raised, and 
the claim is clearly statute-barred, it will be summarily rejected. 

A claim that the respondent be ordered to contract with the 
claimant must contain :— 

(a) proof of the alleged duty to contract; 

(b) proof of efforts to induce the respondent to contract; and 

(c) a draft contract, if by the Standard Conditions of Contract 
the duty to submit a draft is on the claimant, otherwise a descrip- 
tion of the subject-matter of the contract; and 
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(d) proof of payment of the State fee, and of service on the 
respondent of a copy of the points of claim and annexed 
documents. 

There is no third-party procedure in Gosarbitrage: if the 
respondent claims that his default was occasioned by a third 
party he must bring his own independent proceedings, and there 
will normally be no stay of execution against him meanwhile. 


FEES 


The fee payable for an arbitration, which goes to the Exchequer, 
is as follows— 

(1) Breach of contract disputes: 2 per cent. of the sum 
claimed; or if not a money claim, 20 roubles. 

(2) Pre-contract disputes: 100 roubles in regional, 800 roubles 
in republican, and 500 roubles in all-Union arbitrations. 

On appeal to the Chief Arbitrator:—Half the first fee, calcu- 
lated on the amount remaining in dispute. 

The claimant (or appellant) pays the fee in the first instance, 
and recovers it from his opponent if successful. 


REPRESENTATION 


The arbitration tribunal consists of an arbitrator and a responsible 
representative of each party. If the representatives cannot agree 
upon an award, the arbitrator makes his sole award. 

In breach of contract disputes, directors or their deputies, 
authorised representatives of the Ministry, and heads of sections 
or shops whose work is in issue, if authorised by the director, are 
considered responsible representatives. In pre-contract disputes, 
where an award may establish liabilities of long duration, the 
field is narrower. Only the director or his deputy, or the chief of 
department of a Ministry or his deputy, may act as responsible 
representative. 

Representatives are not supposed to let the case go by default. 
In an all-Union arbitration, where important issues may be at 
stake, the case cannot proceed in the absence of either party with- 
out the sanction of the Chief Arbitrator himself. In the lower 
arbitrations, the arbitrator has a discretion to proceed, but does 
so only exceptionally. 

Other representatives of either party may be present at the 
hearing, ¢.g., engineers, economists, lawyers, accountants, and 
they may give evidence and produce documents; but they cannot 
replace the director or his deputy. 

Any non-appearance is reported to the appropriate Ministry. 


SPEED oF HEARING 


The U.S.S.R. office has a rule to hear all Moscow disputes in 
fifteen days, and all other cases within one month. The latest 
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figures show that 60—70 per cent. of cases are dealt with im fifteen 
days, and 95 per cent. within a month. The list is arranged to 
ensure the minimum waste of time by busy directors. The length 
of hearing is estimated, and times for hearing each case appointed 
throughout the day. If one concern has several pending arbitra- 
tions, they will all be put in the hst for the same day. - 


APPEALS 


. An appeal lies as of right to the Chief Arbitrator of the office where 
the case was heard. In pre-contract disputes he must determine 
the appeal within four days (if both parties are situate in the 
‘same town) or four days plus any necessary travelling time (if 
they are not). In breach of contract cases the period is one month, 
which may be extended if there is a lengthy investigation or 
examination of accounts to be undertaken. l 

If the Chief Arbitrator dismisses the appeal in whole or in part, 
he must submit his decision with reasons to his superior office for 
approval. : 

Apart from appeal by the naie all awards are kept under 
constant review both by the Chief Arbitrator and the Ministry of 
Justice, who have wide powers to correct any illegahty in an 
award or in appropriate cases to order a new hearing. 

An appeal does not operate as a stay of execution unless ane 
Chief Arbitrator so directs. 


EXECUTION 


Awards are subject to immediate execution unless otherwise 
stated. In this they differ from. Judgments, which may be 
executed only after the time Hmit = giving notice of appeal has 
expired, or the appeal dismissed. 

Gosarbitrage must serve a copy of the award on the parties 
within forty-eight hours; in practice it does so within twenty- 
four hours simultaneously with the writ of execution. 

Failure by an official to comply voluntarily with the terms 
of an award may render him Hable to prosecution. 

Pre-contract awards are subject to execution only as to the 
arbitration fee and as to any penalty for delay in making a con- 
tract. The contract awarded is deemed for all purposes to be in 
existence, and the parties are estopped from denying it in any 
subsequent proceedings. 

Payment of sums of more than 500 roubles is enforced by 
addressing the writ of execution direct to the debtor’s bank, which 
is then bound to transfer funds from thedebtor’s account to the 
creditor’s. If there are insufficient funds, the writ is handed to 
the court bailiff for execution in the ordinary way. Sums up to 
Bat ee Gergen a En court bailiff. 
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Sums of more than 200,000 roubles due from an all-Union 
institution, 50,000 from a republican institution, and 10,000 from 
a regional institution, are recoverable respectively from the 
U.S.S.R. Treasury, the republican Treasury, and the regional 
Finance Department. 

If the debtor concern is in liquidation, the writ of execution 
is served on the liquidator’s committee, which applies the usual 
order of priorities. 

A money award will state from which account the money is 
to be drawn, ¢.g., current, capital construction, repair and main- 
tenance, etc. An award need not, however, necessarily be 
expreased in money: it may order faulty work to be re-done, or 
property to be handed over. 

Awards must be executed within a year from when execution 
was first possible, i.e., the date of the award or the expiration of 
any time limit specified therein. 

Dopey CoLuarp.* 





* Of Gray's Inn, Barnster-at-Law. 
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HUMAN RIGHTS IN ERITREA 


Tue Constitution of Eritrea, drafted by a United Nations Com- 
missioner, adopted by the Eritrean Constituent Assembly in July, 
1952, and ratified in August by His Imperial Majesty the Emperor 
of Ethiopia as Sovereign of the Federation, became effective with 
the withdrawal of the British administration in September of that 
year. Its basis is the separation of powers, subject to a limited 
power in the executive to control the legislature and appomt 
to the judiciary, and to a power in the judiciary to declare uncon- 
stitutional an executive order or a legislative act. The Constitution 
contains a list of fundamental human rights prescribed by the 

United Nations in its resolution of December, 1950, on the disposal 
' of Eritrea, some of which (for instance the “‘ right to exercise any 
profession ’’) are ‘‘ subject to the requirements of the law.’’ The 
list prescribed by the United Nations ends with the general 
provision that: 

“ The respect for the rights and freedoms of others and 
the requirements of public order and the general welfare alone 
will justify any limitations to the above rights ”; 

and the Constitution adds: 

‘¢ The enjoyment of human rights and fundamental freedoms 
may be regulated by law provided that such regulation does 
not impede their normal enjoyment.”’ 

All existing laws were continued in force by the Constitution, but 
‘Cin the event of a conflict between such laws and regulations and 
this Constitution, the Constitution shall prevail.” 

The idea of the citizen having any rights against the authorities 
being a startling innovation in Eritrea, resort to the Supreme Court 
in defence of constitutional rights has been rare, but five cases 
have arisen in the first two and a half years of self-government. 
The earliest case, decided in August, 1958, concerned the “ right 
to freedom of opinion and expression,” a newspaper having been 
suppressed by the withdrawal of its licence to print just before the 
persons concerned had been acquitted of a criminal chargé of 
seditious libel. Under an Italian law no one could print without 
a licence, and the court held that this provision was constitutional 
as a means of.raising revenue and of keeping the authorities 
informed of the existence and locality of printing presses; but 
that it was unconstitutional as a means of controlling the press, 
and that the withdrawal of the licence for this purpose was therefore 
unlawful. 

The next case arose in October, 1958, out of the “right to 
life, liberty and security of person ”: certain persons detained 
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under extraordinary powers conferred on the executive by a British 
Proclamation (ordinance) issued when banditry was at its height 
in 1950, applied for orders in the nature of habeas corpus. These 
applications, however, were abortive, for the applicants were 
released before judgment was delivered. 

In June, 1954, judgment was delivered in a case on the “ right 
to freedom of peaceful assembly and association.” By an Itahan 
colonial law of 1989, it was a criminal offence to hold a public 
meeting without seventy-two hours’ notice to the police, after which 
notice (although this was not directly in question) the police could 
forbid it for reasons of ‘‘ public order, morality or health.” A 
meeting had been held, without giving such notice, 80 peacefully 
that the police had heard nothing about it till some time later, 
when a prosecution was instituted. It was plain that prima facie 
the Italian law was in conflict with the Constitution, and the 
question was whether it was saved by the general permission to 
regulate the fundamental freedoms. The President (a Scot whose 
judicial experience had been in India) held that it was not, but 
the other two members of the bench (respectively Italian and 
Eritrean) held that it was. They said that it must not be assumed 
that powers would be abused, and that laws giving powers are 
therefore not unconstitutional merely because of the possibility 
of abuse. It must be remembered that Italian courts dealing with 
administrative orders insist on their being speaking orders, stating 
the reasons in full—a mere recitation that ‘‘ for reasons of public 
order I forbid’? will not do. If the order does not speak, or if 
the reasons recited do not bring it within the powers under which 
it purports to be issued, then not only will it be quashed (which 
would be of little use to those whose meeting had already been 
prevented) but disobedience to it is no crime. 

In the same month of June was challenged a collective fine 
imposed by the executive under the same Italian law on a village 
whose inhabitants had persistently and anonymously victimised 
the tenant of an Italian landowner. The Supreme Court found 
that the law authorising such a fine did not conflict with any of 
the fundamental rights, and might be imposed by the executive 
to recoup the expense of stationing extra police, but could not 
be imposed by the executive as a punishment, since by the Con- 
stitution ‘‘ judicial power shall be exercised by ”’ the judiciary. 

The latest decision arose out of a law passed by the Eritrean 
Assembly in 1958, regulating the forensic profession. This law 
absolutely disqualified any person who had ever “‘ been convicted 
of any delict by any court in Eritrea,” and a declaration of uncon- 
stitutionality was sought by a practitioner licensed by the British 
` administration after he had been convicted of and fined for a petty 
offence which was nevertheless classified by the Penal Code as a 
delict. Judgment was delivered in February, 1955, that the 
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provision did not offend against the right that “ retroactivity of 
penal law shall be excluded,” which must be construed as referring 
only to laws imposing punishments in the strict sense. It did of 
course prima facie infringe the “‘ right to exercise any profession ” 
—indeed the whole Act was a prima facie infringement of that 
right—but the right is expressly “ subject to the requirements of 
the law.” It was held that the ‘‘ requirements of the law’? must 
themselves, to be constitutional, conform to the general conditions 
which “alone will justify any limitations to the above rights”; 
and accordingly, although the regulation of the forensic profession 
is prima facie justified as eminently in the public interest, ‘‘ the 
criterion to which the law in question,” said the Italian judge’s 
. leading judgment, ‘‘ has resorted to obtain a particular standard 
of morality among those admitted to the profession is excessive in 


relation to the end to be attained . . . The provision attacked ... 
since it makes no distinction (as it should) between a delict 
deserving serious moral obloquy ... and a delict which is the 


result only of unintentional negligent conduct, constitutes an 
unlawful limitation of a fundamental freedom.” 

The resolution of the United Nations was greeted with consider- 
able derision in learned quarters } when its contents became known; 
but it has proved in the hands of an independent judiciary to be 
not a useless weapon in the defence of liberty. 


J. A. CLARENCE SMITH.* 





1 (1951) LL.Q. X1, 222. ' 
* District Judge of Eritrea. 


CORRESPONDENCE 


My Lord, 

Permit me some observations on your review of my “ Philosophy of Law” 
(Modern Law Review, January, 1955, p. 8%) almply to correct points of 
fact. ` 

Your reviewer notes that the book has been translated into several 
languages “including Bulgarian; a compliment returned in the text by three 
paregraphs devoted to Bulgarian legal philosophy.” Apart from the fact 
thet only a small portion of my work has been translated into Bulgarian, 
the reader can see for himself that besides my very brief note on Bulgarian 
philosophy I have devoted much more space and emphasis to legal philosophy 
in Hungarian, Greek, Dutch, Danish, Swedish, Polish, Czech, etc., although 
my book has not been translated into any of these languages. There is thus 
no foundation for your reviewers insinuation. 

Your reviewer thinks the bibliography excessive. This may be true of 
the most recent period, for which the translator added numerous references 
without consulting me. But as regards authors up to the present century 
my historical account offers not merely “potted versions of philosophic 
systems ” but many comments, and sometimes sharp criticisms. I believe in 
fact that my book, though far from perfect, presents a less incomplete 
history of legal philosophy than either the morks which he cites or any 
other work hitherto published. 

As for the systematic part, your reviewer insists on the difference between 
the Thomistic doctrine of natural law “as an emanation of God” and my 
view of law as derived from human nature. I was not attempting a work 
on theology, for which I am not competent, but I did seek to show that the 
results of the scientific investigation which I had attempted by the light of 
reason do not contradict but rather confirm those reached by the phktlosophia 
perenmis from its dogmatic postulates. Perhaps your reviewer overlooked 
some observations on pp. 480-1 as well as the part of the book where I 
emphasised the distinction between natural law and positive law and the 
validity of the former as against the latter. Otherwise he could not have 
said that I “identify” these two types of law and remain “speechless” 
before the problem of their possible conflict. 

The juridical limits of State power and the. necessity of respecting the 
natural rights of the individual are themes asserted by me not merely “in 
two vague pages at the end of the book” but from the beginning (page 38) 
and on every relevant occasion (pp. 816-7, 869-70, 882-4, 442, 445, etc.). I 
thus hed no need to restate them in an appendix. These themes, moreover, 
I have always in this and in my other writings maintained. It was for the 
defence of freedom that I volunteered for service in the First World War 
and that I joined the Fascist movement in the early days when it was a 
simple movement of resistance against the Bolshevik threat, long before it 
had become a government or even a political party; and I was expelled 
and victimised by the Fascist movement at a date before it took the fatal 
decisions which I, like all the world, deplore. 

With all respect, 
a I am, 
Yours faithfully, 
Giorgio Der Vrconio. 
June 14, 1955. 
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Tue Crown AND “‘ Per Quop Seravirrum Amarr ”’ 
Are Policemen Servants? (No. 2) 


A First note on the above subject in 16 M.L.R. 97 dealt with the 
wide range of opinions expressed by the High Court of Australia 
in Att.-Gen. for N.S.W. v. Perpetual Trustee Co. Lid. [1952] 
A.L.R. 125; 85 C.L.R. 287. The same case has now been decided 
on appeal by the Judicial Committee of the Privy Council: [1955] 
2 W.L.R. 707; [1955] 1 All E.R. 846. In an opinion delivered 
by Viscount Simonds, the Board affirmed the majority decision of 
the High Court holding that the Crown could not recover damages 
against a defendant whose negligent injuring of a police constable 
led to the Crown losing the latter’s services and being prematurely 
committed to retiring him on pension. 

As indicated in the first note, the several High Court opinions 
gave many reasons for supporting a decision either way.. The 
single Board opinion has the convenience of giving more restricted 
reasons, but.these have even wider possible implications than had 
the reasoning which prevailed below. ` 

The ‘“‘ Goodhartian ” ratio of the Board’s decision is clear and 
unobjectionable, and so is a first extension to loss of services of a 
member of the armed forces; on the latter point, the majority 
opinion of the High Court in Commonwealth v. Quince (1944) 68 
C.L.R. 227 is approved. The conflicting decisions in Bradford 
Corporation v. Webster [1920] 2 K.B. 185 and Att.-Gen. v. Valle- 
Jones [1985] 2 K.B. 209 are disapproved and will presumably be 
treated by the English courts as overruled; the House of Lords 
has by no means always faithfully followed Judicial Committee 
decisions, as can be seen by comparing Commonwealth Trust v. 
Akotey [1926] A.C. 72 (J.C.) with Jones v. Waring and Gillow 
[1926] A.C. 670 (H.L.), and Robinson v. South Australia [1929] 
A.C. 469 (J.C.) with the Thetis Case [1942] A.C. 624 (H.L.), but 
in the present instance the decision is too specific and based on 
generally applicable principles of the unenacted law to be readily 
distinguished. 


The Judicial Committee has come down on the side of the 
Australian ‘ modernists’? (Fullagar and Kitto JJ. ), who regarded 
the action per quod servitium amisit as a barbarous survival, not 
to be extended any further than imperative authority, narrowly 
construed, requires. But in seeking reasons for excluding police 
and military service from the scope of the action, the Board has 
produced an explanatory hypothesis which while related to theories 
488 ° e 
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canvassed below produces a different emphasis. The Board puts 
its stress on what it considers a “ fundemental’’ distinction 
between “‘ public office ” on the one hand and “‘ private domestic 
relations ” on the other. The “ public officer,’’ though often called 
a servant, is said to have an “ original? authority, meaning one 
not derived from the command of a master, whereas the master’s 
authority is the essential feature of private service: This notion 
was not absent from the reasoning in the High Court, but there 
the principal stress was on the conception of fealty which distin- 
guishes military and police service not only from private service, 
but also from other forms of public service. 

It is suggested with respect that the Board’s emphasis is 
unfortunate. It fails to supply any satisfactory explanation of the 
military case, where command rather than independent authority 
is most prominent. Even the police carry out a great many duties 
which are properly traceable to a ‘f command ” situation, notionally 
culminating, with the highly centralised police systems of the 
Australian states, in a Minister of the Crown. Moreover, although 
the Beard points out that the question of vicarious liability of the 
Crown does not necessarily depend on the same considerations as 
those applicable to the, instant problem, their Lordships did rely 
to a considerable extent on analogies drawn from such unfortunate 
decisions as Enever v. R. (1906) 8 C.L.R. 969, whose ludicrous 
consequences can be seen in Baume v. Commonwealth (1006) 4 
C.L.R. 97 and Field v. Nott (1989) 62 C.L.R. 660; thus we are 
threatened with an extension of the pestiferous doctrine which 
insulates the public treasury from responsibility for many kinds 
of official wrong, because of an antiquarian concentration on what 
“ The Crown ” can command, when a more contemporary approach 
would be to inquire merely whether the officer in question is 
carrying on the business of government. Since the actual practice 
of governments usually accepts financial responsibility for the 
wrongdoings of soldiers and police, and discretionary torts of other 
servants, it is difficult to see why the courts should go out of their 
way to encourage doctrines which remove such claims from the 
sphere of enforceable right, relegate them to treasury discretion, 
and create in practice merely the opportunity for the private citizen 
to be mulcted in costs: However, this aspect of the present 
decision is an implication from its explanatory hypothesis, and it 
is to be hoped that the courts will show the frequent distrust of 
such hypotheses which justifies the peculiar boast that the law of 
England is not logical. 

G. SAWER. 
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Toe PARAMOUNTCY OF THE CHILD’S WELFARE 


THe recent decision of the Court of Appeal in Re Aster (an 
infant) > provides a convenient background for a re-examination 
of the principles relating to the custody of children as enacted in 
section 1 of the Guardianship of Infants Act, 1925. Although 
Re Aster itself is disappointingly devoid of any mention of that 
provision, the case is of considerable importance as a reinforce- 
ment of the tendency shown in Re Collins* in construing the 
‘section; to that extent it displays a further reaction against the 
decision in Re Carroll.’ 

The facts in Re Aster were unusual— 

In May, 1952, a girl was born of an illicit union of a 
young girl of twenty with a married man many years her 
senior. The parents subsequently quarrelled and the mother 
who was a Roman Catholic handed the infant to a Catholic 
Society with a view to adoption‘; she maintained this 
attitude throughout the proceedings. The father, who, as 
Evershed M.R. pointed out,’ had never denied paternity and 
had displayed considerable affection for the child, applied for 
custody.® 

The Court of Appeal, in confirming Harman J.’s order giving 
custody to the father, skirmished with the problems consequent 
upon the earlier judicial pronouncements on section 1 of the 1925 
Act by considering the principles applicable without, however, 
reciting that section or considering the interpretations placed upon 
it. The section reads as follows :— 


1 [1955] 1 W.L.R. 465; [1985] 2 All E.R. 202 sub nom. Re A (an infant); 
the court consisted of Evershed M.R. and Jenkins L.J. only, the appeal bei 
interlocutory, see Chinchen v. Chinchen [1950] W.N. 22 at p. 28 per 
L.J. Similarly, Re Collems [1050] Ch. 480 was technically dealt with as an 
appeal out of time and on these the application was refused, although 

o court dealt fully with the substance of the case were it to grant leave to 
appeal out of time. 
[1950] Ch. 489. 
[1081] 1 K.B. 817. 
Harman J. had gi eben expressed the view, [1955] 2 All B.R. 202 at 
p. 205, asteriaked footnote, that the ‘‘ father’s objections would be fatal to 
any adoption b aos eae The Court of Ap recently held in Re M 
(an infant) [1055] 8 W.L.R. 820; [1955] 2 E.R. 911 thet a father 
is not a ‘parent '’ within the meaning of that word in s. 2 (4) (a) of the 
Adoption Act, 1950. 
5 He said that the case wes unique ‘‘in that here the putative father [was] 
very much on the scene "’ p; 488). 
The proposal for the child's upbringing was for her to be put in the care 
of the father’s brother and his wife who in turn undertook to bring the child 
up as a Roman Catholic. A good desl concerning this undertaking was made 
by counsel for the mother inasmuch as the father’s relatives were no} them- 
selves strong adherents to that faith and none of their three children was 
brought up sccording to the tenets of Roman, Catholicism. The contention 
that therefore the undertaking lacked sinoority "and could not be accepted at 
its face value was rejected by Hvershed M.B. (at p. 469). On the court’s 
attitude to religious views, seo Lord Hewert C.J. in the Divimonal Court in 
Re Carroll [1981] 1 K.B. 817 at i 828 and Serntton L.J. in the Court of 
Appeal at p. 836; also Re Collins [1¥52] Ch. 489. 

® 
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‘ Where in any proceedings before any court . . . the 
custody or upbringing of an infant . . . is in question, the 
court in deciding that question, shall regard the welfare of 
the infant as the first and paramount consideration, and 
shall not take into consideration whether from any other 

int of view the claim of the father, or any right at common 
aw possessed by the father, in respect of such custody, is 
superior to that of the mother or the claim of the mother is 
superior to that of the father.” 7 


At first blush the section appears to sweep away all the old rules 
and substitute an entirely new approach. Strikingly, the courts 
have laid down that the section does not alter the pre-1925 law’ 
and the preamble to the statute strengthens this contention.’ 
Such an interpretation requires a reading of the section whereby 
the second limb limits the application of the- first to the extent 
that the section can only be invoked in cases where the suit is 
contested by the parents of the child or by the relatives of the 
parents..° The section is thus not read as a whole, the second 


7T Italics supplied. 

8 In McKes v. MeKeos [1951] A.O. 852, a case before the Judicial Committee of 
the Privy Council on a from Canada concerning the effect of the rules 
of private internatio law on s. 1, Lord Simonds said (at p. 866): 
‘But they [their ips] would add that too much stress should not 
laid on the provisions of the Guardianship of Infants Act, 1925. S. 1 of that 


Act introduced no new principle of law, but merely enacted the rule which - 


had long been acted on in the Ohancery Division of the High Court of 

Justice.” Bee also Re Collins [1050] Ch. 489 at p. 506-6; W. v. W. [1996] 

P. 111; Re Thain [1926] Ch. 676 per Lord Hanworth M.R. at p. 689 and 

L.J. at p. Ol; Re Carroll [1981] 1 K.B. 817 per Bcrutton LJ. 
at p. 837 and Slesser L.J. at p. 855; contra Greer L.J. at p. 848. Similar 

views were reseed in the Scottish cass of Hume v. Hume, 1926 8.C. 1008 

per Lord San a 1015 and Lord President Olyde at p. 1018. Followed 

.0. TT8; Christison v. Chrnstison, 1986 B.C. 881; M'Lean 

v. M'Lean, 1947 So.L.T. 86 at p. 41. Al h the 1925 Act did not apply to 
Northern Ireland a statement to similar effect by Lord Mermman P. in 
ey ag Vol. 17, (1985) 656-0 was ae approvingly by the cours in Re 
E. A. W. & M. W. tnfants [1940] N.I. 1. Bee also Allon v. Allen [1048] 
2 All H.R. 418 based on a care and control case. Compere New Zealand 
decisions based on an identical provision in s. 2 of the Guardianship of Infante 
Act, 1926, Re Butler (an infant) [1981] N.Z.L.R. 121 and Miller v. Low 
[1952] N.Z.L.B. S75 per F. B. À J. at p. 588. 

* The le reads as follows: ‘* Whereas Parliament by the Sex Dis- 
qualification (Removal) Act, 1919, and various other enactments, has sought 
to establish ss pre D law between the sexes, and it is expedient hae aie 
principle should ob with respect to the guardianship of infants and the 
nghts and responmbilities conferred thereby."’ On the use to which pre- 
ambles can be used in construing a Statute, see Maxwell on Interpretation 
of Statutes, 10th ed. (1958) p. 46. The only a t deviation from this 
interpretation sppears ın Chipperfield v. Cha [1952] 1 All H.R. 1860. 
There, on an application to ia ee order, the Divisional Court held that 
justices were wrong in holding that to succeed the husband must show that 
the wife has been guilty of misconduct. Pearce J. said (at p. 1861): "8. 1 
of the Act is delb y framed in the widest terms to secure consideration 
of the infant's interest in any court where its custody or upbringing is at 
stako.” 

10 This must be considered to be the effect of Re Carroll [1981] 1 K.B. 817 as 
distinguished in Re Collins [1950] Ch. 4980. Indeed, this was predicated by 
Lord ds in Hums v. Hume, 1928 8.0. 1058 at p. 1015. j 
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limb of the section only then being the enactment of the legisla- 
ture’s intent as recorded in the preamble. It is necessary in the 
prevailing circumstances to imply an ‘id est” before the words 
‘it shall not take into consideration etc... .’’, thereby lmiting 
the apparent effect of the opening words of the section. 

The present position can be analysed as follows :— 

1. In cases when one party to the suit is neither a parent nor 
a relative, section 1 is inapplicable and the rules relating to the 
supremacy of parental rights pertain: Re Collins and Re Carroll. 

2. When rival claims are made by parents or relatives, the 
paramountcy rule prevails. It seems, however, firstly that the 
test of the welfare of the child is deducible only by reference to 
the relative merits of the proposed future for the child put forward 
by the parties and not by any objective test whereby the proposals 
by the parties are merely considered by the court.** This view 
finds expression in Re Aster where Evershed M.R.,** whilst 
recognising that ‘‘paramount’’ was not synonymous with 
‘‘ exclusive,” did give effect to the provision that the child’s 
welfare shall be ‘‘ first and paramount.” 1? Significantly, how- 
ever, reference was made to the behaviour of the respective 
parents vis-à-vis the child in a passage from the Master of the Rolls’ 
judgment to the effect that 1*4 “‘ the present appeal is to be attributed 
in some measure to that bitterness, and in some measure to religious 
zeal rather than to the single purpose of the welfare of the 
echild.’’ 15 

Section 1 of the 1925 Act has made some inroad on the old law; 
but just as in 1925 it was necessary to legislate in conformity with 
social conditions regarding sexual equality, so in 1955 the needs 
of contemporary society demand that in all cases involving an 
infant the paramountcy rule shall prevail and that the wishes of 
both parents shall be taken into account in arriving at what is best 
for the welfare of the child. 

It is submitted that the objection that this would entail the 
court constitutmg itself as a board of child welfare is not fraught 
with consequences of any difficulty. The courts, in exercising 


11 Thus only within narrow limits can the court vary s proposed arrangement. 
It cannot substitute its own solution for the child’s upbringing. 

14 At p. 468. ' 

13 Welfare is obviously not the sole consideration, but the method of approach 
and order of priority of factors is important. Some effect must be given to 
the word ‘‘ first ” otharwise it becomes tautologous; Morton J. ın Re B....’s 
Settlement [1940] Ch. 64 at p. 68. Bee also Hvershed M.R. in Clarke (other- 
wise van der Zaan) v. Clarke (1955) The Times, May 25. 

14 At p. 467. > 

18 Similarly, in Wakeham v. Wakeham [1954] 1 W.L.R. 866 at p. 868 Evershed 
M.R. commented: “'. .. the proceedings before Collingwood J. and the 
Fe ee enn 

usband and the wife to gain technical advantages.’’ 


Sxrr. 1955 NOTES OF CASES 498 


their jurisdiction on behalf of the Queen as parens patriae '* should 
be equal to a task which would cause no more anxiousness |” than 
these cases presently do.'* 

L. J. Brom—Coorrn. 


DELAY IN APPLICATIONS FOR MANDAMUS 


By Re Brivham U.D.C.; Re Totnes U.D.C. [1955] 1 W.L.R. 426, 
attention has been drawn to the rule that an application for a 
mandamus will not be granted after a reasonable time has elapsed. 
The facts arose from the nationalisation of electricity and gas 
undertakings in 1947 and 1948 respectively. After their trans- 
ference to public ownership electricity undertakings paid a contri- 
bution instead of the usual local rates, but gas undertakings con- 
tinued to be rated. A valuation officer drew up proposals for 
putting the South Devon gas undertaking in the rating valuation 
list for the years 1951-58, but the gas board objected on the ground 
that the proposals included the insertion in the valuation list of 
an assessment of a hereditament which was not previously included 
in the list. The officer appealed against the objection, but he with- 
drew his appeal and the proposals shortly before they were due to 
be heard by the Local Valuation Court. The report shows that the 
Brixham U.D.C. stood to lose £5,000 in rates if the appeal and 
proposals were nöt considered by the Valuation Court, and the 
Brixham, Totnes and Salcombe councils applied for an order of - 
mandamus to com the Valuation Court to hear them. The 
Divisional Court, however, dismissed the application upon grounds 
which need not be idered here. A subsequent application for 
leave to appeal toJthe Court of Appeal should have been made 
within four dpys’ of the Divisional Court’s decision, but it was 
delayed on pccount of negotiations between the applicants and the 
county council and the Ministry of Housing and Local Government, 
as well as by the indecision of the Salcombe U.D.C. as to whether 
it should take part in the appeal, and its eventual withdrawal from 
a litigation. The Court of Appeal refused the application for 
léave to appeal because it was out of time, but Singleton L.J. said 
that, speaking for himself alone (Romer L.J., the other member of 
the court, gave no opinion at all on the matter), he thought it 
would have been better if the councils had been heard before the 


16 Eyre v. Shaftesbury (1725) Gib. Rep. 172; 25 E.R. 121. 

17 Everahed M.R. in Re Aster (at p. 466) noted that ‘‘all these cases are neces- 
sarily anxious cases.’ 

18 Frequently, moreover, a expresses itself in terms which muggest that 
it would welcome a freer ım matters involving the welfare of children. 
The Court of Appeal’s reiteration in Fisher v. Fisher (1955) The Times, June 
23, per Singleton L.J. that the matter is always one for the discretion of 
the judge of first instance is an indication that the courts regard the matter 
as containing an element of elasticity in the application of the principles. 
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Valuation Court. In his opinion what took place was a hearing at 
which they were entitled to be heard despite the purported with- 
drawal of the appeal, but they had taken so long over their applica- 
tion for leave to appeal that it could not be acceded to. 

Although this case turned upon an application for leave to 
appeal it is perhaps of some interest to examine the judicial 
attitude towards delay in applications for mandamus itself. Cases 
in the nineteenth century point to the development in this field. 
In Ward v. Lowndes (1859) 29 L.J.Q.B. 40, the Statute of Limita- 
tions was held not to bar an application for the writ, as it then 
was, and yet a much shorter period of time was held to be fatal in 
Coke v. Jones (1861) 4 L.T. 806. There a county court judge had 
directed the jury that the plaintiffs were entitled to verdict in a 
dispute, but with only nominal damages. The jury, however, 
returned a verdict for £10, whereupon the judge directed a verdict 
for one shilling to be entered. More than.a year was suffered to 
elapse before the plaintiffs moved for a rule calling upon the county 
court judge to enter the verdict pursuant to the finding of the Jury, 
and the application was held to be too late. A delay of only three 
months was held to be a subsidiary ground for the refusal of the 
writ in R. v. Robson (1898) 9 T.L.R. 168, though it was doubtful 
whether ‘a delay of such short duration could stand alone as a 
ground. 

The position was clear by the time of the case of Croydon 
Corporation v. Croydon R.D.C. [1908] 2 Ch. {. Special expenses 
for drainage works had been incurred by/ the plaintiffs upon 
terms the result of which was that money: wes due each year 
from the defendants to the plaintiffs, and the \amount so due was 
recoverable by the defendants from three contributory parishes, 
for whose benefit the special expenses were in . By mistake 
the plaintiffs did not for several years call upon the. defendants to 
pay the full amount properly due, and less was\paid until 
September, 1904. In April, 1905, the plaintiffs drew stein to 
the mistake, and called upon the defendants to pay the Palance 
due in respect of several previous years up to September, 1904, 
and to make payments for the future upon a proper oot 
The defendants paid on the lower scale till September, 1905, d 
thenceforward paid in full. They were unable to recover part of 
the arrears from the contributory parishes, and declined to pay 
the arrears; whereupon the plaintiffs brought an action to recover 
the arrears, and for a mandamus to enforce the levy of a rate to 
satisty them. The defendants admitted that the plaintiffs were 
entitled to judgment for the arrears, but contended that a 
mandamus to enforce payment of a retrospective rate would be 
illegal. Cozens-Hardy: M.R., Buckley amd Kennedy L.JJ. in the 
Court of Appeal held, however, that the court had a discretion to 
grant a mandamus to enforce the levying of a rate to meet obliga- 
tions for special expenses of former years, if the circumstances 
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justified it; that there was no reason for granting a mandamus to 
enforce payment of the arrears up to 1904; but that, Inasmuch as 
a demand was made and might have been complied with in the 
course of the current year 1904-5, a mandamus ought to be granted 
to enforce payment of the amount due for that period. 

The rule seems established beyond doubt that negligence or 
unreasonable delay on the part of an applicant for a mandamus 
will lead to a refusal of the remedy, and the position does not 
appear to have been affected either by the Limitation Act, 1989, 
or by the Law Reform (Limitation of Actions, etc.) Act, 1954. 
s Vigtlantibus et non dormientibus jura subserviunt ” (R. v. Fowey 
Corporation (1824) 2 B. & C. 584, 591, per Abbott C.J.). In view 
of Singleton L.J.’s remarks in the Bricham case it is unfortunate 
-that a technicality had defeated the councils’? attempt to appeal 
from a decision of the Divisional Court. If their delay had been 
merely in the original application for a mandamus, and it had not 
amounted to negligence, their subsequent appeal might well have 
been received with favour by the learned Lords Justices. 


D. C. M. YARDLEY. 


ANNULMENT OF A GENERAL ELECTION 


Tax case of Simpson v. Att.—Gen. [1955] N.Z.L.R. 271 must 
surely be unique in the strict meaning of that much-abused word, 
for the plaintiff sought a declaration that the General Election in 
New Zealand in 1946 was void and destitute of legal effect; that, 
consequently, New Zealand had been without a legislature since 
1946 and, possibly, without a Government since that time and that, 
as a further consequence, all legislation passed since the date of 
that election by the body purporting to be the New Zealand 
Legislature was void. 

The plaintiff ’s claim rested on the interpretation of s. 101 (1) 
of the Electoral Act, 1927 (N.Z.). That section provides that for 
every general election the Governor-General shall, not later than 
seven days after the date of the dissolution or expiry of the last 
Parliament, as the case may be, by Warrant under his hand... 
direct the Clerk of the Writs to proceed with the elections. 

The Parliament elected in 1948 expired by efftuxion of time on 
October 11, 1946. It was agreed on all sides that the Governor- 
General’s Warrant was not issued until November 6, 1946— 
seventeen days later than the time specified by section 101. The 
point at issue therefore resolved itself into the question whether 
the provisions of section 101 were mandatory or directory. The 
Court of Appeal, affirming Barrowclough C.J., held that those 
provisions were directory and that the failure to comply with them 
did not invalidate the subsequent General Election. The Court 
of Appeal based its conclusions on the judgment of the Privy 
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Council in Montreal Street Tramway Co. v. Normandin [1917] A.C. 
170 in which it was said (at p. 175), that ** when the provisions of 
a statute relate to the performance of a public duty and the case 
is such that to hold null and void acts done in neglect of this duty 
would work serious inconvenience . . . it has been the practice 
to hold such provisions to be directory only, the neglect of them, 
though punishable, not affecting the validity of the acts. done.” - 

That to hold the provision referred to to be mandatory would 
undoubtedly ‘*‘ work serious inconvenience ’’ is beyond doubt and, 
in view of New Zealand’s constitutional position as a self-governing 
Dominion, it is a little difficult to see how the allegedly invalid 
legislation could have been validated. Perhaps the way out of that 
difficulty would have been the passing of an Imperial Act validating 
the legislation, notwithstanding the Statute of Westmmster, because 
New Zealand did not adopt or, if the plaintiff’s contention was 
correct, did not purport to adopt, the Statute of Westminster until 
1947. Legally, if not conventionally, the Imperial Parliament could 
then have legislated for New Zealand. 

Another interesting feature of the case was the fact that one 
of the judges in the Court of Appeal, McGregor J., owed his 
appointment to a statute passed in 1958 so that the validity of 
his appointment (tnter alta) was an issue in the action. The Court 
of Appeal side-stepped this difficulty by obtaining the assent of 
the plaintiff, who appeared in person, to the appeal being heard 
by the court as constituted. This, it is submitted with respect, was 
a doubtful solution of the problem, for it is hard to see how a 
litigant, merely by giving his consent, can elevate to the status of 
a judge a person not properly appointed to that office. 

Whatever may be the moral of Stmpson’s case, it is certam that 
hereafter the provisions of the Electoral Act will be strictly complied 
with. 

; A. G. Davis. 


Law RErorTING AND THE REVISION OF JUDGMENTS 


Ir is well known that the reports of ew tempore judgments are 
revised by the judges before they appear in the Law Reports, and 
indeed it is largely this revision which bestows upon this series of 
reports its semi-official character. But it has generally been 
assumed that such revision is limited, as it is in the case of speeches 
made in Parliament and reported in Hansard, to matters of detail 
only, such as the improvement of grammatical structure or the 
removal of an ambiguity which was not apparent in the spoken 
word but which is revealed in print. 

It appears, however, that revision may include the deletion of 
whole paragraphs of the judgment as delivered. Thus, the report 
af the case of Kwei Tek Chao v. British nee as it appears in 
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the Weekly Law Reports [1954] 2 W.L.R. 865, at pp. 871-2 and 
pp. 878-9, and in the All England Law Reports [1954] 1 All E.R. 
779, at p. 788 and pp. 792-8, contains two passages in the judgment 
of Devlin J., which do not appear in the “ final’? Law Reports in 
[1954] 2 Q.B. 459, where the appropriate pages would be 477 
and 488. 

This information may provoke widely differing reactions. On 
the one hand will be those who ask whether law teachers have 
nothing better to do than to go round. comparing various versions 
of the same judgment; posterity will be concerned only with the 
version in the Law Reports, and in any case it is common form and 
common knowledge that judges do rewrite their judgments for 
publication in the Law Reports. At the other extreme stand 
those who see in such a procedure an attack at the very root of our 
doctrine of judicial precedent, leading ultimately to the conclusion 
that the law is to be found, not in what the judge did, nor yet in 
what he said, but rather in what he said he said. 

We know, of course, that some of the best of the old reporters 
made no attempt to take down the very words of the court, and 
we know too that passages in judgments are not to be treated as if 
they were sections of an Act of Parliament. But if revision of 
judgments is carried to this extent, we ought to acknowledge 
openly that the Law Reports may not in fact contain the most 
accurate version of the judgment which was delivered, although it 
may be the version of which the judge finally approved, either 
because of second thoughts, or because the judgment as delivered 
was too long. And, although the subsequent omission from the 
Law Reports will Obviously affect the weight of the dicta as 
authority, yet it cannot wipe them completely from the slate of 
legal memory, and it should surely not be open to a court after- 
wards to reject the full report on the grounds of inaccuracy. 

For the purpose of this note, it can be conceded that the two 
passages in the case cited, although they can hardly be dismissed 
as obiter dicta, did not affect the substance of the Judgment, as 
they only gave additional support for a reasoning already adopted 
by the judge. But if revision were to go further, so as to change 
in effect the reasoning, then obviously our moderate interpretation 
of the significance of the revision of Judgments would itself have 
to be revised. 

C. F. Parken. 


MASTER AND SERVANT 


Tar decision of the Court of Appeal in Denham v. Midland 
Employers’ Mutual Assurance, Lid.,’ brings to the surface certain 
implications which have been lurking in master and servant cases 


1 [1955] 8 W.L.R. 84; [1955] 2 All E.B. 561. 
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over recent years. In this case the employers of a labourer had 
loaned his services to contractors who were doing work on the 
employers’ premises. The labourer was working at unskilled tasks 
and was under the direction and supervision of the contractors’ 
foreman, but his wages were still paid by his general employers 
who also paid his insurance contributions and reserved the right 
to dismiss him. The labourer was Killed through the negligence 
of the contractors, who were protected from such events by two 
policies of insurance, the one covering accidents to “‘ any person 
under a contract of service’? and the other covering accidents to 
persons other than “any person under a contract of service.” 
The action was brought to determine which insurance company 
was liable to indemnify the contractors, t.e., to decide whether 
the labourer had been ‘‘ under a contract of service” with the 
contractors or not. 

On this simple point of interpretation the Court of Appeal 
(Denning, Birkett and Romer L.JJ.), was unanimous in its con- 
firmation of the decision of the Lord Chief Justice that the labourer 
was not under a contract of service with the contractors. Such 
a conclusion was inevitable. There was no contractual connection 
between the labourer and the contractors, and, as Denning L.J. 
remarked, ‘f No contract of service can be transferred from one 
employer to another without the servant’s consent; and this con- 
sont is not to be raised by operation of law but only by the real con- 
sent in fact of the man, express or implied: see Nokes v. Doncaster 
Amalgamated Collieries.” ? 

The interest of the decision lies, however, not in this simple 
interpretation of an insurance policy but in the wider aspects of 
the master-servant relationship raised by the Court of Appeal. For 
the court made it clear that, had the deceased labourer himself 
caused injury to a third party while working for the contractors, 
the contractors would have been held vicariously liable for that 
injury. The proposition that emerges is that, although X may 
be under a contract of service with Y (his general employer), Z 
(the temporary employer of X) may be liable for X’s tortious acts, 
even though there has been no transfer of the contract of service 
to Z. The relationship of master and servant in the sphere of 
Vicarious liability is thus ‘finally divorced from the idea of a contract 
of service. It is not suggested that this idea is novel to Denham’s 
case for it had already been raised in the Mersey Docks case,’ 
but Denham’s case makes the point more explicit. 


s Bs a 1014; ae fuk (Lie .R. 549. om too Mersey Dooks Harbour 
oa ns a i +0 1047] A.O. 1, at p. 14, 
hea oggi erpool) [1947] p. per 
3 Te A.O. at p. 18 where Lord Porter said that where a servant was 
by one employer to another the contract of service “has only an 
indirect bearing on the question which of them [the ee apenas is to be 
regarded as master of the workman on a particular occasio 


Serr. 1955 NOTES OF CASES 499 


Denham’s case invites us to consider another issue of very real 
social importance, the question of the nature and extent of the 
temporary employer’s duty to take care towards the transferred 
workman. If the contract of service exists only between the work- 
man and his general employer, is the duty of care owed by the 
temporary employer to the workman less than the duty commonly 
owed by a master to his servant? Is it, possibly,, only the duty 
owed by an invitor to an invitee? This was of course the view 
taken by the House of Lords in the unhappy decision in London 
Graving Dock, Lid. v. Horton,‘ which opened up the strange rift 
between the securely protected position of the servant-workman- 
plaintiff and the dangerous insecurity of the invitee-workman-plain- 
tiff. Horton’s case presented the lower courts with a crisis in 
their approach to the plaintiff-workman who was suing & defendant 
on whose premises or under whose direction he had been working 
but with whom he had no contract of service. For the courts had 
to decide how far Horton’s case must be taken to relegate such 
plaintiffs to the frail category of invitees, or, on the other hand, 
in what circumstances the line of argument in Horton’s case might 
be rejected and the workman regarded as being on the same footing 
as a servant of the temporary employer. It is with relief that 
we can record that the courts have been ready in some instances 
to distinguish Horton’s case and to extend the concept of a servant 
to cover such workmen. 

So, in Garrard v. A. E. Southey and Co., etc.,* the temporary 
employer to whom the plaintiff was loaned by the general employer 
was held by Parker J. to owe a duty of care to the plaintiff 
co-extensive with the duty owed by a master to his servant. The 
same suggestion is now made in Denham’s case, where Denning 
L.J. said: 


“I have myself no doubt that if a third person had been 
injured by the negligence of Clegg [deceased workman] in the 
course of his work, then Le Grands [temporary employer] and 
not Eastwoods [general employer] would be liable to the third 

n. So also when Clegg himself was killed Le Grands are 
iable to his widow on the same footing as tf they were his 
masters and not merely as invitors.’’ 


This view is confirmed by the recent important decision in 
O’Reilly v. Imperial Chemical Industries, Lid.,* where the plaintiff, 
a lorry driver, was on loan with his lorry from his general employers, 
British Road Services, to I. C. I., and was injured through a 
defective system of working provided by I. C. I. Oliver J. held 


4 [1951] A.C. 787; [1951] 2 All E.R. 1. 

s [1952] 2Q.B. 174; [10527 1 All B.R. 507. 

s [1955] 2 All E.R. 867. Where dock workers are allocated by the Dock 
abour Board to particular aea E ge ge ay he al 
arded as the servants of aparan See Powell v. Docks and 

I Waterways Hrecutive (1950) 88 .R. 107, (C.A). 
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I. C. I. liable to the plaintiff on the ground that they were his 
‘“ quasi-employers’’ (an interesting term reminiscent of Denning 
L.J.’s “‘ as if they were his masters ’’). 

The outcome of Denham’s case and these other decisions is that 
the old view of the master and servant relationship as arising out 
of a contract of service appears too rigid for modern conditions. 
A blanket concept of what is a servant will not meet contemporary 
social needs, and the courts are displaying an encouraging flexibility 
in their concentration on real social problems rather than on fixed 
legal categories. But the question which must ultimately be faced 
is whether there is any utility in preserving the concept of a servant 
for any purposes in the modern law or whether it may not be an 
obstruction which hinders the proper development of different 
doctrines for different real situations. 

G. B. J. Huaues. 


JopiciaL CONTROL oF [WPOSED CONTRACTS 


Ir is not surprising that in a post-war climate of opinion that is 
sensitive to the vulnerable position of consumers, the courts should 
have applied the doctrine of penalties to regulate one part at least 
of the minimum payment clause which is common form in standard 
hire-purchase, contracts. 

The clause is one which requires a hirer of goods under a hire- 
purchase agreement to pay the owner a certain sum of money if 
the agreement should be terminated, whether by the hirer himself 
in exercise of his right to return the goods or by the owner on 
breach of contract by the hirer, like default of payment, or on any 
other specified event, like the hirer’s death or bankruptcy. 

In Cooden Engineering Co. Lid. v. Stanford [1958] 1 Q.B. 86 
(noted by Prof. Sawer in 16 M.L.R. 875), the “ hire-purchaser ” 
of a motor-car signed a contract by which he agreed to pay the 
entire balance outstanding of the hire-purchase price should the 
hiring be terminated by the owner on the occurrence of any of a 
number of events including failure to maintain due payment of 
instalments. The Court of Appeal held that, so far as the minimum 
payment clause stipulated for payment of money on termination of 
the contract by the owner because of a breach of contract by the 
hirer, the doctrine of penalties applied and operated, in that case, 
to relieve the defaulting hirer of the over-onerous obligation. 

Recently, in Lamdon Trust, Lid. v. Hurrell [1055] 1 W.L.R. 
891; [1955] 1 All E.R. 889, Denning L.J. (sitting as a court of 
first instance) had occasion to consider a clause less severe than 
that in Cooden’s case. It required the hire-purchaser of another 
motor-car, from whom the finance company owner had recovered 
possession because he was in arrears with his instalments, to pay 
the company such sum as would, together with moneys already paid, 
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make up approximately 75 per cent. of the hire-purchase price: 
this, in addition to a “ good order, repair and condition ” term in 
the contract. Denning L.J. struck down the “75 per cent. 
clause,”? holding it to be “altogether exorbitant”? (898): it 
“ was not a genuine pre-estimate of damage but was an extravagant 
and extortionate sum held in terrorem over the head of the 
hirer ” (895). 

If one were to try to read between the lines, one might 
surmise that the courts are quietly shepherding hire-purchase 
traders and finance companies towards the 50 per cent. minimum 
payment clause permitted by the Hire-Purchase Act, 1988, 83. 4 
(1) and 5 (c), for dealings falling within its provisions." 

It should be noted that Denning L.J., did not refer to the 
validity of the minimum payment clause when it is invoked on the 
occurrence of a specified event other than a breach of the contract 
by the hirer. In such case, the doctrine of penalties is not opera- 
tive, since it has long been clear that it applies only in the event 
of a breach of contract. This, and no more than this, it should be 
emphasised, was held by the Court of Appeal in Associated 
Distributors, Ltd. v. Hall [1988] 2 K.B. 88. | 

But it would follow logically that, in the absence of some 
countervailing rule of common law or equity, the law is here 
reduced to the not very amusing -absurdity that a hirer who fails 
to pay his instalments in breach of contract may escape the burden 
of the minimum payment cleuse, but that a hirer who, unable to 
continue payments, returns the goods of his own accord may be 
penalised under the clause: and so too for the other cases of non- 
breach of contract. 

Slesser L.J., in Associated Distributors, Ltd v. Hall, appeared 
_to think that there was no countervailing rule of case-law to relieve 
the hirer in such eventualities. But, in Cooden, Somervell L.J. 
(as he then was), did not take so pessimistic a view. In com- 
menting upon Re Apew Supply, Lid. [1942] Ch. 108 (Simonds J., 
as he then was), where a minimum payment clause was enforced in 
respect of goods recovered by the owner when:the hiring company 
had gone into liquidation, Somervell L.J. said: ‘‘ Though it may 
well be that the conclusion would be the same, it might fall to be 
considered on equitable rather than on common law princtples.? 
If anyone desires to argue that the conclusion should be different in 
the case of a death or an event such as bankruptcy or liquidation, 
so far as my judgment is concerned I desire to make clear that that 
point is open ’’ (supra, 98). 


1 The 50 per cant. clanse may itself, in theory, be a coercive penalty on the 
facts of a particular case; s. 5 (o) it should be remarked does not exclude the 
application of the case-law doctrine where the hirer ıs ın breach of a contract 
governed by the provisions of the Act. 

2 Ttalios added 
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This interesting observation may be allowed to sink back into 
the limbo of abortive dicta. It may, on the other hand, mark the 
beginning of a development of great significance: a fresh readiness 
by the courts in appropriate cases and subject to the limits fixed 
by firm precedents to re-examine general principles of equity as 
criteria for the solution of modern legal problems. 

There is an early principle of equity which is, on the face of it, 
couched in terms large enough to cover the situations arising under 
the minimum payment clause where there has not been a breach of 
contract. It was expressed in its most. general form by Lord 
Hatherley in O’Rorke v. Bolingbroke (1877) 2 App.Cas. 814, at 828, 
as follows: 

“Tt gufficiently appears that the principle on' which Equity 
originally proceeded to set aside such transactions was for the 
protection of family property; but this principle being once estab- 
lished, the court extended its aid to all cases in which the parties 
to a contract have not met upon equal terms. In ordinary cases 
each party to a bargain must take care of his own interest Se a 
but in the case of . . . persons under pressure without adequate 
protection, i.e. in the case of dealings with uneducated ignorant 
persons, the burthen of showing the fairness of the transaction is 
thrown on the person who seeks to obtain the benefit of the 
contract.” , 

It is true, this principle has in the past been applied to cases of 
expectant but inexperienced heirs and persons disposing of their 
property at an unconscionably small- price who have been without 
independent advice, ignorant to the point of illiteracy and poor to 
the point of destitution. But there is no authoritative decision 
limiting the scope of the principle to the type of situation where it 
was invoked in past litigation. Of course, the customer today, 
who buys under hire-purchase, is seldom illiterate, but he is 
rarely able to read let alone understand a modern hire-purchase 
contract; and, of course, he is not usually destitute, but he 
normally has recourse to hire-purchase because he is “in distress ” 
in the sense of being too poor to buy the goods outright; nor does 
he normally enjoy independent advice or the possibility of modify- 
ing terms when he signs the contract, but must “take it or leave 
it.” In the real circumstances of everyday business, “ oppression ”’ 
remains possible through the minimum payment clause of a hire- 
purchase contract even if the pathos and melodrama of the older 
situations have been toned down by universal education, the social 
services and full employment. There is, m my respectful submis- 
sion, a good case for reconsidering the application of this early 
principle of equity in the changed conditions of modern life and 
commercial transactions. : 

C. GRUNFELD. 
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Rent Acts CASES 


A TREATISE could well be written on the Interpretation of Statutes 
using nothing but cases on the Rent Acts as illustrations. The 
complexity and unsatisfactory draftsmanship of those Acts give 
ample scope for the application of every known canon of con- 
struction. In Dean v. Wiesengrund [1955] 2 W.L.R. 1171; [1955] 
2 All E.R. 482, for example, two Latin maxims were called in 
aid, although in fact the court refused to apply either of them. 
Section 14 (1) of the 1920 Act provides that overpayments of 
rent can be recovered “from the landlord . . . who received the 
payment, or his personal representative, by the tenant... by 
whom it was paid.” The county court judge had held, following 
two Irish cases, that from the express reference to the landlord’s 
personal representative and the omission of a similar reference to 
the tenant’s it should be imferred that the tenant’s personal 
representative could not recover sums overpaid by the tenant 
during his life. The Court of Appeal however decided that this was 
not a case for the application of the rule expressio unius enclusto 
alterius. Jenkins L.J. cited the comment of Lopes L.J. in 
Colquhoun v. Brooks (1888) 21 Q.B.D..52, 65 that this rule ‘‘ is 
often a valuable servant, but a dangerous master in the construction 
of statutes or documents. The exclusio is often the result of 
inadvertence or accident and the maxim ought not to be applied, 
when its application, having regard to the subject matter to which 
it is applied, leads to inconsistency or injustice.” As there seemed 
to be no satisfactory reason why Parliament should have deprived 
the tenant’s estate of this asset, the court declined to apply the 
maxim to this section. 

_ A further point arose as to whether, if the court was wrong on 
the construction of section 14 (1) of the Act of 1920, and the 
tenant’s personal representative was excluded, the position had 
been altered by the Law Reform (Miscellaneous Provisions) Act, 
1984, s. 1. That section provides that subject to certain exceptions 
all causes of action vested in a person at his death survive for the 
benefit of the estate. The landlord’s counsel argued successfully 
before the county court judge that this section did not affect the 
particular provisions of the Rent Acts because of the maxim 
generalia specialibus non derogent. But the Court of Appeal 
rejected the application of this maxim also, on the grounds that 
(i) the 1984 Act had listed its own exceptions, and (ii) the 1920 
Act had not so unambiguously and expressly dealt with the matter 
as to oust the provisions of the 1984 Act. It may be mentioned 
that a similar attempt .to apply the maxim generalia specialibus 
non derogant to the 1984 Act failed in Att.-Gen. v. Canter [1989] 
1 K.B. 818 on the ground that the words were too clear to admit 
the application of the rule. 
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In Paisner v. Goodrich [1955] 2 W.L.R. 1072; [1955] 2 All 
E.R. 880, the binding force of case law in the interpretation of 
statutes was in issue. The Rent Acts apply to a house or part of 
a house “‘ let as a separate dwelling.’? Since Neale v. Del Soto 
[1945] K.B. 144, these words have been held to exclude the Acts. 
"in certain cases where accommodation is shared. The cases draw 
a line between an ‘“‘easential living room ” and a bathroom or 
coal cellar the sharing of which does not matter. In Patsner v. 
Goodrich, supra, a spare bedroom was “‘ shared,” consecutively 
rather than concurrently. Denning L.J. in a dissenting judgment 
stressed that while decisions on the interpretation of an Act were 
binding, the words used by the judges in giving the decisions 
were not. In every new case it was necessary to go back to the 
words of the statute. If the words of the judges led to a different 
result from the words of the statute, the latter should prevail. He 
thought that the rooms let exclusively to the tenant constituted a 
“ separate dwelling’? and the added right to share the spare bed- 
room did not affect the position. The majority however felt that 
the previous decisions bound them to hold that the sharing of a 
living room excluded the Acts, whether or not the part exclusively 
let comprised all the easentials of a dwelling house. Although it 
is always necessary to bear in mind that it is the words of an Act 
which are being construed, a line of cases may have established 
principles on which the court is to proceed in interpreting the Act, 
and these principles are then binding in subsequent cases. Thus 
the majority in Paisner v. Goodrich held reluctantly that the 
“ living room ” test was too firmly established to be upset. 

The Court of Appeal in Woods v. Wise [1955] 2 W.L.R. 784; 
[1955] 1 All E.R. 767, was faced at first sight with a choice 
between one interpretation of the word “‘ premium ” which might 
cause hardship in the individual case and another which might 
allow evasion in other less meritorious cases. The landlord had 
charged less than the standard rent. The balance was made up 
by a lump sum payment, discount being allowed for payment 
in advance. The tenant claimed that this lump sum was a 
‘* premium,” recoverable as such. The landlord said it was ‘“‘ com- 
muted rent” and had been so treated in all the negotiations. To 
have allowed the tenant to succeed would have caused great hard- 
ship to the landlord, who received in all no more than she was 
entitled to. But all premiums are in a sense commuted or capitalised 
rent and to have held that the sum in question was not a premium 
might have opened the door to fresh devices by which landlords 
could extract more than the Acts intended them to have. In the 
end the court was able to avoid the issue {“‘ evade’? would be too 
strong a word). The arrangement had, it seems, been made to suit 
the convenience of the tenant rather than the landlord. Accord- 
ingly it was held that the tenant had failed to prove that the 
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landlord had “‘ required’? the premium, if such it was, as a 
condition of the grant of the lease. 
JoHN MONTGOMERIE. 


Tux McNacutTex RULES 


In an earlier note in this Review (Vol. 17, p. 388) I expressed my 
astonishment at the support given to the proposition that the 
reference in the rule, generally known as the McNaghten rule, to 
‘wrong ’? was to morality and not to legality. That proposition, 
it was averred by Dr. Morris, was laid down by the High Court 
of Australia in Stapleton v. The Queen (1952) 86 C.L.R. 858: I 
was foolhardy enough to dissent before I had read the report of 
the case. I have now read the case. It is clear, as Dr. Morris 
averred, that the High Court says that the McNaghten rules mean 
by knowledge of ‘‘ wrong ’’ knowledge that the act was contrary 
to morals. I must, however, respectfully affirm my dissent from 
this interpretation. 

The actual examination given by the High Court to the inter- 
pretation of the judges’ answers to the questions put by the Lords 
is contained in a narrow compass. It was maintained first as a 
general proposition that the judges were not purporting to lay 
down any new tests in their answers, but were merely formulating 
the existing law. The traditional test, the one elaborated in the 
earlier cases, was that of ‘‘ capacity to distinguish right and 
wrong ’’: a purely “‘ moral ” test. The references in the judges’ 
answers to the accused’s knowledge that he. was acting ‘“‘ contrary 
to law ” arise not from their statement of the legal test of insanity, 
but from their repetition of phrases used in the questions put to 
them. Those questions, of course, have no authority. Here, how- 
ever, is the entire argument on this question of interpretation of 
the rules. I Have added lettering myself in order to facilitate 
subsequent reference to the individual propositions. ‘‘ (a) The first 
question pyt to the judges relates to the effect of what at that time . 
were often described as partial delusions. (b) The question itself 
required the assumption that ‘the accused knew he was acting 
contrary to law.’ (c) The phrase is taken up in the answer, and 
doubtless it is for that reason that the view arose that capacity 
to know the unlawfulness of the act was the test. (d) But if 
the answer to the second and third questions is examined it will 
‘be seen that this cannot be so. (e) The careful limitations imposed 
by the judges in the first answer show that they are not laying down 
a general proposition, (f) as they do in answer to the second and 
third questions, but are dealing with the particular hypothesis 
formulated.” Before I analyse this statement I have to say that 
I accept the contention that if the wording of the McNaghten rules 
is an Inadequate emer to the meaning the judges intended to 
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convey, then it is proper even now to examine the earlier case 
law as a further guide to the intention. It is true that there is 
abundant authority for treating the McNaghten rules as indepen- 
dent of earlier authority, as if they were a new code of the law 
of insanity. But courts have always assumed that they were 
applying the McNaghten rules, and not some misinterpretation of 
the rules. I would be prepared, moreover, to say that in reading 
the McNaghten rules one should ab initio have the earlier case 
law in mind. Even so, I think the McNeghten rules refer to 
legality. But, of course, this latter contention cannot be pursued 
without an examination of the earlier case law, and the extract 
from Stapleton, and this note, are concerned with the wording 
of the McNaghten rules. 

There is a general comment to be made. The High Court 
points out in proposition (a) that the first question refers to 
partial delusions. But, in fact, all the questions were concerned 
with the effect of partial delusions, there being specific references 
to them in the second and fourth questions. Perhaps the lynch 
pin of the High Court’s argument is in proposition (b), to the 
effect that the first question required the assumption that ‘“* the 
accused knew he was acting contrary to the law.’’ But the first 
question requires no such general assumption. The specific question 
asked is ‘‘ What is the law respecting alleged crimes committed 
‘by persons afflicted with insane delusions in respect of one or more 
particular subjects or persons. . . .?’’ The questioner adds an 
example of the circumstances described in the question, prefixing 
the example with the words ‘‘ as, for instance, ...’’ It is in this 
illustrative addition to the question that the words appear ‘* knew 
he was acting contrary to law.” The contention of the High Court 
is that the phrase “‘ contrary to the law of the land,’”? which appears 
in the first answer, is there because the judges were merely dealing 
with the ‘‘ particular hypothesis ° put in the durenon (see (f)) 
of a man who knew that he was acting contrary to\the law of the 
. land. It is asserted that the words are ‘‘ careful limitations ” (see 
(e)) confining the answer to the instance given in question. 
This opinion that the answer is a “‘careful limitation’’ to a 
“ particular hypothesis ” is surely not in accordance with the terms 
of the answer. The judges are certainly ‘‘ careful ” to limit their 
answer to a ‘t hypothesis’? contained in the question, but this is 
the hypothesis of ‘‘ those who labour under such ! partial delusions 
and are not in other respects insane.” They refer to the kinds 
of delusions detailed in the example in the question, viz., “* redress- 
ing or revenging some supposed injury, or producing some public 
benefit,” but these must surely be instances only of the general 


1 The word ‘‘such’’ is sufficiently explained by the fect that ‘‘ such partial 
delusions '’ is an abbreviation for ‘‘ insane delusion ın respect of one or more 
particular subjects or persons.” 
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principle which is being stated. The answer is a general one— 
that a person labouring under partial delusions is punishable if 
he knew that he was acting contrary to the law of the land. The 
Judges are not saying that if a person who suffers from partial 
delusions knows that his act is contrary to law then he is punish- 
able if he knows his act is corftrary to the law! In any case, the 
words ‘limitation’? and ‘‘ particular’? are inappropriate when 
applied to the characteristic of knowing that an act is contrary 
to the law. That characteristic is a general criterion of liability. 

Though the High Court alleges that an examination of the 
answer to the second and third questions will show that capacity 
to know unlawfulness cannot be the test, they do not indicate 
what it is in the answer that shows this. Incidentally, the state- 
ment in the first answer, and the ‘‘ hypothesis ” of the next answer, 
refers not to “‘ capacity to know the unlawfulness of the act,” 
but to actual knowledge of illegality. The answers to the second 
and third questions explain why in earlier cases the question left 
to the jury was framed abstractly in terms of “the difference 
between right and wrong,” and why this mode is consistent with 
the test of legality, and, indeed, presupposes it. The judges say 
expressly that this mode was employed, instead of referring to the 
law of the land, in order not “to confound the jury by inducing 
them to believe that an actual knowledge of the law of the land 
was essential in order to lead to a conviction.’? But, say the 
judges, proof of actual knowledge is not essential since it may be 
presumed. The answer indicates clearly that actual knowledge 
of the law of the land is sufficient for liability. It is not essential 
because a presumed knowledge suffices. It is only. with regard to 
such presumed knowledge that the test of morality appears. 
Presumed knowledge exists where the party was “‘ conscious that 
the act was one which he ought not to do.” 

In conclusion, I repeat what I said in my previous note, that 
I do not applaud a defence of insanity which excludes from its 
ambit persons who are aware of the illegality of their acts. I 
merely dissent from the interpretation placed on the McNaghten 
rules by Stapleton v. The Queen. 

J. L. Montrose. 


MAINTAINING an © Enewy’’? Wor 


As Sellers J. observed in Bevan v. Bevan’ the question of the 
effect of the outbreak of war on payments of maintenance under a 
separation agreement appears hitherto not to have come before 
the courts, although perforce many such agreements subsisted 
during both world wars. This fact in itself is an indication that the 
problem before the court was more apparent than real. Yet the 


1 [1955] 2 W.L.R. 948; [1955] 2 All B.R. 206. 
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decision does raisé in a neat form many of the problems engendered 
by wartime conditions; and all this ten years after the cessation 
of hostilities | 

The facts in Bevan v. Bevan were as follows: 


In 1982 a separation agreement was entered into by the parties 
whereby the husband agreed, inter alia, to pay to the wife 
during their joint lives the monthly sum of £9, “‘ such pay- 
ments to be made to her on the first day of each month 
through the National Provincial Bank, Ltd., at Hastings or 
such other bank as the husband may select.” Until June 1989 
the husband continued to pay the requisite amount, but since 
that date had made no payments, although in 1951 he had 
been instructed by the Custodian of Enemy Property to hold 
all sums owing to the wife free from the Trading with the 
Enemy legislative restrictions.” On September 8, 1989 the wife 
was residing in Vienna, having recently arrived there from 
Brazil. Austria ceased to be enemy territory as from November 
5, 1952 and in the following April the wfe commenced pro- 
ceedings; claiming arrears of maintenance from June 1989. 


Sellers J., in finding for the wife, held that principles of public 
policy did not require that this contract should terminate on the 
outbreak of war and for this he relied strongly on passages 
from Lord Porter’s judgment in Sovfracht V/O v. Van Udens 
Scheepvaart en Agentuur Maatschappij (N. V. Gebr.),* the same 
learned Law Lord in Schering Ltd. v. Stockholms Enskilda Bank 
Aktiebolag * and Lord Morton in Arab Bank Lid. v. Barclays ` 
Bank.” It is not proposed to examine here the application of these 
decisions to the instant case but to consider some general aspects 
of the problem. 

It appears from the recital of the facts in the judgment * that 
the plaintiff did not contend that the contract was an executed one 
but that in fact the parties accepted that ıt was executory. The 
predetermination by the parties of this point led to Sellers J. 
eschewing what is considered to be the vital issue in the case. The 
distinction between executory and executed contracts has been 
considered in many of the cases on the subject ‘ and has noticeably 
been avoided in others. As is pointed out in McNair’s Legal 
Effects of War,* the words themselves are of no great help and are 
often misleading in determining the effect of war on different kinds 


2 Under s. 7 (1) (a) of the Trading with the Enemy Act, 1030, payments may 
be required to be made to the Custodian which would, ‘ but for existence 
of a state of war, be payable to or for the benefit of a person who 1s an 
enemy...’ See further, footnote 18 infra. 


C. 219 at p. 258. A 
. 495 at p. 528. 
fers ); at p. 208 (All E.R.). 
rd alin in Ertel Bisber £ Oo. v. Rio Tinto Co. Ltd. [1918] 
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of contracts; substantially, however, an executed contract means 
a contract not necessitating any intercourse (not necessarily com- 
mercial) *® with the enemy during the war and this particularly 
would include accrued rights. The effect of war generally is to 
abrogate or destroy any subsisting right to further performance 
other than the right to payment of a liquidated sum of money which 
will be treated as a debt and will survive the outbreak of war.’° In 
Schering’s case—where the contract was held not to have been 
abrogated—nothing remained to be done under the contract 
but to discharge an accrued debt by instalments. Similarly, in 
Bevan v. Bevan the payment of maintenance was an accrued debt 1 
payeble by instalments, unilateral in performance and requiring no 
intercourse with the enemy. The husband’s duty under the 
contract was to make the payments to an English branch of an 
English bank, thus creating no need for any communication between 
the spouses. In these circumstances could it be said that the 
contract ‘* cut across the line of war? ”’ H 

It is useful and instructive to illustrate by a hypothetical case 
the tenuousness of the husband’s contentions as to abrogation. A 
in 1987 leases property to B for fourteen years at a rental of £x a 
year. In 1989 before hostilities commenced A goes to Vienna. Is 
the outbreak of war such an event as to abrogate the contract of 
lease and absolve B from paying the rent? It is submitted that the 
reverse would be the case, particularly since section 7 of the 
Trading with the Enemy Act, 1989, specifically provides for such 
a situation. Any abrogation of the lease would make B a tres- 
passer in circumstances in which A could not obtain possession. 

As indicated the decision raises substantial questions as to the 
effect of the war on a separation agreement. The continued 
presence of the agreement may or may not prevent desertion 


® See Lord Dunedin ın the Erts! Bisber case at p. 387-8 cited by Lord Morton 
m ag Bank case at p. 528; the latter passage was qu by Sellers J. 
at p. i 

10 MoNarr, op cit. p 98 and Lord Thankerton m the Schering case at p. 240. 

11 The debt although for an indefinite period, i.¢6. joint lives, was for a fixed 
amount. 

13 It is further submitted that the mutual obligations to live seperate and apart 
do not affect the issue. As Sellers J. remarked: ‘There was nothing 
actively to be done by the wife .. .’’, and he went on to say that the obliga- 
ions to hye separate and s required no intercourse; he did, however, add 
that ıt might be said thet wife had a duty to communicate to her husband 
for the of forwarding the monthly maintenance, any change of 
address in Vienna which she Tarn him before the war, or posmbly to` 
give & receipt for moneys received. None of these actions, however, was 
necessary to ensure the husband ee nea his obligation. 

Even were it to be contended t the contract was exeocutory, could it 
not be asserted that the contract was severable? See, MoNair, op. ott. p. 98. 

18 See footnote 2 supra. In Bevan v. Bevan the husband had been instructed 
to pay the amounts to the Custodian ın accordance with the provisions of 
s. 7 (1) (a) of the Act; by s. 7 (2) he would not be Liable to any action or 
legal proceeding ‘'by reason only of such compliance.” This would preclude 
the wife from claiming even if Tecerved no payments,’ although es Sellers 
J. observed ‘*. . . the wife could have some hope of retrieving them in time.” 
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running.’ Furthermore, the wife’s right to maintenance outside 
the terms of the agreement may come into play.” 

Finally, the application of the cessation of enemy status coupled 
with the effect of the provisions of the Limitation (Enemy and War 
Prisoners) Act, 1945, will bar any remedy available to a large 
number of prospective plaintiffs. Section 1 (1) of the Act provides 
for a suspension of the period of limitation where a party was an 
enemy or was detained in enemy territory. The period of limitation 
“ will in no case expire before the end of twelve months from the 
date when he ceased to be an enemy or be so detained.” Clearly, 
the removal of enemy status will apply to both conditions, but where 
enemy status remains are the conditions cumulative or non- 
cumulative? Could an ‘“‘ enemy ” plaintiff who was not ‘so 
detained ’? be met with a successful plea of the limitation ruler ** 
In Bevan v. Bevan the point did not appear to have been pleaded. 

Despite the unrealities of the particular problem in Bevan v. 
Bevan, the above remarks may have indicated that the general 
problem of contracts affected in one way or another by the outbreak 
. of war is a long way from becoming settled law. 


L. J. BLOM-COOPER. 


Two ‘f [INTERESTING ” Cases OF EVIDENCE 


THe cases of Cartwright v. W. Richardson & Co. Ltd. [1955] 1 
W.L.R. 840; 1 All E.R. 742, and Galler v. Galler [1955] 1 W.L.R. 
400; 1 All E.R. 792, would certainly not have been reported but 
for the importance of the point of evidence that arose in both of 


14 Tf the agreement is abrogated desertion may revive. Even if there is no 
abrogation questions of repudiation can arise. 

15 If the agreement is abrogated or becomes unenforceable the wife will seek 
to obtain maintenance under s. 28 of the Matrimonial Causes Act, 1950. Since 
the wife in Bevan retamed her Enghsh domicile the jurisdictional problem does 
not arise. The substantial issue would be whether she could claim main- 
tenance to operate retroactively. In McLellan v. McLellan [1968] P. 188 
Karminaki J., in holding thet periodical pa ts ran from the date of the 
issue of the summons, said (at p. 140): “1 think the section is intended to 

leave the matter of the date Mia deal Sad in the hands of the court and to 

leave a fairly wide discretion.”’ view of the inability due to war to issue 

a summons, it appears the wife would be successful. 


18 Tt seems that an enemy plaintiff who ıs physicell t within the juris- 
diction may maintain an action. Any sum recoverable must be paid to the 
Custodian of Hnemy Property for the purpose of ing that ıt does not 


pass into the hand of an enemy: Schaffentus v. Goldberg [1916] 1 K.B. 284, 
and Weiner v. Central Fund for German Jewry [1941] 2 All E.R. 20. See 
s. 7 (2) of the Trading with the Enemy Act, 1089. And see footnote 18 
supra. The 1045 Act was passed with a view to post-hostility conditions. 
Its aim was to continue until the handing over to en administrator the control 
of funds destined for enemy persons and àt thp same time to prevent limita- 
tion periods from running during hostilities without extending the time lag 
in the institution of proceedings in circumstances in which a plaintiff would be 
ee to suc. See also Janson v. Drisfontein Consolidated Mines, 
td. [1002] A.O. 484; and Dicey, Conflict of Laws (Gth ed.), exception to 
Eule 28 at p. 162, and especially n. 9. i 
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them—a point that if successfully taken will frequently settle the 
issue before the court. 

In the first case the plaintiff claimed damages from his 
employers for personal injuries suffered in the course of his employ- 
ment as a result of an accident witnessed by J., a fellow employee. 
Whilst employed by the defendants J. made a statement of the 
circumstances in which the accident occurred. Shortly before the 
hearing of the action, J., who was then no longer employed by 
the defendants, signed this statement, but when called to give 
evidence on behalf of the defendants it would appear, though this 
is not expressly stated in the report, that he gave a different 
version. Counsel for the defendants applied for leave to put the 
previous statement to him in the box. Counsel for the plaintiff 
opposed the application: on two grounds, viz., 

(a) that at the time when the statement was made J. was 
employed by the defendants and was therefore ‘‘ a person 
intefested ° within the provisions of section 1 (8) of the 
Evidence Act, 1988, and 

(b) that since J. had not shown himself hostile to the party 
calling him his evidence could not be contradicted by the 
written statement: section 8, Criminal Procedure Act, 1865. 

Section 1 (1) of the Act of 1988 provides : — 

‘“ In any civil proceedings where direct oral evidence of a 
fact would be admissible, any statement made by a person in 

a document and tending “tq establish that fact shall, on pro- 

duction of the original d ent, be admissible as evidence 

of that fact... .’ 

This provision is extremely wide, but there is a rule of evidence 
much older than the Act of 1988 jto the effect that previously made 
statements may not be put to a witness for the purpose of shaking 
the faith of the court in hi idence unless the witness proves 
“ hostile ” or ‘í adverse ”: section 8, Criminal Procedure Act, 
1865, which applies to civil procedure also. 

It is well sett] at the meaning of the words “hostile ” or 
“ adverse’? when- in this context is that the witness by his 
demeanour in giving evidence shows either that he is not telling 
the truth or Js in some other way intentionally misleading the 
court as to”the truth of facts he is called upon to establish. 
Counsel for the party calling that witness may not put previous 
statements to him merely because he does not “come up to his 
proof ’’: the judge must also be satisfied that the witness is showing 
a hostile mind to that party: Greenough v. Eccles (1859) 8 
C.B.(n.s.) 786. 

Barry J., being of the opinion that J. could not be regarded as 
a hostile or adverse witness, held that the Evidence Act was not 
intended to overrule the ordinary rules of procedure applicable in 
the trial of civil actions. 

“It was not a proper use of the provisions of the Act to 
introduce a written statement for the sole purpose of showing 
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that on an earlier occasion the witness had given a different 
account and of shattering the faith of the court in the evidence 
given by him in the witness box.”’ 

In view of the provisions of the Act of 1865 and the common 
law of evidence before the Act, it is submitted that Barry J.’s 
decision cannot really be challenged on this point. 

The learned judge refused to admit the statement on the further 
point that J. was “a person interested ’’ within section 1 (8) of 
the Evidence Act, 1988, which provides :— 

‘‘Nothing in this section shall render admissible as 
evidence any statement made by a person interested at a time 
when proceedings were pending or anticipated involving a 
dispute as to any fact which the statement might tend to 
establish.’” 

There is ample authority in the judgment of Asquith L.J. (with 
which Scott L.J. in the same case agreed) in Barkway v. South 
Wales Transport Co. [1949] 1 K.B. 54 (for a more detailed report 
of the judgments see [1948] 2 All E.R. 478) and Morton J. (as he 
then was) in Plomein, etc. v. The National Marketing Co. [1941] 
Ch. 248 to support Barry J.’s finding that being an employee at 
the time when he made the statement J. was “‘ a person interested.” 
However, the test to be satisfied in the subsection is a twofold one: 
see Jarman v. Lambert & Cook [1951] 2 K.B. 987. The statement 
must be made (a) by ‘fa person interested’? and (b) at a time 
when the proceedings were “‘ pending or anticipated.” 

It seems now well established that proceedings will be deemed 
to be pending if the statement was made at any time between the 
issue of the writ and the hearing: Bain v. Moss Hutchison Line 
[1949] 1 K.B. 51 and Barkway’s case, supra. Moreover, to be 
“ anticipated ° proceedings m “ regarded as likely” or 
“ reasonably probable ’’ or “ likely see the judgments of Sir 
Raymond Evershed M.R. and Hodson YJ. in Jarman’s case, 
supra. 

Unfortunately, the reader of both reports of the case is left to 
speculate whether the facts before the learned judge, did satisfy him 
that in addition to J. being “a person interested "the statement 
was made at a time when proceedings were, if not ‘ ding ” at 
least ‘‘ anticipated.’’ | 

In the second case, heard before Barnard, J., the only point m 
issue was whether the person whose statement it was sought to 
adduce was ‘‘ a person interested ’’ within section 1 (8) of the Act of 
1988, it being quite clear that at the time the statement in question 
was made proceedings were “‘ pending ” or °* anticipated.”’ 

This was a wife’s contested petition, for divorce. The wife 
alleged that the husband had been guilty of impropriety with a 
nursemaid who had, some time prior to the hearing of the petition, 
since returned to Denmark. The husband’s solicitors sent a 
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questionnaire to the nursemaid and the answers she returned 
repudiated all the charges made by the wife. On counsel for the 
husband geeking to put the questionnaire and its answers in 
evidence, counsel for the wife raised an objection that at the time 
the answers were returned the nursemaid was “‘a person 
interested.” He sought to distinguish an earlier decision of 
Barnard J. in Holton v. Holton [1946] 2 All E.R. 584, where 
counsel, seeking to adduce a statement made by the petitioner’s 
mother, successfully argued that the interest referred to in the sub- 
section was an interest in the material sense, t.e., a material interest 
as opposed to an interest in the sentimental or intellectual sense. In 
this earlier case Barnard J. had admitted the statement, giving, 
however, no reason for doing so. Counsel for the wife in the 
instant case argued that for the maker of a statement to be 
charged with misconducting herself with a married man, the 
respondent, should suffice to make her materially interested and 
render her statement inadmissible. As in Holton’s case, Barnard 
J. admitted the statement without giving any reasons for doing so, 
saying, however, ‘‘ a great deal of importance could not be attached 
to it.” : 

It is submitted that the nature of the interest referred to in 
section 1 (8) of the Act of 1988 should not be confined to a material 
or financial or pecuniary interest but should broadly include all 
those people who at the time when the statement is made are, by 
virtue of the circumstances, likely to have their recollection of the 
facts they are evidencing influenced in favour of one party or the 
other. This is clearly a difficult problem for the court to decide, 
but I do not think clearer guidance has been given since Morton J. 
in Plometn’s case, supra, said that to be outside the section the 
person making the statement should be ‘‘ independent.” Common 
sense should tell us that the nursemaid in Galler’s case would be 
influenced in her testimony and, moreover, she clearly does not 
satisfy the test of being ‘‘independent.’? Applying this test, 
moreover, to Cartwright’s case, it is hard to see how an employee in 
such a lowly position as was J. could be interested, except on very 
specious reasoning, in the result of the proceedings: see Friend v. 
Wallman [1946] 2 All E.R, 28; he was certainly more independent 
from the point of view of the value of his evidence than the 
nursemaid. 

However, in view of the fact that an absolute discretion as to 
whether or not he shall admit a statement is only given to the 
judge when he sits with a jury—see section 1 (5) of the Act of 1988 
—perhaps it is beneficial that he should be able to exercise some 
discretion on statements falling within the words of subsection 8. 


K. A. L. Scroaas. 
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Loss oF CoNsSORTIOM 


Tae High Court of Australia has held in Toohey v. Hollier ( (1955) 
The Argus L.R. 802) that a husband may recover for loss he has 
suffered owing to bodily injuries to his wife even though that 
loss does not take the form of a total deprivation of consortium. 
In a unanimous opinion (Dixon C.J., McTiernan J., and Kitto J.) 
the High Court was able, by applymg some common sense and 
a knowledge of legal history, to reject the mathematics of an indi- 
visible juristic concept which seemed to be the outcome of the 
dicta of Lords Goddard and Porter in the House of Lords, and 
of Birkett, Cohen and Asquith L.JJ., in the Court of Appeal, in 
Best v. Samuel Fow & Co., Ltd. ([1952] A.C. 716, at pp. 788, 728; 
[1951] 2 K.B. 689 at pp. 665, 669). The fog created in judicial 
minds by the proposition that “‘ consortium is indivisible ” will, 
it is hoped, now be dispelled. The fog affected the N.S.W. 
Supreme Court in Smee v. Tibbetts ([1958] S.R.(N.S.W.) 89) and 
the Canadian Supreme Court in Montreal Tramways Co. v. McGutre 
({1954] 1 D.L.R. 588). 

The plaintiffs, husband and wife, brought action in the Supreme 
Court of Western Australia for injuries sustained by the wife in 
a motor-vehicle accident. At the trial before Wolff J. judgment 
was entered in favour of the wife for £8,520, and in favour of the 
husband for £568 in respect of expenses which he had incurred 
in consequence of the wife’s injury and for a further sum of 
£1,000. The defendant appealed to the High Court against the 
award of £1,000 to the husband. The injuries suffered by the wife 
were severe. After a period in hospital and a period of conva- 
lescence she returned home, but was unable immediately to perform 
any household duties. For thirty-seven weeks the husband 
employed a housekeeper. At the time of the trial he was doing 
much of the housework himself and there was little prospect that 
the wife would ever be able again to perform household duties 
to the extent she had done before the accident. 

The principal submission of defendant’s counsel on the appeal 
was that no damages are recoverable for a partial deprivation of 
consortium. So far therefore as the trial judge had awarded 
damages in respect of any time during which the wife had lved 
or would live with her husband those damages were wrongly 
awarded. Counsel also submitted that in awarding the £1,000 the 
trial judge must have taken account of non-material loss suffered _. 
by the plaintiff. This latter submission was rejected by the High 
Court following a close perusal of the judgment of the trial judge. 
The High Court then considered and rejected the submission that 
‘ consortium is indivisible.” After politely mentioning that there 
may have been ‘occasion in Best v. Samuel Fow & Co., to indulge 

“a discussion of a rather abstract kind as to whether con- 
sorttum between husband and wife is, in the somewhat 
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philosophical if not theological phrase of Lord Asquith, one 
and indiscerptible,’’ 
(at p. 805), the court continued: 

‘ The cause of action upon which the male plaintiff sued is 
very familiar and but for the ill-fated experiment of Mrs. Julia 
Best the common practice would probably have gone unques- 
tioned by which the practical domestic disadvantages suffered 
by a husband in co uence of his wife’s impaired health or 
bodily condition are as matters to be considered by the 
tribunal of fact in assessing damages. For our part we think 
that a great deal of misconception has arisen through an 
assumption that the loss or damage to the husband made the 
gist of the action at common law was of a specific technical 
description. For historical reasons which are not material 
bodily injury to a wife negligently or intentionally inflicted 
by a stranger exposed him to an action of trespass not only 
at the wife’s suit, a suit in which of course her husband neces- 
sarily joined, but at the suit of the husband alone. The 
husband’s suit, however, could not be maintained simply upon 
the trespass to the wife’s person. In the husband’s suit special 
damage to him formed the gist of the action, notwithstanding 
that it was an action of trespass and not case. Of course 
the special damage must be a reasonable or immediate conse- 
quence of the trespass but we do not think that there is any 
ground for the supposition that it was restricted to particular 
categories or by any specific formula. Matters of sentiment 
or feeling were doubtless not regarded but that is because 
speaking generally special damage is not made out except by 
some actual temporal loss, the deprivation of some material 
temporal advantage capable of estimation in money, not 
because such matters do not conform with some special descrip- 
tion recognised by law as an incident of marriage for the loss 
of which a cause of action is given.” 


(at pp. 805 and 806). The court then made reference to the 
history of the word ‘‘ consortium,” expressing the view that it 


never possessed or acquired a legal meaning. The court then 
continued : 


“Jt is difficult to believe that if a husband proved a definite 
and substantial detriment to himself because of his wife’s 
injuries his action would fail because it fell short of an inter- 
ruption of the entire comfort, society and fellowship. Again 
take the case of a tradesman’s wife accustomed to assist in 
the conduct of her husband’s business but disabled from doing 
so by a stranger’s wrongful act. It is impossible to resist the 
impression that in an action by the husband it would be- 
regarded as a matter of course to award him damages in respect 
of consequential loss or expense incurred by him in the conduct 
of his business.” 

(at p. 806). Lord Reid’s view expressed in Best v. Samuel Fow & 
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Co. ({1952] A.C. 716 at p. 786), was called in aid. Lord Reid 
had said: ` 
‘I do not think that it is open to doubt that an impairment 
of a wife’s capacity to render assistance to her husband was 
enough to found an action.” 


The court drew an analogy with the master’s action for loss 
resulting from bodily harm to his servant. Im such a case it was 
enough that the injury to the servant rendered him less capable 
of performing his master’s work. 
The submission made by defendant’s counsel could not then 
-be supported. The court said: 
‘“ In the present case the male plaintiff has suffered and will 
continue to suffer a very substantial prejudice or disadvantage 
of a material or practical kind because of the greatly reduced 
capacity of his wife to perform the domestic duties, manage 
the household affairs and give him her support and assistance. 
Why should this not form a proper head of consequential 
damage to him? ‘The answer given by the appellant was that 
it ‘all a part of consortium and consorttum is one and indis- 
cerptible. Unless you lose it all you have no remedy. We 
venture to think that such an answer proceeds from a suppoal- 
tion which finds no justification either in the history of the 
cause of action or in the common law principles by which 
it is governed, a supposition that the husband’s remedy in 
damages is only for the violation of a right which the lew 
gives him to the consortium of his wife and further that 
there is no actionable breach of the duty to respect the right 
except by the commission of an act completely depriving the 
husband of her consortium. The common law took no such 
. abstract and theoretical position.” 


Some reference was made at the end of the judgment to 
American law. The High Court quoted from the judgments of 
Barclay J. in Furnish v. Missouri Pacific Ry. Co. ( (1890) 102 Mo. 
669) and McClellan C.J. in Birmingham Southern Ry. Co. v. Lintner 
( (1904) 141 Ale. 420) and justified reference to older cases by 
saying: 

“ Just as in England so in the United States a modern tendency 
has grown of treating consortium as a technical conception 
providing the subject-matter of the husband’s right and of 
an actionable wrong consisting in its invasion. Juridically 
this may seem more satisfying and it might be open to Httle 
objection if the notion of consortium were itself derived from 
the actual course of the common law so that the word served 
but as a compendious and perhaps convenient label for the 
rights of the husband as ascertained from the true scope of 

_his remedy. But the contention of the appellant seems to 

treat it simply as an abstract and somewhat metaphysical con- 

ception the content of which is ascertained by a priori reasoning 

and when so ascertained affords the exclusive measure of the 

entire right of the husband and of his remedy. Perhaps the 
. 
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use of the conception or of the word in the law of desertion 
may contribute to the tendency. However this may be it is 
not the manner in which the common law dealt with a cause 
of action upon which a husband sued for the consequential 
special damage occasioned-to him by a wrongful act causing 
bodily injury to his wife.” 

Judges and jurists have now for some time been chorusing 
condemnations of the husband’s action in situations such as Toohey 
v. Hollier. Perhaps the High Court’s judgment will serve to restore 
some understanding of the action and of how far the condemnation 
is warranted. It should not be forgotten that the housewife who 
is injured does not recover any damages for diminished earning 
capacity. A crippled housewife whose husband dies may fairly ask 
why she was unable to recover damages in her action so as to give 
her the subsistence which now her crippled condition prevents her 
from earning. So long as the housewife is not allowed to recover 
it is surely not improper that the husband should have an action 
for the material loss to the home which has resulted from her 
injuries. And if the courts come to allow the housewife to recover 
for diminished earning capacity, it may still be proper to retain 
the husband’s action by distinguishing, as does the Restatement 
(para. 698), between the value of her earning capacity outside the 
home, for which she may recover, and the value of her services in 
the home, for which he may recover. Judicial development of the 
law is inhibited by the assumption that the true head of damages 
is “loss of wages,” and not, as is generally recognised in America, 
‘Sloss of earning capacity ” (see the writer’s article in (1955) 28 
Aust. L.J. 568, at pp. 571-2.) Some American states have made 
express statutory provisions. (Jacobs and Goebel, Cases and 
Materials on Domestic Relations, third ed., 578-9. The American 
cases are noted on pp. 565-689. See also Prosser, Handbook of the 
Law of Tort, 988-48). 

It may fairly be inferred from the judgment of the trial judge 
that some of the £1,000 awarded to the husband was intended to 
provide for prospective medical expenses. The High Court made 
no reference to this in its judgment, although the Chief Justice, 
during argument, expressed the view that the husband’s right to 
recover for such prospective expenses flowed from his common law 
duty to provide necessaries for his wife. But is it proper that the 
husband should recover for prospective medical expenses? He 
might dispose of the money otherwise than in providing medical 
treatment. He might die or divorce the wife and the obligation 
to pay for medical treatment falls on the wife herself as well as on 
the husband. The Restatement (para. 698), it is true, contemplates 
recovery by the husband for prospective expenses, but some 
American courts insist that such recovery belongs to the wife 
(Prosser, at p. 941). 

Ross PARSONS. 
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EXECUTIVE Discretion AND Jupician Contront. Hamlyn Lectures, 
Sixth Series. By C. J. Hamson, M.A., LL.M. [Stevens & Sons. 
1954. 222 pp. 12s. 6d.] 


Tms book, better described by its sub-title “An Aspect of the Conseil d’Etat,” 
is as exciting as it is informative. To anyone concerned with the mess of 
administrative tribunals and the far more serious problem presented by the 
usually unfettered discretion accorded Ministers in numerous Acta, it is a 
joy to read that the Senior Commissaire du Gouvernement, on learning of 
the decision in Liversidge v. Anderson, suggested that Professor Hamson must 
have explained himself amiss “for the proposition ... was one which in his 
opinion must be unacceptable in a civilised country and which was more than 
strange in a country which after all had invented the term ‘the rule of law’.” 
(p. 14). 

Clearly if Defence Regulation 18: were operative in France, the Minister’s 
act would have been subject to the verification of fact (in this case “hostile 
origin and associations”) and if the facts were verified, to an assessment as 
to whether the Minister was fustified in taking the action. Those phrases 
which cause us in this country so much heart-burning “if the Minister is 
satisfied” or “if it appears to the Minister” and which have caused the 
English courts to abdicate their traditional position, would have led the 
Conseil d'Etat to have carried out an exhaustive inquiry. Quoting again 
its same senior member, “if a Minister is to be satisfied, he must as Minister 
have reasonable grounds upon which his satisfaction is based; and having 
such grounds he is automatically under duty to disclose them to the competent 
court should that court so require” (p. 15). How logical, how sensible, how 
eminently satisfactory ! 

There is more than this, however, for no administrative actlon of the 
Minister, nor of his servants, is beyond the competency of the use by the 
plaintiff of the recours en annulation, whether that act is “ judicial, executive, 
legislative or quasi any of them.” Furthermore, it is the Court of Appeal 
from all administrative tribunals with the exception of three dealing with 
War Claims, Pensions Appeals and Industrial Disputes. Thus, this remarkable 
court, the Conseil d'Etat is able to survey and pass upon every action of any 
official, if it be challenged by the citizen, or to refer back any case from 
any type of tribunal. 

It is, of course, the muddle in which we find ourselves and the self-imposed 
impotency of our courts, which lead to the stressing of this aspect of power 
set over against the administration. Yet in fact it is in virtue of Its 
co-operation with the administration that the Consell d’Ktat statuant au 
contentieux draws its autbority. An equally important, if not more important, 
part of the task of the Consell is advising the administration in its work— 
the drafting of regulations and legislation, procedures to be adopted, and the 
solution of difficulties which occur in the course of administration. Whilst 
the advisory sectlons—the administrative sectlons—and the judicial sections 
mostly work separately, every week this body is reunited formally in 
Assemblée Générale, there to complete all the important business with the 
vital exception of its judicial business, Informally the meetings of individuals 
are occurring all the time, to the mutual advantage of everyone in the solving 
of difficult problems, and, most important of all, in fostering a corporate 
feeling which holds the body together. i 
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But apart from their formal responsibilities which thus link the judicial 
sections to the administrative machine of the State in a unique way, the 
personnel of the Conseil d’Etat are practical administrators—but only the 
Gite of the service achieve this select body and attain, as it were, Treasury 
status. Recruitment is at various ages—by competitive examination at the 
bottom with seniority promotion right to the top. At each stage a proportion 
of “outsiders” from the administrative service are brought in, and those 
inside are encouraged to go out into active administrative service, with the 
right to return. There is, thus, the intimate knowledge of the expert, and the 
detachment necessary for fair Judgment. 

Nor does the method of the Section du Contentleux frighten the admini- 
strator as does the method of. the courts in this country with the production 
of files, the cross-examination of named individuals, who had better been 
anonymous, and the public condemnation of an individual who usually ts 
doing no more than operate the machinery. Instead, arguments between the 
plaintiffs and the administration proceed in writing and are registered before 
the Section dealing with the case, which can call for any documents thought 
likely to be helpful—the documents being avaflable only to both partes and 
the Section. <A public session for the statement of final views may be held. 
Judgments, which are reasoned, are printed and published, and, if the plaintiff 
succeeds, then the action is declared illegal 

Professor Hamson describes this as a “dynamic court.” It most certainly 
is, for it demands the administration’s conformity to a standard of 
conduct which is not clearly defined. It is not enacted, nor formulated, nor 
is conformity to it enjoined by any legislation. The standard demanded in 
any case is what the Consel d’Etat, in its “search for perfecHon,” decides 
it shall be. Whilst precedents of relevant cases may guide, they do not 
constrain, and the court may refer to any source which it deems appropriate. 
Thus in one case it applied the principles enunciated in the Declaration of 
the Rights of Man, in another the conventions of the constitution. Yet the 
action condemned ís declared “illegal” and the status quo ante has to be 
restored. : 

It is not necessary to stresa the contrast with our own system—Ldversidge 
v. Anderson; in Re The Point of Ayr Colkery; Franklin v. Mintstry of Town 
and Cowntry planning; Wooletit v. Mimster of Agriculture; these are but 
milestones along a route which it is depressing to trace, leading to Ministerial 
discretion unfettered by the possibilty of legal redress. Crichel Down was 
In a somewhat different category. Here whilst constitutionally a Minister 
was at fault and a Minister resigned, the administrative as well as the 
political process had failed. The Woods Committee made a very pertinent 
comment “in present times the interests of private citizens are affected to 
a great extent by the actions of Civil Servants” The Permanent Secretary to 
the Treasury commenting on this report stressed “the need for constant 
vigilance to ensure respect for the rights and feelings of Individual members 
of the public.” He might well do so, for there is no possibility of legal redress 
in these cases, How different had this case happened across the Channel! 

What then for the future? Professor Hamson is content to make two 
main points—that the powers of the High Court could be extended to cover 
all inferlor tribunals but even then he doubts whether thelr powers would be 
as wide as the Conseil d'Etat in the parallel recours en cassation. On the 
other count—recours en annulation—he cannot conceive that the High Court 
would be able, even if it were willing, to deal with the illegality of adminis- 
trative acts which did not conform to a dynamic standard. Here he looks 
to the executive Itself setting up such a body. 

Undoubtedly he is correct in this, and a tremendous step forward It would 
be. But is it not also desirable to give such a body appellate fonctions over 
administrative tribunals® This the author would object to ag introducing “a 
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duality into our jurisdiction.” Why not—if it is the more effective control— 
even if it meant also the introduction of a Tribunal des Conflits? The disease 
is so serious that a major operation is necessary. 

* Then, may a student of politics ask why it is that so much time is spent 
confounding Dicey? Dicey crippled the Donoughmore Committee. Dicey as 
an exercise for students is one thing, but Dicey as a Blackstone to be referred 
to on all occasions seems rather out-dated. One can but wish that another 
Bentham might eppear and finally lay this ghost... 

In this small volume Professor Hamson deals with the development of the 
Conseil d'Etat statuant au contentieux, {ts composition and procedure. He 
discusses its value and considers its appropriateness for the English scene. 
This is a stimulating book, packed with information and yet written in a very 
easy style. Students of politics, law and administration will be indebted to 
its author. 

Heorry Manppiox, 


Casts ON THE Law oF Torts. By CECI A. WRIGHT, Q.C. 
[Toronto: Butterworth & Co. (Canada) Ltd. 1954. xix and 
905 pp. (with index). 50s. net in U.K.] 


Tux appearance of a new casebook on Tort is an event of considerable interest. 
Probably in no other branch of the law is there so much room for controversy 
as to which cases ought to be included and how they ought to be arranged. 
This latest addition, compiled by the Dean of the Law School of Toronto, 
University, makes no attempt to achieve a via eredia, which mould more or 
leas satisfy the greatest number of law teachers. Yet it is, perhaps, because 
of this that the casebook is stimulating, and even brilliant at times. It will 
certainty prove valuable to all those interested in tort, but the teacher of 
jurisprudence and the comparative lawyer are sure to approach it with an 
interest not usually associated with mere casebooks. Perhaps the reason is 
that this particular casebook is much more than a collection of cases; it is 
rather a casebook and textbook combined, and is, actually, used for teaching 
purposes in Canedian law schools. It includes over 250 reported cases, of 
which a considerable number are decisions of English courts; in fact, most 
of the more important English decisions will be found here. The rest, is made 
up of Canadian decisions, which naturally predominate, of decisions of the 
United States courts and of the courts of the Dominions There are also 
extracts from various statutes such as the Canadian Criminal Code, 1997, the 
Canadian Negligence Act, 1950, the Defamation Act, 1952, and from the 
American Restatement. There is one long extract in smaller print from an 
article in the Minn.L.Rev. (pp. 89-41). Each chapter is preceded by a short 
introduction drawing our attention to the main points involved. The cases in 
each chapter are divided into sections but, wisely, there are no headnotes to 
the cases. Frequently at the end of a case there are cross references, refer- 
ences to articles and observations distinguishing or comparing the solutions of 
other jurisdictions, or even posing problems that are likely to arise. 
The author acknowledges his debt to the American tredition in general 
and to the work of. Bohlen in particular. This is especially clear in two 
First, in the structure of the book he adopts Wigmore’s classifica- 
tion into torts of negligence, intention and strict liability which is, of course, 
also to be found in the Restatement. Secondly, he analyses the law of torts 
from the point of view of the interests affected. Here the influence of Pound 
and the American soclological school is evident. “The fundamental problem 
in the law of torts,” writes the author, “ (is) the welghing of various 
interests” (p. 691). He declares that “while all law has been described as a 
kind of social engineering, in no department does this become so apparent as 
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in the law of torts” (p. 5). The objects of the book are defined as “to pro- 
vide material that would not only raise the most important problems of 
tortious lability but which could also serve as a basis for the study of the 
judicial process” (p. v). He also wishes to demonstrate the complexity of 
the law of torts as opposed to its textbook simplicity. “In a book of this 
kind,” the author mrites, “one can only present material to show what the 
courts do and what they say about what they have done” (p. 822). Thus, 
this is no mere collection of cases, it is “a sampling of judicial thought” 
(p. 9); in other words, it is a limited reproduction of judgments used as 
illustrations of the author's thesis. Its aim is “to supply the means of 
developing an understanding of principle in relation to facts and a facility 
of handling both In familiar situations” (p. v). 

In a work which partakes of the character of a textbook, one is entitled 
to consider both its usefulness to the English Jaw student and its general 
policy and character. Moreover, the forceful way in which the author brings 

gene his point of view, leaves ample ground for disagreement and criticism. Yet 
it is the measure of the author’s success thet so much thought can be provoked 
by this casebook. Few in this country are likely to eccept wholeheartedly 
the casebook method of teaching. A casebook cum textbook often conveys an 
impression of stability where only vagueness exists. The learned author 
avolds this, but the bewildering details and complications of the “ judicial 
process,” together with the use of extracts from cases as mere illustrations of 
the author’s standpoint (6.9., Donoghue v. Stevenson appears twice, on p. 186 
under s. 2 and on p. 288 under s. 6) presuppose considerable knowledge, which 
the student is not likely to possess, and which can only be acquired by the 
painful process of reading cases in the original. The author’s arguments and 
queries, in many respects of outstanding quality, are far too advanced for the 
ordinary student as is the case for instance in Chapter IV. The reader is 
constantly directed to apply his mind to the points upon which the author 
bases his views, for example he writes: “An examination of the cases in this 
chapter should Indicate . . . that the concept of ‘nuisance’ is much over- 
worked, is of little assistance in deciding issues, and frequently is downright 
harmful” (pp. 520-1). Such a method, albeit stimulating to the teacher and 
scholar, does little to enhance the quality of independent criticism which, 
together with the ability to abstract the significant from the superfluous in 
case-law, are amongst the greatest benefits that the law student may derive 
from a University education. 

If we now consider the tripartite classification of torts into torts of negli- 
gence, intention and strict liability, the principal objection is, of course, that 
it cuts across well-established torts such as nuisance, trespass to land, etc, 
which may be based either on intention, or negligence, or strict liability. 
However, where tradition clashes with logic, the euthor is against too much 
adherence to “historical formalism.” Thus, he writes in the introduction : 
“To continue speaking of ‘trespass to the person’ is to use the language of 
medievalism and to obscure the search for principle” (p. 4). He would 
prefer to distinguish between “invasions to physical integrity intentionally 
caused and non-intentlonally caused.” He then goes on to analyse expressions 
which are commonly employed such as rights, wrongs, lawful and unlawful 
acts, In a Hohfeldian manner, but the analysis is too brief to be of great 
value. Some, perbaps, would not go as far as to criticise Lord Holt in Ashby 
v. White for ignoring the distinction between a privilege and a right, but the 
author himself recognises that “ students ‘of law ... cannot expect an over- 
night discarding by the courts of language with which they have become 
familiar” (p. 9). 

As regards the detailled accounts of the various topics, there is a particular 
insistence on negligence, which emphasises the importance that this subject 
has assumed in recent times. The tendency to shift lability from the notion 
of fault to the notion that compensation must fall on those who are better 
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able to bear it. is exceptionally well brought out. In criticising the judicial 
treatment of rer ipsa loqwitur he writes: “Under the guise of the maxim, 
courts are able to shift tmperceptibly into forms of strict liability, while 
speaking the language of negligence” (p. 199). Perhaps not all readers will 
agree that “jt is doubtful whether ottempts to separate ‘culpability’ and 
‘compensation’ lead to anything but confusion” (p. 182), but the argument 
is so compressed that it Is hardly fair to criticise it. In a work in which there 
is so much useful material, it is, perhaps, invidious to single out cases which 
stand out Yet one might be allowed to mention Applebaswes v. Gilchrist 
[7946], a decision of the Ontario Court of Appeal on loss of consortlum. On 
the other hand, it is to be regretted that no room was found for Place v. 
Searle and Gray v. Gee, or for the interesting judgment of the Court of 
Appeal in King v. Philips. Thomson v. Cremin has now been reported in 
[1958] 2 All E.R. 1185. English lawyers will particularly welcome the report 
of the Palegraf case and all the references to the American literature, 

In conclusion, while this book cannot be unhesltatingly recommended to 
students because of its advanced and somewhat radical approach, teachers 
and scholars mill undoubtedly find in it a work of real value and absorbing 
interest. 

A. G. Cxtzonos. 


PERSONAL PROPERTY. By J. Crossury VAINES, LL.M. of Gray’s 
Inn and the Northern Circwit, Barrister-at-Law, Lecturer in 
Law in the University of Liverpool. [London : Balterworth 
& Co. (Publishers), Ltd. 1954. xliv and 292 and (Appendix) 
58 and (index) 80 pp. 87s. 6d. net.] 


Prxsomat Property is an amorphous subject which straddles many branches 
of the law, so that one of the main difficulties in producing a book on it Is 
the problem of selection. Mr. Vaines tells us in the Preface that he decided 
to exclude some of the more specialist branches of the subject such as patents, 
trade marks, copyright and insurance as well as company law. Within the 
limits the author has set the general plan of the book is attractive. The book 
is divided into five parts: Part I is called Nature of Personalty; Part II, 
Ownership and Possession; Part III, Transfer and Acquisition of Personal 
Property; Part IV, Giving or Loan of Personalty by way of Security; and 
Part Y, Debtors and Creditors. Unfortunately one cannot but feel that 
some topics receive treatment quite disproportionate to their importance, 
while others equally important are omitted altogether or receive scant atten- 
ton. Thus ten pages on the law of Intestate Succession (18-24) (under the 
heading Distinctions between Real and Personal Property) seem unnecessary, 
especially as much of it is a verbatim reproduction of statutory provisions 
repeated in the Appendix; so also elght pages (58-61) on applications under 
section 17 of the Married Women’s Property Act, 1882, seem excessive, as do 
ten pages on Common Carriers (88-099). By contrast Liens and Finding are 
compressed into four pages each (106-10 and 284-7, respectively) while 
_ Assignment of Choses in Action is inadequately dealt with in ten (178-87). 
Moreover, a serious fault is the absence of any systematic account of the 
remedies of Trespassf Conversion and Detinue. 

Though Mr. Vaines tells us he has written primarily for students it must 
be said that the book is not likely to be of real assistance to the general run 
of students. Far too often the law is stated rather than explained, and in a 
subject of this kind which demands of the student a background knowledge of 
Contract, Tort, Real Property and Equity, this is simply not helpful enough. 
Thus the bare statement “The assignment is subject to existing equities,” 
followed by a brief account of Rozburghe v. Cow (1881) 17 Ch.D. 520 (p. 179) 
requires amplification. So does the verbatim citation of section 12 (1) of the 
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Sale of Goods Act, 1888, dealing with implied conditions as to title (p. 218. 
Rowland v. Dival [1928] 2 K.B. 500 needs at least a reference here). So 
also does the reference to section 11 (1) (o) of the Act on the same page. 
Again, is the Sirathoona Oase [1926] A.C. 108 adequately explained by saying 
“a ship is a peculiar chattel”? (p. 18). - 

There are also too many misleading statements as well as mistakes of 
substance in the text. To mention but a few: a pledgor of a chattel surely 
retains more than a chose in action. And the question és important even since 
1875 for the mode of transfer depends on the right enswer (p. 28). The view 
that a share is an equitable and not a legal chose cannot be accepted since 
Re Rose [1952] Ch. 499 (p. 80) It may be true that “you cannot have a 
limited estate in a personal thing” (p. 87) but you can have a determinable 
interest which looks very much the same thing to a student. (The whale 
section in which this sentence appears is bewildering in its failure to distin- 
guish the Jaw before and since 1926, and the positon at law and in equity.) 
It is not clear that there is a presumption of advancement between a mother 
and her children (p. 50. See the cases cited in Nathan, Hqwéty, at p. 112). 
It is not accurate to describe a finder as a ballee (pp. 62 and 72). If he 
mere he would be guilty of larceny if he decided to misappropriate the thing 
long after the finding, which is not the law. Oorensoneealth Trust v. Akotey 
[1926] A.C. 72 can no longer be regarded as good law since it was expressly 
dissented from in Mercantile Bank of India v. Central Bank of India [1988], 
A.C. 287, yet the former appears in the text and the latter is relegated to a 
footnote (p. 118). It is by no means clear that an equitable chose cannot be 
_ assigned within L.P.A., 1925, s. 186 (1) (p. 190). Re Rose [1952] Ch. 499 is 
a serious omission at p. 198. Re Apex Supply Co. [1942] Ch. 108 and the 
proposition for which it is cited (p. 229, note (d)) were virtually overruled 
by Oooden Engineering Oo. v. Stanford [1958] 1 Q.B. 86 and see now Lamdon 
Trust v. Hurrel [1955] 1 W.L.R. 891. 

These are serious defects (and they are only a sample) and unfortunately 
they are not redeemed by the author’s style. Though his method of presenta- 
tion is on the whole attractive it often leaves much to be desired in the way 
of lucidity. Too often a sentence has to be read twice or three times before 
its meaning can be grasped. Moreover, the presentation of cases in the text 
is frequently done in footnote style and these make unattractive reading. 

The book is also Httered with minor slips and misprints. The names of no 
fewer than six Judges are misspelt (Aitken LJ. at p. 58, Parde B. at p 66, 
Lopes LJ. at p. 88, note (h), Delvin J. same page, note (g), Lord Denham 
at p. 118, note (c), and Somerville LJ. at p. 186). Sir Edward Coke never 
became a lord (pp. 25 and 266) though he is often referred to as Lord Coke 
by people who ought to know better. 

In sum, unless snd until Mr. Vaines performs some heroics in the next 
edidon students will have to be warned to use this book only with the 
greatest caution. 

P. S. Arran. 


SNELL’S PrincrLEs oF Egorry. Twenty-fourth edition. By 
R. E. Meaanry, M.A., LL.B., and P. V. BAKER, M.A. B.C.L., of 
Lincoln’s Inn, Barristers-at-Law. [London: Sweet & Maxwell, 
Ltd. cxix and 600 pp. and index. 465s. net.| 


SweLy’s Equity has long been famous as a lucid, concise and accurate book 
on general equity. The 24th edition has retained its same general character 
and has fully maintained the high standards which have been built up by 
past editions. 

In the preface to the previous edition (28rd) Mr. Megarry announced his 
intention of making the book more attractive acedemically. Development on 
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these lines was much needed, for Snell was in danger of falling between two 
stools. It was not entirely satisfactory as a student’s book, for it passed too 
lightly over difficulties and avoided discussion of those controversies that 
make a law student's life Interesting and make legal education something 
more than the learning of rules. And I imagine that it was too concise and 
short for practitioners who need to consult larger books on specialised sub- 
jects in equity. To cater for all types of reader in a book of reasonable size 
which purports to cover the whole of equity is a formidable task; and the 
text still provides very meagre discussion of some of the questions, which, to 
students and academic lawyers, are of the greatest interest and importance. 
(Instances are mentioned below.) The editors, however, have been able to 
point out where controversy exists and to provide, in footnotes, references 
to the cases and legal periodicals in which these questions are thrashed out. 
The book. from a student’s point of view, then becomes one in which he can 
read a clear, short exposition of the rules and principles of Equity; and if 
he is sufficiently inquisitive, he can find his way to further material which 
will provide arguments and discussions of controversial issues. It is a 
combination of an introductory book and a reference book; it does not supply, 
nor does it pretend to supply, the discussions and explanations themselves. 

Examples of the ways in which major problems are quickly dismissed can 
be found in many places. On page 90 the problem of the nature of trusts of 
imperfect obligation is dismissed in a few Hnes. The discussion on the 
requirement of public benefit in charitable trusts is squeezed into less than a 
page. A section on Tracing in Equity is given less than two pages. The 
recent controversy over the right of a married woman to remain in the 
matrimonial home after desertion is mentioned only by saying where the 
“ weight of authority” les. The question of trusts of the benefit of a con- 
tract recelves only half a page. Snell is still a reference book rather than 
an explanatory book so far as controversies are concerned, but that fs the 
only way to prevent it splitting its seams. 

As foreshadowed in the preface to the previous edition, certain alterations 
have been made to the contents of the book. A book on equity is in danger 
of sucking into its covers detailed rules of branches of law in which equity 
plays only a small part. An attempt is made to keep strictly to the ground 
which is most conveniently covered by a book on general equity. Thus 
Mistake (apart from Rectification) has been omitted; much of the law of 
Vendor and Purchaser is omitted as being more relevant to Conveyancing; 
and the Jaw of restrictive covenants has been greatly reduced. Apart from 
lingering thoughts about Mistake, these reductions are to be welcomed. The 
question of Mistake is a difficult one; for, subsequent to the threat in the 
preface to the 28rd edition to omit the subject in this one, the case of- Solle 
v. Butcher [1950] 1 K.B. 671 bas produced further grounds for arguing that 
the subject should be treated separately in equity. The equitable Jurisdiction 
exercised in Cooper v. Phibbs (1867) L.R. 2 H.L. 149 is relied on by Denning 
LJ. in Solle v. Butcher, and is one of great importance and possibility of 
development. There is at least more argument for including this aspect of 
mistake in this edition than in the previous ones. But it has been taken up in 
at least one of the leading student’s books on Contract (Cheshire and Fifoot) 
and it is no doubt best to let it remain there. 

I am tempted to offer observations on two points. In the first place, there 
seems to be some obscurity in the theory which is put forward as the baasis of 
the enforcement of secret trusts. We are told on page 95 that “it is on the 
ground of not allowing the above statutory provisions to be used as an engine 
of fraud that secret trusts are enforced”; and that in the case of wills such 
trusts may be “ fully secret” or “half-secret.” But on page 99, on the autho- 
rity of Danckwerts J. in Re Yowng [1951] Ch. 844, we are told that “the 
whole theory of secret trusts Is that they operate outside the will.” This 
theory, as I understand it, is that secret trusts are enforced because they are 
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not testamentary dispositions and therefore not within the provisions of the 
Wills Act It is not then necessary to prove fraud in order to enforce them, 
and in Re Young itself, and in nearly all half-secret trust cases, there is no 
fraud. In spite of the dicta in MoCormick v. Grogan (1869) LR. 4 H.L. 82, 
it has never been satisfactory to rely on the doctrine of fraud as the basis of 
the enforcement of secret trusts. As explained above, trusts are enforced in 
the absence of fraud; and if fraud were the real basis of enforcement, its 
operation would be to prevent the fraudulent trustee getting the property, but’ 
ft does not explain why the beneficiary takes it; the avoiding action taken 
against the trustee does not entitle us to conclude that a “ person claiming 
land conveyed to another may therefore prove by parol evidence that it was 
so conveyed on trust for the claimant, and may obtain a declaration that the 
grantee is a trustee for him” (p. 95). The fraud cannot be that of anyone 
other than the trustee because no one else has been: fraudulent in these cases; 
it is no answer to say that the beneficiary is defrauded, because that is merely 
to say that the statute brings a result which equity does not like; that, 
however, is no reason to ignore the statute, unless someone’s conscience 1s 
affected. There are indeed difficulties in any theory, and it may be that more 
than one theory has been reed on on different occasions and that the cases 
are not reconcilable on any single theory. : 

It is questionable whether the definition of a mortgage given by Lindley 
M.R. in Santley v. Wilde in 1899 is still suitable. A legal mortgage is defined on 
page 848 as “a transfer of a legal estate in land or other property as security 
for the repayment of a debt or the discharge of some other obHgation.” This 
definition no doubt deals edequately with the legal mortgage by demise or 
sub-demise but it is quesHonable whether it provides sufficiently for the 
charge by way of legal mortgage. A charge by way of legal mortgage is a 
legal charge and not a legal estate (Law of Property Act, 1925, s. 1); and it 
is more clearly described as the creation of a charge in favour of the 
mortgagee than as a transfer of a legal interest or charge to him. It is true 
of course that such a mortgage has the same effect as a mortgage by demise 
(Law of Property Act, 1825, s. 87; and note 85, p. 887). But it is thought 
that a definition which more clearly included both types of legal mortgage 
would be more easily understood by newcomers to the subject. 

In short, the merits of Snell still remain. The defects from a student’s 
point of view have to a large extent been cured by a greater emphasis on 
principle and theory, particularly in footnote references. The size of the book 
gives the editors no opportunity to give the benefit of thelr own consideration 
of the arguments involved in controversial issues. It would be a greater 
book, but a very different one, and a much larger one, if they did so. 


R. H. Mavupsrzr. 


Tar Exnersa Conriicr oF Laws. By Curve M. SCHMITTHOFF, 
LL.D.(LOND.), LL.D.(BERL.), of Gray’s Inn, Barrister-at-Law, 
l in Legal Studies, the City of Łondon College. 
Third Edition. [London: Stevens & Sons. 1954. XI, iii 
and 514 pp. 45s.] 


Wary the second edition of this book was reviewed by Professor Gower in 
this Review, Vol. 12, p. 521, it was said that that edition had enhanced the 
reputation of this excellent work which it had deservedly won by its first 
edition. The present review could well make the game assertion in respect of 
the third edition. Dr. Schmitthoff has been at pains to bring the work up 
to date and, as far as the reviewer was able to ascertain, has entirely succeeded 
In doing so. A considerable amount of further material has been added— 
including even a reprint of the first recommendations of the Lord Chancellor's 
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‘ Committee on private international law—but the size of the book has not been 
noticeably increased. The apparent increase in the number of pages is due 
to the adoption of a different and far more suitable lay-out by the new 
publishers, not to a corrésponding increase in the length of the work. As 
before, this is a work of medium size which combines under one cover the 
functions of a clear, concise and attractive introduction to this topic for 
the use of students with those of a reliable first-hand guide for the use of 
a busy practitioner. One can but admire the skill, learning and common sense 
of the author who has made such a combination possible. 

To achieve his goal, the author has had of course to cut out a number 
of sentences or paragraphs which had been contained in the second editton. 
In the present reviewer's opinion some of these cuts are regrettable and the 
original might well be restored, even if the book in future editions should 
thereby gain a little in bulk. Just because it is a book for students, quotations 
from cases are of particular value. In a few cases, the author has shortened 
these quotations by confining them to sentences which actually stipulate a 
rule or argue in favour of a point, and by leaving out sentences of a merely 
descriptive pictorial character. Sometimes, however, sentences of that type 
are of considerable mnemotechnic value and therefore of value to those who 
wish to gain access to a field hitherto unknown by them. 

If space has to be saved this can well be done by a reduction of the length 
of the Introduction. The present reviewer has never felt that Dr. Schmitthoff"s 
attempt to reduce the law of conflict of laws to the two leading principles 
of “vested rights” and “territoriality” has any great merit. The law of 
conflict of laws—like any other branch of law—is the result of a number 
of considerations of every kind whose analysis in the individual case may well 
be a complex one and whose exhaustive enumeration is impossible. Justice 
is not always capable of being analysed. Professor Graveson who—in the 
present reviewer's opinion rightly—maintains the view that the supreme 
purpose of the law of conflict of laws is to establish Justice, should—contrary 
to Dr. Schmitthoffs clhim—not on this account be classified as an adherent 
of the vested rights theory. There are many cases where it is a requirement 
of justice that a vested right should not be capable of being exercised and 
where this bar to a wested right does not result from the mere formal assertion 
of territorial sovereignty but from considerations of a Jegal-ethical character. 

These, however, are ultimately considerations which belong to the field of 
jurisprudence rather than to that of the law of confilct of laws. A textbook 
of private international law has as little concern with them as has a textbook 
on the law of contract with the concept of personality or the principle of 
freedom to contract. Dr. Schmitthoff has written an excellent textbook on 
his field, and such disagreement as the present reviewer has with the basic 
idea of its introduction does mot in any way detract from the praise which is 
due to the work. f 


E. J. Conx. 


Income Tax. Marntenance RELIEF AND AGRICULTURAL ALLOW- 
ances. By F. E. CUTLER Jones, B.A., Chartered Accountant. 
[London: Sweet & Maxwell Ltd. 1954. xvii and 820 pp. 
with Index 24 pp. 85s. net.] 


For more than fifty years after the relmposition of the income tax in 1842 
income from property was assessed (under Schedule A) on its gross annual 
value without any deduction for repairs. In 1894, probably as a sop to the 
large property owner burdened by the imposition of the new Estate Duty, a 
statutory deduction, varying according to the gross annual value assessed, was 
granted “for the purposes of collection” of the tax under Schedule A. In 
1910, as compensation for the newly imposed supertax, relief was granted to 
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the owner of land and houses of small annual value upon the excess of the 
expenditure on “the maintenance, repair, insurance and management” of his 
property—based on the average of the five preceding years—over the statutory 
allowance referred to above; in the next few decades this allowance was 
extended to all property without any limit of annual value, In 1945 special 
additional allowances were given for the replacement of farmhouses, etc. and 
for capital expenditure made upon “agricultural and forestry land” These — 
reliefs are clearly of great importance to all owners of property especially in 
view of the recent Housing Repairs and Rents Act, 1954, which entitles the 
lessor of property within the Rent Restriction Acts to increase his rent if 
he can prove that he has expended a certain minimum of repairs within the 
prescribed period. Yet in most textbooks on income tax these reliefs have 
received but cursory treatment so that the time was clearly ripe for a ful- 
length work dealing with them. This need has been very adequately met by 
Mr. Cutler Jones in this essentially practical work, in the preparation of which 
he has clearly drawn upon his considerable experience as a practising 
eccountent. 

The book is divided into two main parts, the first of which deals with 
“matntengnce claims” arising under section 101 of the Income Tax Act, 1952, 
and the second with the allowances for agricultural and forestry land to which 
sections 818-815 of the Act apply. The more important matters dealt with in 
Part I are the meaning of the term “repairs,” the mode of preparing the 
claim, let properties with especial reference to excess rent lfability and vold 
relief, the early years of ownership and so on; it terminates with a most useful 
chapter (11)—* Practical Points "—which surveys the various practical matters 
that can arise on the submission of the form of claim (No. 99). Part II opens 
with an excellent account of the meaning of the term “husbandry” which is 
used to define “ agricultural land” and then goes on to deal with the allowances 
which can be claimed for capital expenditure on farmhouse buildings, etc. 
Part III in five short pages-deals with maintenance claims in regard to Surtax 
and the Special Contribution, while Part IV is concerned with Appeals before 
the Commissioners and to the High Court; these two parts could well have 
been left out, for they are not inadequately dealt with in the ordinary text- 
books. The book closes with two Appendices which bring it up to date—a 
brief account of the new Investment Allowances introduced by Mr. Butler 
in his 1954 Budget, and of the provisions of the Housing Repairs and Rents 
Act, 1954, with a brief commentary thereon , 

The work is essentially practical as is evidenced by the large number of 
arithmetical examples introduced by the author to ilustrate his points; this 
probably accounts for the lack of any sustained narrative and the subdivision 
of the subject-matter into 228 paragraphs, many of them very short. The 
most valuable sections of the book are these where Mr. Cutler Jones quotes 
Revenue practice or concessions, since, as there is but little case law on these 
reliefs, they are mostly dealt with by administrative instructions, the interpreta- 
Hon of which is often left to the discretion of the particular Inspector of Taxes. 
Your reviewer, despite forty years experience of income tax, has learned not a 
little and can thoroughly recommend this work to all concerned with the 
ownership of land, both the practitioner and the individual owner who prepares 
his own clatm for retef. 

A. Farwswonrru. 


CONTRACT AND THE FREEDOM OF THE DEBTOR IN THE Common Law. 
By I. S. Pawatr. [Bombay: N. M. Tripathi Ltd. 1958. 
xiii and 145 pp. 12s. 6d.] 


Me. Pawate has written another original and interesting book. In Res Nullias 
(1988) he put forward a provocative theory of ownership. Now he places 
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under careful scrutiny some accepted notions of the law of contract, 
particularly the doctrine of consideration. His basic premise is that in simple 
contracts, as in the case of promises under seal, the duty of the promisor 
is created by his own unaided will, by his intention to be bound. Were it not 
so, the promisor could not be regarded as perfectly free. To hold that 
acceptance and consideration infuse the binding force into the promise is. 
tantamount to saying that the promisor is in effect bound by some external 
element and is to that extent unfree. There is no logical reason, the author 
maintains, why the declared will of one party should not generate a duty: 
not, indeed, in the sense of a relation between two persons but in the sense 
of an obligation binding the promisor to a particular course of conduct. It 
follows that the function of acceptance and consideration is limited to the 
giving of a right of action to the promisee. Any promise deliberately made 
is binding but the promisee cannot enforce it until he accepts it and furnishes 
the consldcration. 

These are certainly startling views but considered in the abstract not 
devoid of some attraction. Mr. Pawate writes well and forcibly and is able 
to supply a plausible solution to many tiresome problems of the law of contract. 
As handled by him Gibbons v. Prootor, the binding force of mutual promises 
and premature revocation of offers made in return for an act seem to lose 
most of thelr terrors. Nevertheless, it soon becomes evident that his theory 
cannot be accepted. There are far too many loose straws. To say that all 
promises are binding though unenforceable and to explain this on the ground 
that all promisors intend to be true to thelr word appears unrealistic and 
unhelpful. All the author’s elaborate structure is, in the last analysis, built 
upon the shifting sands of morality and the law of nature. If an offer ls 
binding by its own inherent force, how is it that the promisor can revoke it 
before acceptance? If an offer has been revoked but the offeree has accepted 
it before the revocation was known to him, how is it that the promisor remains 
bound? The author is not prepared to allow the promisor the liberty to change 
his mind, yet he fails to answer these questions with any degree of conviction. 
Above all, however, one wonders why the prevalent view that before acceptance 
there is no agreement and the offeror is not bound should of necessity be 
inconsistent with the freedom of the debtor. Are the rules as to acceptance 
and consideration at all relevant to the freedom issue? Admittedly, according 
to the current doctrine, the promisor is technically bound by something 
originating outside his own will As, however, he chose to make the offer it 
is difficult to see why he should be regarded as unfree as long as the acceptance 
does not in any way affect the content of his duty. 

The uneasiness which this reviewer feels is mainly caused by the fact that 
the author is not propounding a new theory of contractual obligation. On the 
contrary, he claims that his views do in fact represent the common law. This 
claim the author patently fails to substantiate. Such evidence as he manages 
to produce is meagre, unconvincing, and on occasion taken from elementary 
textbooks. Mr. Pawate himself observes that if. he were asked to indicate 
only two cases on which his whole theory relies he would point to Greenleaf 
v. Barker (1590) and Jordan’s Oase (1528). Both these old cases are scantily 
reported and open to free interpretation by any imaginative person. Even 
an imaginative person, however, may be at a loss to see why Bowlion v. Jones 
illustrates the proposition that the promisor is bound by virtue of his will 
alone or how in Rafes v. Wichelhaws on account of the mistake two valid 
contracts had in effect been made. Sometimes his argument itself is at fault. 
Thus the author takes Sir Frederick Pollock’s definition of consideration as the 
price of the promise in a strictly literal sense and employs it for his own 
purposes in these words (p. 48): “In a sale, the price pald never adds anything 
to the qualities of the thing bought. The price given by the buyer does not 
make the horse bought either sound or unsound. Similarly, if consideration 
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is the price given for the promise, consideration does not add any quality to 
the promise bought; it does not make it either binding or not binding.” The 
irrelevance and non-sequitur are obvious. 

As might be expected, Mr. Pawate frequently resorts to the concepts of 
morality and the law of nature to support his thesis. On p. 96 he quotes 
Skynner C.B. as saylog: “It is undoubtedly true that every man is by the law 
of nature bound to fulfil his engagements,” and then himself adds: “And the 
law of England cannot go against the law of nature and say that a promise 
is not binding on the promisor by its inherent validity and force.” It is at 
least questionable whether this is the right interpretation of the law of nature 
but, even if it is accepted, there ts no doubt that the law of England can and 
does go against it. 

J. K. Grovecx1. 


GESCHICHTE DER DEUTSCHEN RECHTSPFLEGE SEIT 1500. By ERICH 
DdHERING. erlin: Duncker & Humblot. 1958. vi and 
488 pp. DM 86.] 


THERE are many books on the history of German law. There are very few 
books on the history of the administration of justice tn Germany. There 
was—up to the appearance of Dr. Dohring’s work—no comprehensive textbook 
on the modern history of the courts and the legal profession in Germany. 
To write a work of that kind, is indeed a formidable tesk. Unlike England, 
Germany was split up until very recently into numerous States of varying 
sizes, whose development Just in this field differed even more widely than it 
did in the field of substantive law. A history of the administration of justice 
in Germany cannot consist in a straightforward tale of a single course of 
events. It is a story of tendencies and currents, of counter-tendencles and 
cross-currents, A work, which breaks this virgin ground, would have every 
excuse for numerous imperfections. A writer, such as Judge Dr. Dohring, 
who confesses in his preface that his book is the product of his spare time, 
and who lives in a small country-town, where the extraordinarily multifarious 
original sources are of course not at hand, would have every claim to a 
reviewer's indulgence. But this monumental work requires neither excuse 
nor indulgence. It is a master-plece in every respect; it can easily 
lay claim to rank among the most important and also the most attractlve 
legal works, published in Germany during the last three or four decades. 
The author writes as an historically minded lawyer and for lawyers with 
historical interests. This explains the fact, startling and perhaps objectionable 
to a “pure” historian, that he does not trace the story or stories of the 
administration of justice in Germany since 1800 in the form of a continuous 
historical treatment, giving @ picture of the entirety of his field during 
the successive stages of development. Instead of such treatment, which in so 
many cases has made historical works seem to be utterly irrelevant to legal 
practitioners, he traces the development of the solution of individual problems 
In his field. How did the social position of judges come to be as it is today? 
How were advocates admitted to practice from 1500 until today? How and 
why did Germany abandon the division of the legal profession into two sections? 
What were the different forms of oral hearings in court during the last 450 
_ years? These are the types of questions which Dr. Dohring answers. What 
has been said will suffice to show that his work is of outstanding importance 
to anybody who is in any way interested in questions of the pest, present 
and future administration of justice, whether in Germany or elsewhere. 
The interest is kept alive by the author from cover to cover of his work. 
The present reviewer at least has to confess that, once he had started reading 
' the book, he found it impossible, except under extreme pressure, to lay it 
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aside. The learned author masters the art of presenting his vast material— 
all collected from original sources—in a manner which keeps his readers 
spellbound. It is difficult within the scope of a review to give an idea of the 
wealth of colour, with which he paints his picture, of the constant combination 
of an abundance of detailed research with a complete mastery of the basic 
trends of development, of the care given to the general historical background 
on the one hand, and to the traces on the other hand, which.a varied and 
often unfortunate trend of events left on the legal life of Germany. It 
must, however, be pointed out that the learned author has not set narrow 
limits to his fleld of investigation: his history includes the history of parts 
of Switzerland and of Austria. But even beyond this, his glance often sweeps 
across the boundaries of Continental Europe. In particular, the history of 
the administration of Justice in this country frequently attracts his attention. 
Wherever he directs his glance—and he directs it into many corners which 
hardly ever have found the proper attention of other Continental lawyers—he 
is correct on his facts and just (and sometimes very shrewd) in his appreciation 
of them. It may suffice to point to such detalls as, e.g, his remarks on the 
autoblographical literature of English lawyers and the absence of similar 
works in Germany, and to his notes on forensic eloquence in the two 
countries, to give some indication of the nature of the questions of which 
he, sometimes for the first time in Continental legal literature, has taken 
due notice. , 

Numerous are the questions of detall on which the author has shed new 
light. Even points like the type of paintings that grace a court room, the 
. seating arrangements for the parties, for the advocates, for:the treasury 
counsel, the character and quality of the food which a travelling solicitor can 
ask his client to obtain for him, nothing is felt to be too insignificant to 
round off a picture which becomes more lifelike from page to page. Seekers 
after oddities in legal lore who turn to this work wil be richly rewarded. Text 
and illustrations alike (the latter all reproductions individually explained by 
the author) provide him mith numerous amusing items. It may suffice to 
mention the drawing of the Imperial Court building at Rottweil, which existed 
as a wishdream only of Judges and advocates, the description of the Judges 
who owned inns and compelled the inhabitants of their district to celebrate 
their weddings and other festivities there under threat of harsh treatment 
in court (p. 88) or the fictitious lawsuit between the farmers and the grass- 
hoppers (p. 298), to show to those interested in this field of human activities, 
what awaits them. 

Of course, we do no longer dream the dream of the impartial historian 
‘who merely reports without appreciating or judging. Dr. Dohring 1s rarely 
satisfied with merely describing what happened. He does not hold back with 
his feelings of approval and disapproval. One notices with gratification that 
there is little in this work of the unjustified complacency and self-satisfaction 
which has in the past been a characteristic feature of German historical writings 
in the field of law. The learned author is not reluctant to criticise where 
criticism is in place. He does not join in the chorus of praise and self-pralse 
on the former Reichsgericht, which can now be heard all too often in German 
legal literature. He does not fall to see the parallels between legal institutions 
during the Hitler régime and in the Satellite East. There is more than one 
remark in this book, which has never before been made with atmilar frankness 
In the scientific literature of Germany. One might perhaps have avished that 
the author would have gone even a little farther In this field. His history 
ends in effect in 1988. There can be few people better qualified than he is 
to write a sequel. The “special courts,” the “ People’s Courts,” the inactivity 
of the law in the face of mass murder—clearly, all this belongs to the history 
of the administration of justice in Germany. Its roots were developed in the 
period which the author has so well described. 
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This work would not have been a correct mirror of the scene which it 
describes, had it not devoted a special chapter to legal science, which has 
always played a far greater part in Germany than in this country. There 
exists an excellent history of German legal science (by Stinsing-Landsberg). 
Yet the author has managed to make an original contmbution even to this field. 
About one fifth of his book traces the relationship between legal science and 
legal practice. While the author’s predecessors were giving preference to 
the theoreticians—Erik Wolfs Great Thinkers in the Law deals nearly 
exclusively with them—Dr. Dohring’s loving care is devoted to the influence 
of theory on practice and vice versa. This chapter is supplemented by 
something never attempted before: some 100 pages of short biographies of 
leading German lawyers, including practitioners, to which a list of thelr works 
and bibliographical notes are appended. Attention must be directed to the 
fact that this list of works does not comprise the works already referred to in 
the text of Dr. Dohring’s work, a fact which explains why often the principal 
works are not listed here. 

No doubt this review has taken up more space than should normally be 
granted in an English legal periodical to a work on foreign legal history, 
written in a foreign language. The reviewer can, by way of excuse, do no 
more than say that the extraordinary services which this work can render to 
lawyers, historians, comparatists and to those interested In the history and 
sociology of humanity in general have seemed to him to Justify the length of 
his report on a work which constitutes in his view an outstanding achlevement. 

E. J. Comm. 


- 


Les Systiwes pr Drorr ContrmMpornarmss. VIL & VILL: Le Drorr 
Sovitriqur. By René Davin and Joun N. Hazann, with a 
preface by L. JULLIOT DE LA Moranpikee. [Paris: Librairie 
Générale de Droit et de Jurisprudence. 1954. 2 Vols. viii and 
867 pp. and 409 pp.] 


Tax Institute of Comparative Law of the University of Paris has sponsored 
four previous volumes in a series on contemporary systems of law, and has 
three more in the press. For the production of these two volumes on Soviet 
law the Institute has joined forces with the International Committee for 
Comparative Law set up by UNESCO in 1949. The second volume, under the 
title: Le droit et Pévohution de la Socteté dans PURSS., consists of a trans 
lation into French by Professor David, with minor amendments, of Professor 
Hazard’s Law and Social Change in the USSR. The English edition of 
this work has already been reviewed at length in this Journal. (VoL 17, p. 281.) 

Professor David's first volume, entitled Les données fondanrentales du droit 
Sovtétique, is an important and valuable work. Based on lectures delivered 
at the University of Paris, it is an exposition by a distinguished civil 
lawyer addressed primarily to civil lawyers, but the common lawyer should 
not be deterred, for the broad view is backed by a body of accurate 
practical information about Soviet law, presented with clarity and vigour. 
The four main parts into which the book is divided cover respectively the 
Russian legal tradition, law and Marxist doctrine, the sources of Soviet lew, 
and the organisation of Justice and the legal profession in the U.S.S.R. The 
Soviet constitution appears in an appendh. 

The first part, consisting of an historical survey of Russian law from the 
tenth century laws of Kiev until 1917, worthily sustains Professor David's 
international reputation. Landmarks vividly illuminated are the Byxantine 
influence, lay and secular, which both distinguished Russia at an early date 
from the Roman-dominated West, and yet ensured an underlying similarity 
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between her law and the Western European systems; the Mongol inheritance 
of autocracy and separation from Western contacts; the old-established 
bureaucracy, corruption and secret police; the growing archaism of the law 
and its inaccesalbility until 1882. Some disasters, such as the eighteenth 
century imposition of virtual slavery on peasants formerly free, receive lesser 
attention. Professor David insists that the pre-revolutionary tradition is the 
inescapable parent of the post-revolutionary approach to lew. At p. 76 he 
says: “the answers given by Russian law were abandoned, but the framework 
within which they were pronounced remained, in large measure, the same. 
Soviet jurists, in expounding the rules of thelr law, use broadly speaking the 
categories, legal concepts and terminology of the old Russian law.” Less 
happy is the explanation at p. 12% that family law is not included under the 
heading of civil lew, as in France, because before 1917 it was religious and 
not secular law. The concept of the pre-revolutionary Russian empire as one 
unified more by morals and religion than by politics and law (p. 65) may be 
approached with some reserve, but the Russian soul fortunately makes only a 
fleeting appearance, at p. 70, as “in large measure the product of geographical 
conditions.” 

Considerable insight is shown in the treatment of Marxist doctrine and 
law. Professor David has, for example, a more realistic approach to the 
Soviet law of contract than some writers. His comment at pp: 187-8 that the 
fundamental Western distinction between movables and immovables is an 
inheritance of feudalism which has largely lost its Justification under capitalism, 
and is replaced in the U.S.S.R. by the distinction between consumption goods 
and production goods, merits consideration, but if accepted one can foresee 
some nice problems concerning, for example, the tractor-driver’s boots. The 
analogy at p. 85 between Soviet law and canon law is a useful refinement on 
the concept of communism as a religion. The section dealing with the sources 
of Soviet law involves a description of the economic foundations of the Soviet 
State, which is skilfully presented, though the placing of the constitution, “the 
fundamental law ... enjoying unparalleled prestige,” at the summit of the 
hierarchy of sources, and above the five-year plans, is at least open to question. 

The review of the organisation of: justice and the legal profession includes 
valuable descriptions of those little-known phenomena, the Prokuratura and 
the organs of public arbitration for the settlement of disputes between State 
enterprises. Unfortunately this section contains also two passages that not 
only fail to enlighten, but may seriously mislead. ‘True, in his foreword 
Professor David announces his intention of expounding the theory of Soviet 
law much as this is done in the U.S.S.R., and for the most part remitting to 
Professor Hazard’s volume the contrasts between law and practice, but his 
generally independent approach is poor preparation for a few lines at thè 
end of a short passage on “special repressive tribunals.” The jurisdiction 
of military tribunals, we are told, may be fpunded on the special position of 
those who infringe the law (members of the armed forces), or on the nature 
of the infringement (espionage, terrorism, treason, etc.). This is an inadequate 
description of the secret terror and death that lie at the core of Soviet society. 
There is also an unqualified panegyric at pp. 275-6 on the election of judges. 
Those of the superior courts, we read, are elected by the appropriate soviets: 
“that is to say, by the elected representatives of the Soviet people and not 
by the Government or the administration,” while the link between the judges 
of the people’s courts and the Soviet people “1s even closer, or in any case, 
more direct, as since the Constitution of 1986, they are no longer nominated by 
the local soviets, but are elected on a suffrage universal, direct, equal and 
secret, by the citizens of the district.” No reference here to party domination 
or the lists prepared of suitable persons amongst whom alone the electorate 
mey exercise these universal, direct, equal and secret rights. Nor is the general 
effect greatly mitigated by the subsequent comment that this is the way to 
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avoid the danger which has become apparent, notably in the United States 
of America, of “ government by judges, and of decisions given by judges which 
run contrary to the policy followed by the government, desired by Congress, 
and approved by the people in the elections.” Alas poor Montesquieu! 


O. M. STONI. 


Eræmrra. By Epwanp Haxe. Edited by D. E. C. Yare, Research 
Fellow of Christ’s College, Cambridge; of the Inner Temple, 
Barrister-at-Law. With a Preface by Samurn E. THORNE. 
Yale University Press. [London: Geoffrey Cumberlege. 
24s. net. | 


Haxe wrote these “Three Parts” on Equity somettme at-the end of the 
sixteenth century. The first two parts deal with “Equity in General” and 
“the Equity of the Common Laws of England.” Here his main theme is that 
the common lew has its own equity, comparable to the equity of the Praetor, 
as instanced by its recognition of “circumstances,” such as infancy, lunacy, 
inevitable necessity and the Hke; that the judge must apply this equity as 
part of his legal function; that he must derive it from the basic principles of 
the law rather than from his own conscience; and that if all else falls to 
achieve justice, application must be made to the “ Prince” for an amendment 
of the law. The third part, of the Equity of the Chancery, is very short and 
singularly disappointing. He seems to accept the current concept that the 
Chancellor's equity is derived from the Chancellors own conscience, but passes 
hurriedly on without squarely facing the difference in source or the political 
problems implicit therein. He seeks to justify the Chancery jurisdiction in 
equity by distinguishing between circumstances arising out of the case, such 
as infancy, and circumstances merely “collateral and from the case” which 
can only be dealt with in conscience by acting per obMdquurm, or ad personam, 
and not ad rem. For the rest, he is content to refer to the works of Crompton 
and West. 

The whole is obviously ‘and inevitably influenced by St. Germain’s Doctor 
and Student, including the convenient dialogue form in which it is written. 
One gets from It some idea of the questions which were being canvassed in the 
reign of Elisabeth I, and something of the jealousy with which the common 
lawyers were again regarding a rapidly reviving jurisdiction. There are 
occasional sidelights on the history of legal history; the Statute in Consirei 
Casu, for instance, is referred to almost on the same page as actions on the 
case, but the two are not in any way associated with each other. But it is 
a very second-rate piece of work. 


A. D. Haroreaves. 


Essays ON THE EVOLUTION oF RELIGION WITH AN Essay on Law 
AND Morauiry. By K. J. Sparpine, Fellow of Brasenose 
College, Oxford. [Oxford: George Ronald. 1954. 150 pp. 
10s. 6d. net.] 


Tse theme of Professor Spalding’s book is simple and can best be epitomised 
in a passage from the “Theologica Germanica”se “Of a truth, thoroughly 
to know oneself is above all art, for it is the highest art.” Unfortunately 
his treatment of this theme is so abstruse as to be incomprehensible to anyone 
who has not had direct mystical experience. What for instance is one to make 
of the following typical passage: “The philosopher finds the thought he was 
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in want of by completing his thinking. Only, he reflects, in reason’s assertion 
of the existence of God can reason maintain her claim that ‘that alone can 
be which can be thought? It can be for no imperfect thought of man to claim 
what reason’s single perfect thought must claim; and that must therefore 
be too bold a thought which, being less than IT, would contend that its Object 
must needs respond to its claims with a flawless inexactitude.” (p. 75)? 
Compared with this both St Theresa and St. John of the Cross are easy 
reading, and Eckhart is lucidity itself. The layman who may be deflected 
permanently from any consideration of mysticism by such writing should turn 
to Evelyn Underhill’s “ Practical Mysticism” to see that the subject can be 
simply and {ntelligibly treated. 

One had never thought of Brasenose undergraduates as mystcs—muscular 
Christians perhaps—but the author assures us in his foreword that his book 
is the outcome of discussions with them, and he pays them full acknowledgment. 
Brasenose is full of surprises: one recalls with amazement that it was Walter 
Pater’s college and that he discovered Beauty within its walls, but the thought | 
of those extroverted young men reflecting on their “universal selves” in the 
midst of Torpids, or pondering on Professor Spalding’s obscurities as they 
flash past the Isis barges in elghts week, is too much for even the most 
credulous to accept. 

Professor Spalding sees man’s progress in religion as one from unconscious- 
ness of self to a rational self-eppreciation, and from thence transcending reason 
to a mystical union with God. What has all this to do with the law? Busy 
Juniors in the Temple might be excused if they returned a sceptical answer 
and buried themselves with relief in the complications of their briefs. Professor 
Spalding does however trace a connection: the law by its harmonious wholeness 
is a true reflection of the Universal Mind, and by its observance the seeker 
is led to God. Like individuals within the national societies, States find the 
most effective means of transcending their own egoism by acceptance of rules 
of law, in thelr case rules of the international order. From this acceptance 
a new spiritual order will arise: “A Universal Community, bidden thus to 
look upwards, must grow hungry for every form of spiritual wisdom available 
to it The nations constituting such a Society will freely open their national 
treasures to one another” (p. 148). This, like the rest of the book, is not so 
much an argument as a confession of faith. One respects the author's 
sincerity: one admires the wide reading which enables him to quote from 
Plotinus, St. Mark, Leonardo da Vinc, Pascal, Descartes and Francis 
Thompson within the space of a single chapter: but one remains convinced 
that law and mysticism do not mix. One is above reason, the other is essentially 
a rational science: Professor Spalding has yoked them unhappily together. 


Norxax St. Jouw-Srrvas. 


Tue TrAcHING OF THE SociaL SCIENCES IN THE UNITED KINGDOM. 
fUNESCO. 1958. 140 pp. 4s.] 


Tuts volume on the teaching of the social sciences in the United Kingdom 
is one of a series of surveys designed to cover elght representative countries. 
An introduction on the general organf*ation of British Universities and 
other institutions for the promotion of higher learning by Sir Ernest Barker 
is followed by chapters on the teaching of (i) economica, (H) political science, 
(iil) sociology, social anthropology and social psychology, (iv) international 
relations and (v) law. Each of these chapters begins with a general his- 
torical survey, and contains a more or less detafled account of the curricula 
and methods of teaching at the various Universities and University Colleges 
where these subjects are taught. The separation of legal education from 
the other social sciences is implied rather than stated. The chapter on 
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political science contains some provocative remarks about the teaching of 
constitutional and administrative law by lawyers, but no reference (cross 
or otherwise) is made to this in the chapter on legal education. We are 
not told, for instance, how far teachers untrained in law dabble with legal 
technique and cases under the guise of “political science,” “public adminis- 
tration” or “government.” The contribution on the University teaching 
of international relations is pessimistic, and perhaps lays insufficient stress 
on international law which must do much to fill the gap in some Universities. 

The chapter on legal education, compiled from reports contributed by 
several members of the U.K. National Committee of Comparative Law 
and others whose names command respect, will naturally be of most 
Interest to readers of this Review. It contains sections on legal education, 
both professional and academic, in England and Wales, Scotland and 
Northern Ireland; and these are followed by surveys on the teaching of 
jurisprudence in England and Wales and on comparative law studies in 
the United Kingdom. The difficulty inherent in the attempt to combine 
generalisation with selected detailed information, derived from a number 
of disparate sources, has on the whole been surmounted; the general view 
gives a fair picture, and the detalls are reasonably accurate. Incidentally, 
the Law Societys regulations for attendance at an approved Jaw school 
and its examination syllabus have been altered since this book was compiled, 
and it is doubtful whether the Solicitors Statutory Year course can still 
be said to give “a general education in legal subjects.” We do not know 
in what sense the Law Society's school of law is said to be “the model” 
for the approved provincial law schools; but the statistics given for passes 
at the first attempt take no account of the fact that the provincial law 
schools have no control over the quality of the candidates, over the syllabus 
or over the examinations, nor do they for the most part prepare candidates 
for the solicitors’ final examination. 

The jurisprudence section strikes us as being admirably done, though 
we wonder whether Olivecrona has yet achieved such wide recognition in 
this country as is here suggested. We learn with intérest that Cambridge 
is the only Engtsh (and British?) University where jurisprudence is at 
no stage a compulsory subject for a law degree. In the section on com- 
parative legal studies, we think that greater notice might have been taken 
of the use of the comparative method in teaching such subjects as juris 
prudence, Roman law, conflict of laws, and constitutional and administrative 
law. Indeed, outside jurisprudence and Roman law (Maine etc), com- 
parative public law has probably been taught longer in this country than 
comparative private law. We are thinking not only of Dicey and the 
droit admindstratif or Bryce and the American constitution, but for a 
generation now the study of the constitutional laws of the British Common- 
wealth bas been a study in tomparative law unawares. Commonwealth 
law reports were regulerly used here for constitutional decisions before 
they were ransacked for cases on cattle trespass. . 

The Universities Reference Table in the Appendix was evidently compiled 
by a social scientist and not a lawyer. The summary of the facilities pro- 
vided by the various University institutions includes a reference to their 
law degrees—sometmes first degrees only, but usually second degrees also 
—except that the English provincial or civic Universities are merely referred 
to (so far as law is concerned) as “approved law schools,” an expression 
which relates to the treining of articled clerks and has nothing to do with 
degree courses.’ If the Table is intended to Ve used for reference, this 
omission is misleading and should be corrected when another edition Is 
published. 


O. Hoop Purtiutrs. 
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Tex Inpian Year BooK or INTERNATIONAL AFFAIRS, 1958, Vol. DI. 
Published in India. [For sale by Stevens & Sons, London. 
508 pp. 20s. net.| 


Tums second volume of the Year Book, the first being published in 1958, 
continues the attempt to publicise and explain the Indian, and to a lesser extent 
the Asian, contribution to international law and relations. The contents 
are in three parts, dealing with International Economic Organisations 
and Economic Problems, International Relations (Past and Present), and 
International and Comparative Law. Some of the articles are mainly of 
historical interest but others, for example those on “India’s Policy of Non- 
Alignment,” “A Nehru Doctrine for Asia,” and “The Sino-Tibetan Agreement 
of 1951,” serve to focus attention on developments which are novel and too 
often overlooked. In Part Three there are articles on the recent constitutions 
of Burma, Indonesia, Ceylon and Pakistan of real interest to the constitutional 
lawyer or political theorist with a comparative approach. Of equal interest 
is the collection of recent Indian decisions in Public and Private International 
Law, and Constitutional Law, although the reviewer confesses to experiencing 
some difficulty in following the reasoning behind these decisions due to the 
practice, perhaps inevitable in view of the need to economise in space, of 
giving only fractions of the judgments with comments interjected by way 
of explanation. In particular it may be said that where a decision turns on 
the application of an article or provision of the Code the case note is of 
little value to foreign lawyers who are never given the benefit of having the 
article or provision cited in full 

Perhaps a more fundamental criticism is that of a lack of objectivity, for 
too often one feels that the identification of the views expressed in articles 
with the “official” Indian attitude ts so close as to make the scholership 
suspect; two examples will suffice. In the article on “India’s Policy of Non 
Alignment” the way in which India’s neutrality In the Korean War is so 
blandly explained as consistent with “doing all she can to strengthen the 
Organisation” (UNO) is entirely unconvincing (p. 95.) Again in the article 
on the Kashmir Problem the bias is so obvious that its worth as an objective 
evaluation of a problem is nullified, and to compare the pleas of Sir Zahfrullah 
Khan with those of Hitler and Mussolini (p. 19%) does little credit to a 
publication which, it 1s hoped, will take its place amongst those other Year 
Books which render so great a service to scholars everywhere. 


D. W. Bowert. 


ORGANISING FOR Prace. [NTERNATIONAL ORGANISATION IN WORLD 
AFFAIRS. By Danie S. Cuerver and H. FæœLD HAvOAND, JR. 
[London: Stevens & Sons Ltd. 1954. 917 pp. £2 18s. net.] 


Tuis is a most comprehensive survey of thé development and function of 
international organisations in international affairs. The authors adopt an 
approach which is, basically, a parallel examination of the League and of the 
United Nations rather than an examination in series, and this certainly has 
the advantage of enabling the necessary contrasts and conclusions to be made 
without constantly referring the reader back to earlier chapters. There is, 
however, more to the book than this, and considerable emphasis is placed on 
regional arrangements in Part Four of the book, and elsewhere on the activites 
of what are now known as “ specialised agencies,” so that the “functionalist ” 
approach is realistically stressed. 

In the main the book is extremely detailed, and, moreover, accurate in its 
detall; it concludes each chapter with a useful bibliography and in all gives 
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the reader a wide and very readable account of the development of the various 
organisations in their legal, political, economic and social aspects. The authors 
make their points with vigour and forthrightness; for example they castigate 
the U.S A. for her reservations on the Optional Clause, and her failure to ratify 
the Genocide Convention. That vexed problem of the relationship between the 
Secretariat and the U.S.A. where the Secretariat employs nationals of the host 
country suspected of subversive activities is very objectively and fairly treated. 
The “case-notes” in Chapter 15 of the various disputes and situations 
brought before the U.N. are of particular value, for they give the general 
perspective on problems which the specialist may wish to examine in any one 
particular aspect. 

Occasionally, of course, the perspective is a little too general and one would 
wish for the ‘account to be completed, or the reasons stated, or the answers 
attempted. For example, the authors advocate welghted voting in the General 
Assembly (p. 90) but nowhere indicate what they consider are the criteria 
by which the voting power of each State 1s to be assessed. Again, one reads 
that the Pact of Paris “hes had significant influence, Its place in the law 
of nations was more recently strengthened by the Nuremberg trials and the 
U.N. Charter” (p. 180); the reader is probably entitled to rather more 
explanation of this statement than a footnote reference to Jessup’s Modern 
Law of Nations. There are one or two omissions; at p. 406 the Oorfw case 
of 1928 is dealt with without mention of the findings of the Commission of 
Jurists (of course the authors may take the view that since they were neither 
helpful nor meaningful their mention serves no useful purpose). At p. 140 
the authors state that “under Art. 89 the Security Council alone determines 
the existence of any threat to the peace, breach of the peace, or act of 
aggression” ; a cross-reference here to the Acheson Plan dealt with in Chapter 
16 might complete the picture to the student’s advantage. The word 
“adapted” on p. 180 must, I think, be a misprint for “adopted” in the 
context. 

In conclusion one can only stress the comparative insignificance of these 
criticisms, for the authors have most certainly achieved thelr avowed objective 
of dispassionately examining the scope, function, and purpose of international 
organisations. Their treatment of European problems, of the Council of 
Europe, for example, is sympathetic to a degree, and the book should be 
of very real value to any student of international] affairs. 


D. W. Bowrrt. 


Law anD DrsorDeRs. By Sm CARLETON ALLEN, Q.c. [London: 
Stevens and Sons, Ltd. 1954. 162 pp. 10s. 6d. net.] 


Srm Carreron Artem has collected in this little volume a number of his more 
light-hearted legal essays, most of which have previously been published in 
the Spectator and other periodicals. The essays are, as Sir Carleton himself 
says, “trifles” but they have an underlying tone of seriousness, and in his 
final contribution he attempts to explain the reasons for the general unpopr- 
larity of lawyers. His remedy for this is a greater realisation on the 
lawyers’ part that they are servants of the public and of justice. The 
author has long been a critic of the powers exercised by Government 
Departments, attacking them cogently in his book Law and Orders, and if 
the censure in this book ís lighter it is, in {ts,own way, as devastating 
His arrows are not all aimed at the civil service, however, and many subjects 
from the sentimental attitude to the criminal to the anomalies of the 
' common law rules relating to animals come under his penetrating and 
satiric gaze. Leslie Starke, who hes enlivened a number of legal books 
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with his drawings, has provided some amusing illustrations to the text, and 
these are perhaps the best things in the book. For those lawyers who wish 
to relax for a few moments without straying too far from their subject 
this book can be warmly recommended. 

Norman St. Jormw-STEV Aa 
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4d. extra. Complete work 75s. net. | 


Oyrz Practice Notes. No. 7. Powers of Attorney. Second 
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HANDBOOK oF Crirmzn’s Ricuts. A Guide to the Law for the Man 
in the Street. 47 pp. [National Council for Civil Liberties: 
46 Westbourne Grove, London, W.2. 1954. 2s. 6d.] z 

Larey on Divorce. Supplement to 14th ed. (to-January 1, 1955). 
By Wom LATEY, Q.C., M.B.z., and JoHN B. GARDNER, M.A. 
10s. 6d. net. in work and Supplement £6 6s. net.) 
[Sweet & Maxwell, Ltd. 1955.] 


CATALOGUE OF THE Peace Parac Linzany. Supplement 1987-1952. 
I. [The Hague. 1954. vii and 170 pp.] 


CLARKE HALL anD Mornison’s Law RELATING TO CHILDREN AND 
Youna Prrsons INCLUDING THE Law oF ADOPTION. Second 
(Cumulative) Supplement to Fourth Edition. By A. C. L. 
MORRISON, C.B.E., and L. G. Banweiu. [London: Butter- 
worth & Co., Ltd. 1955. Price Supplement alone 18s., by 
post 5d. Combined price 84s. ] 

SCHOLARLY FREEDOM IN SWEDEN. By Axe Hotmpicx. [Uppsala: 
A.-B. Lundequistaka Bokhandeln. 1954.] 


Dur Process on THE Rarzo0aps: DISCIPLINARY: GRIEVANCE Pro- 
CEDURES BEFORE THE NATIONAL RAILROAD ADJUSTMENT BOARD, 
Frest Division. By JosepH Lazar, Institute of Industrial 
Relations. [University of California, Los Angeles. 1958. 
$1.00.] 

SocioLocia Y Derrcro. By Micurn Hererna Ficurmoa. [Edi- 
torial Pridrarder: Calle Buenos Aires 81, Tucuman—Argentina. 
1955.] 


Tar EssentTiats oF Domestic Law In SumMarny Counts. By E.R. 
Gurst. 16 pp. [London: The Technical Press, Ltd. 1955. 
28. net. | 


Prnsuny Unuoarep. A monograph on ae By A. D. 
GIBB, Q.C. 62pp. [W. Green & Son, Ltd., Edinburgh. 1954. 
8s. 6d. net.] 


APPROPRIATION OF Lanp BY Locat AvuTHoritirs. By A. S. 
Wispom. [Published by Justice of the Peace, Ltd. Little 
London, Chichester, Sussex. July, 1955. 8s. net.] 


BENJAMIN ON Sate. Eighth Edition. Supplement to June 1, 1955. 
By I. GOLDSMITH, LL.B. [Sweet & ell, Ltd. 4s. net.] 


A UNIFORM SYSTEM or CITATION. Form of Citation and Abbrevia- 
tions. Ninth Edition. [Published and distributed by the 
Harvard Law Review Association. Gannett House, Cambridge, 
Mass., U.S.A. 1955.] 





MODERN LAW REVIEW 


Volume 18 November 1955 No. 6 








NON-FEASANCE REVISITED 


In 1914, the late Sir William Harrison Moore made the first con- 
siderable examination of the doctrines of non-feasance and mis- 
feasance as applied to road and drainage authorities.1 He pointed 
out that such distinctions occur in many parts of the law, instanc- 
ing in particular the role they played in the early history of English 
tort and assumpsit*; it may be added that even in Aquilian 
liability for fault under the Roman law, it has sometimes been 
found necessary for policy reasons to recognise areas of non-liability 
for “‘ mere omissions.” > But he showed that it is in administrative 
law that the distinction has come closest to a precise technical 
doctrine, and to this we may add that in the modern Roman-Dutch 
law of South Africa, it is in the sphere of the liability of road 
authorities that the rule about non-liability for ‘‘ omissions ’’ under 
the Aquilian law has had its most specific application—though 
doubtless here as with other subjects the example of English law 
has had its effect.* It is interesting to trace through Moore’s 
articles a development of opinion similar to that which can be 
traced through judicial decisions and dicta, and non-judicial 
writings, ever since. In some passages, Moore praises the policy 
which he finds in the decisions making administrative authorities 
not liable for ‘* mere non-feasance ”; he says it is ‘‘ a rule especially 
appropriate to a comparatively new class of incorporated public 
authorities which (are) not the grantees of conditional rights and 
privileges voluntarily accepted by them, but mere bearers of 
burdens,” and he states that the rule ‘fis not limited to the case 
of non-feasance on a highway.’’* But after fighting his way 
through the English drainage cases from Glossop v. Heston and 
Isleworth L. B.* on, he finished with a series of recommendations 


1 $0 L.Q.R. 276, £15. Moore was Professor of Law at the University of 
Melbourne. 


3 Ibid., at p. 278. e 

2 Bee F. B Dacei Negligence in the Cwi Law, ap pP- 82-86. 

4 See T. W. Price in 66 South African L. J. 171, , quoted by Lawson; 
Halliwell v. Johannesburg, 1912 A.D. 659. 

s 30 L Q.R. at p. 417. 

€ (1879) 12 Ch $. 102 (C.A.). 
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which would confine the non-feasance rule in its full significance 
to highways.’ In 1925, Gleeson Robinson reached a similar con- 
clusion.* In Pride of Derby v. British Celanese,” Evershed M.R. 
deprecated the use of the term ‘‘ non-feasance’’ in relation to 
drainage authorities,’® while Denning, L.J. said “‘ it would be very 
unfortunate if the exemption for non-feasance was extended» to 
local authorities generally,” and endeavoured to explain away the 
use of the word “ non-feasance ’’ in drainage contexts !; Denning 
L.J. described the dictum of Scrutton L.J. in Hesketh v. 
Birmingham ™ (“ the general rule is that a local authority is Hable 
for misfeasance, but not for non-feasance’’), as a case of Homer 
nodding. S 


Basic NON-FEASANCE 


There is one sense in which the absence of a legal liability for 
omission to act is accepted for public authorities generally; it is 
strongly presumed that the citizen cannot complain about their 
failure to provide him with a general service or advantage, such 
as a highway or a drain—certainly not if the authority is merely 
empowered to provide the service, and usually not even when the 
authority is commanded to do so. Lord Romer said in East 
Suffolk Rivers Catchment Board v. Kent °: ‘*‘ Where a statutory 
authority is entrusted with a mere power it cannot be made. liable 
for any damage sustained by a member of the public by reason 
of a failure to exercise that power.” The case of duty has always 
presented more difficulty. It is unlikely that in Couch v. Steel ™ 
Lord Campbell intended to lay down a general doctrine that every 
statutory duty creates a correlative right in individuals who might 
benefit from the performance of the duty, but on a loose reading 
the dictum he quotes from Comyns’ Digest ** might be considered 
as supporting so wide a rule, and in City of Vancouver v. 
McPhalen,'* Idington J.-of the Supreme Court of Canada expressed 
his sorrow that the courts had not given Couch v. Steel a wide 
extension, instead of niggling it down to a minimal operation in 
administrative law contexts. His Honour said: “* The sooner the 
distinction between non-feasance and misfeasance as applicable to- 
actions on a statute of which the plain language indicates it can be 
as grossly violated by an omission to do something, as by doing 


7 80 L.Q.B. at 426 at seq. 
s debhe Authoritios and Legal Liability, pp. SA 
1068] Oh. at (0.A.). 


io at 175-6. 
td.. at 18h. 
s B. 260 at p. 371. 


3 [1041] A.O. T4 at p. 102. z 
854) 8 E. & B. f 
“ Action upon Statute ' (F). Tha shows (27 Harv.L.R. 3882) that the 
" pasnage is from a judgment of Lord Holt (8 Mod. 27) dealing with statutes 
m 
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a wrongful act forbidden by it, is discarded, the better.” The 
Canadian Supreme Court accordingly held that the Vancouver 
Incorporation Act, 1900, imposing a duty on the city to repair 
roads, enabled citizens to sue for negligent non-repair. It is a 
decision which can be reconciled with that of the House of Lords 
to the contrary in Cowley v. Newmarket Local Board ** only by a 
quibble. The narrower and well-established rule of the early 
nineteenth-century common law that indictable breach of a statute 
gives rise to an action for damages at the suit of one specially 
injured ** seems to have suffered, more by silence than anything 
else, a similar subjection to the modern requirement that the 
statute must be intended to benefit a particular class of whom the 
plaintiff is one ™; in any event, modern administrative statutes 
rarely impose a duty to provide services, and those that do fre- 
quently provide summary or other remedies so as to exclude 
indictment and thus make the narrower rule inapplicable. 


There is a slide from this basic non-feasance situation to the 
situation, established by Mersey Docks Trust v. Gibbs,*° of liability 
on ordinary principles modified by any relevant provisions of the 
statutes governing the authority in question. The courts fre- 
quently speak as if liability depends wholly on the statute, but as 
Moore pointed out ™! the usual function of the statute is to estab- 
lish a relationship (of ownership, control, or in general respon- 
sibility) between an authority and a set of activities, such that 
lability for the activities on grounds taken from the general law 
can reasonably be attributed to the authority. It will be suggested 
later that policy considerations have played a major part in these 
cases. So far as “logical”? development of concepts has been 
important, most of it has stemmed from the Mersey Docks v. 
Gibbs end of the slide; the familiar categories of tort-liability pro- 
vide many more premises for judicial reasoning than can a bare 
assertion of non-liability. Nevertheless, reasoning can be found 
which takes its start from the other end of the slide—from the 
basic non-feasance situation. For example, Jordan C.J., dealing 
with a drainage problem in the Supreme Court of New South 
Wales,** proceeded immediately from non-liability for failure to 
provide a drain to the case of a drain duly provided which removes 
surplus water from a property, but is carelessly allowed by the 
authority to become choked and-hence ‘“‘ less ameliorative ’’; this, 


17 [1892] A.C 845. 

18 Tyme Regis v. Henley (1884) 8 Bli.(w.s.) 690 (H.L.). 

19 The existence of alternative r1emedies in the statute has always provided 
another possible lanation of the cases denying a private aotion, so that the 
situation is made clear only by ex ing the cases (mainly on factory legisla- 
tion) sustaining such ation; typical dicta from both series are cited in 
Robinson, Public Authorities and Legal Liabtlity, ot pp. 104-5. 

2¢ (1866) L.R. 1 H.L. 98. 

21 80 L.Q.R. at p. 280. 

33 Qampi v. Water, sto., Commen. (1988) 86 S.R.(N.B.W.) 681 at p. 689. 
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observes Jordan C.J., would also be a case of non-feasance and 
there would be no liability to the property owner. It is a short 
step from this situation to the one which caused such strong 
differences of opinion during the passage through the courts of 
East Suffolk Rivers Catchment Board v. Kent ™; the defendant 
authority intervened, when it could without ability have remained 
aloof, in order to drain flood waters from the plaintiff’s fields, but 
did so with such ineptitude that the fields were left flooded for a 
longer time than they would have been if the operation had been 
performed with reasonable skill. Lord Atkin, dissenting, had no 
difficulty in fitting this into a concept establishing liability, and 
advanced policy reasons for following such a course.“ The 
majority, holding for the authority, applied the reasoning adum- 
brated by Jordan C.J. in Campisi (supra); inadequate ‘‘ ameliora- 
tion ’? was no more actionable than none at all, but Lord Porter at 
least felt sufficiently uneasy about the logic to answer Lord Atkin 
with counter-considerations of policy as well.” 

A third step might also be regarded as developing “‘ logically ”’ 
from basic non-feasance. An authority inherits, whether from 
public or private predecessors, a service which when inherited is 
injuriously defective in respects which the authority has power, 
express or implied, to remedy. The courts will not expect the 
authority to bring in the millennium overnight, but if a plaintiff 
allows the authority a decent interval in which to learn of the 
situation and take suitable action, can he then sue for failure to do 
so? If we concentrate on the statutory power or duty to maintain 
and repair, this situation looks very like basic non-feasance, failure 
to confer an expected benefit; the decisions denying liability in 
Glossop v. Heston and Isleworth, Att.-Gen. v. Dorking Union *" 
(drainage) and Shield v. Huon *™ (road and drain) can be read 
thus. But if we concentrate on the relationship of the authority 
to a state of affairs in being which would constitute in private hands 
a nuisance, then the important analogies seem to come from the 
general law of torts; it would be unhistorical to expect profound 
uneasiness at a decision in favour of immunity in the Court of 
, Appeal during the nineteenth century, since the liability of 
occupiers for nuisances not of their making or adoption was not 
clearly settled until well into the twentieth,” but by 1911 Parker 
J. was beginning a campaign to discredit the Glossop decision.*°® 


23 ] À. 4 as 
2 Had. at : 25 Ibid., at p. 106. 


= (ere) Ta ORD. 102. 

1881) 20 Ch.D. 595 oe 

2 (1916) 21 C.L.R. 109 (H.C. of Austr.). 

29 Sedleigh-Denfleld v. O'Cal lagha n [1040] A.C. 880., 

30 Jones v. Lilanwrst U. [1911] 1 Ch. 808 at “404. Parker J. rted to 
find difficul a Gh agreed Talis Adei an Cla seems 
plain enough, however, that the observations of Brett and Cotton L.JJ. in 
Glossop were ‘supplementary to those of James L.J., not in disagreement with 
his reasoning; otherwise ıt ıs difficult to believe that they would have 
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In the drainage cases, a complicating factor was the possible 
existence of prescriptive private rights to discharge into 
“* inherited ’? sewers, and the absence of any legislative machinery 
for digposing of such claims. In the United Kingdom and in many 
parts of the Commonwealth, the problem of inherited nuisance is 
unlikely to recur; it was characteristic of the reorganisation of local 
government in the nineteenth century. Where it does, and in 
countries like India where it may still be frequent, apt statutory 
provision ought to be made in the light of the puzzles raised by 
such cases as Haigh v. Dendraeth R. D. C.*! Failing such pro- 
vision, it is difficult to escape the obvious ‘‘ basic non-feasance ” 
element in the cases on inherited systems; the defendant in the 
Dendraeth case was a little unlucky in having its position brought 
before the courts so long after most such examples of inherited 
systems had disappeared, and it is possible that fifty years earlier 
the decision would have been different, since the element of addi- 
tion to the nuisance by the acts of the authority was small, whereas 
in Jones v. Llanwrst U. C.?* (which Vaisey J. applied in Dendraeth) 
it was appreciable. 


Roaps 


The historical development of these doctrines has not, of course, 
followed the logical path so far traced. It has instead been a part 
of social development in which practical problems have been solved 
as they occurred by reference (in this case often explicit) to policy 
considerations supported by a minimum of doctrinal reasoning; 
the earliest and still by far the most important case is the liability 
of public road authorities for the various kinds of dangerous road 
conditions—inherited, caused by the elements, caused by third 
parties, or caused by the authority or its servants and contractors— 
which by a law of nature will always find a member of the public 
anxious to be injured and eager to resent the injury. The history 
of the road cases has been many times summarised. A. T. 
Denning, as he then was, gave an account in 1989°* which is a 
masterpiece of condensation, but which necessarily suffered from 
its brevity; in particular, it fails to emphasise the part which con- 
siderations of policy have played in the history of the road non- 
feasance rule since 1788. The High Court of Australia re-examined 


aoquiesced in a special order for costs which depended on James LJ.'s view 
of the issues; see (1879) 12 Ch.D. at p. 180. Sumilarly the criticism of Glossop 
by Evershed M.R. ın the Pride of Derby Case [1058] Ch. at p 170, does lens 
than historical justice to his predecessors of 1879. His Lordship observes that 
James L.J. may not have fully appreciated Glossop's claim ‘‘ as pleaded," but 
it was not unreasonable of the Glossop court to be ded less by the 
pleadings than by the kpown history of the negotiations between the parties 
and the report of an official referee. 

31 [1945] 2 All ER. 661. Defendant authority held lable for nuisance of 
untreated sewage from an inherited system. 

323 Bee n. 80 above. Jones was another example of an authority being held Jiable. 

33 55 L.Q.R. 848. 
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the history in 1986, the Supreme Court of New Zealand in 1942,°° - 
and the High Court of Australia again, at great length, in 1950 °‘; 
in 1951 W. Friedmann, deploring the survival of the old doctrine, 
emphasised the “escape clauses’’ available for modern coyrts.*’ 

The position finally established is that road authorities are not 
liable to individuals for failure to repair dangerous condition» in 
a roadway which are not due to deliberate or careless activity, 
“mal” or ‘* mis ’’-feasance, of the authority itself or its servants 
and contractors. This rule has been apphed to both local and 
central road authorities, and to departments of the Crown as well 
as to autonomous statutory corporations.** The scope of the rule 
has been narrowed by one, well-established and one disputable 
judicial escape mechanism.** The well-established device is to 
attribute the dangerous condition to a state of affairs in the road 
resulting from the exercise of powers other than the power to build 
and maintain the road—for example, power to drain the surround- 
ing countryside,*® or to direct traffic.*t This may involve some . 
arbitrary attributions of official acts, and difficulties concerning 
onus of proof which have not as yet been resolved; in the High 
Court of Australia, Latham C.J. favoured the view that, if attribu- 
tion is in doubt, the onus is on the authority to bring itself within 
the exception rule by showing that it acted wholly under the 
“‘road ’? power, while Dixon J. favoured the view that the onus 
was on the plaintiff to show that the activity did not fall within 
the immune category.“* The disputable device is to hold the 
authority more fully responsible for ‘°° artificial ’’ structures in a 
highway, as distinguished from the ‘“‘ highway proper.” This is 
a very artificial rule, since once a road has been made up at all it 
is wholly, in one sense, “ artificial,” it is an artifact;. but such a 
concept has the advantage of providing a wider escape clause than 
the ‘‘ source of authority ” rule, if escape is considered desirable, 
since the authority would be liable for drains, culverts, bridges, 


H Buckle v. Bayswater Road Board, 57 O.L.B. 259. See the comment by this 
writer in 12 Aust.L.J. 281. 
35 Gascogne Y. Wellington Otty Corporation [1042] N.Z.L.R. 568, and see the 
comments of s learned contributgr in 26 New Zealand LJ. 49, 65. 
86 Gornage V. Transport Commassion, 80 C.L.R. 857. 
37 § Res Judioatas 21. In similar vein, see a learned article ın 88 Irish Law 
Times 99, 105. 
38 a v. Minsster of Commerce [1054] N.I. 181 (Supreme Court of Northern 
land). In this case, Lord MaoDermott C.J. also discusses the position of 
independent contractors to roed authorities, and of local authorities to which 
a central suthority has delegated repair functions. Neithét can be affected 
by the special doctrines applicable to road authorities, mnoe they are not 
iers nor under any poeri duty; hence the discussion of this problem 
m lish opinions which Lord MacDermott criticises was quite, misconoeived, 
and he ity of such defendants is governed solely by the ordinary 
negligence principle. ° 
39 Friedmann, op. ot., subdivides thoss mechanisms further. 
4° Newsoms v. Darton U. D. O. [1988] 8 All P.B. 98. 
41 Skilton v. Epsom, eto., U. D. O. [1987] 1 K.B. 112. 
42 Buokle’s Case, 57 O.L.R. 259. 
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etc. constructed wholly or mainly for road purposes—or (if Dixon 
J. was right on the onus question) not shown to be otherwise. The 
artificial structure rule was clearly stated by the Privy Council 
in 1879, “and acted on by McTiernan J. in the High Court of 
Australia in 1986‘ and has been approved in dicta of Australian, 
New Zealand and Canadian judges.“ But the Privy Council’s 
decision has in other respects been so disrespectfully treated, both 
in the Board and in the House of Lords, that it may not be a very 
satisfactory source for any rule, or exception to rule.** In 
Gorringe“ the High Court of Australia at least by implication 
rejected the °° artificial structure ” escape, since it was there deal- 
ing with the wooden bridging over a culvert—plainly as much an 
“ artificial structure ”? introduced into the roadway as the barrel 
drain which caused the trouble in Bathurst v. Macpherson and the 
agricultural drain which McTiernan J. was prepared to treat as 
an artificial structure in Buckle’s case. But the High Court held 
that failure to repair the culvert was non-feasance and not action- 
able. On the other hand, in 1952 the Supreme Court of British 
Columbia applied the “ artificial structure’’ escape rule when 
holding a road authority liable for a collapsed culvert.** There 
seems no good reason why the courts should not apply both the 
“ source of authority ” and the “‘ artificial structure ” escape rules. 
But & rational solution of the onus of proof problem in Buckle, and 
of the artificial structure dispute, requires a preliminary decision 
of policy; does the social reason for the road non-feasance rule still 
exist? 

In the road cases, the judges have always been particularly 
explicit about the policy justifying decision and rule. In Russell 
v. Men of Devon, which begins the modern history, Lord Kenyon 
- C.J. said: ** If this experiment had succeeded, it would have been 
productive of an infinity of actions.’’‘* In Young v. Davis, after 
the procedural reasons for refusing recovery in highway non- 
feasance cases had largely disappeared, Pollock C.B., upholding 
the old rule, said: *‘I think it is sometimes desirable to present a 
legal decision in a popular form ’’; after that apology, he explained 
the non-feasance rule as follows: “‘ the traveller was expected to 
take care of himself, and if the road was a little out of repair, to 
proceed with caution and not when he met with an accident to 
throw on other persons the blame of that which was owing to his 


43 Borough of Bathurst v. Macpherson (1879) 4 App.Cas. 256. 

44 Buckle'’s Case, supra. 

45 Australian and N. Z. examples are collected by this writer in 12 Aust.L.J. 281. 
For Canada, see Sowles v. Surrey [1982] 1 D.L.R. 648. 

40 See 12 Aust.L.J. at p. 388, and Dixon J. in Buokls, supra at pp. 200 et 
seq.: another example of Poal aaa: 

4r 80 O.L.R. 857. 

43 Sowles v. Surrey [1952] 1 D.L.R. 648. A very large culvert which also 
served a8 a passage for cattle. 

4 (1788) 2 T.R. 667 at p. 678. 
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own want of caution.” "° This and other cases of the period also 
advance the danger that men will not accept office on highway 
boards if they are to be exposed to such actions; such objections 
might have contributed to the establishing of a general immunity 
from tort liability of all public authorities exercising governmental 
functions, an immunity actually established in the U. S. A., and 
finally given the quietus in England only in the Mersey Docks case. 
In Saunders v. Holborn D. B., after the House of Lords had finally 
accepted the road non-feasance rule, Charles J. when applying it 
said that he “‘ need not refer to the serious results which would 
attend a contrary construction,” but following a common judicial 
practice he went ahead and did so: ‘‘it would be a most extra- 
ordinary piece of legislation if anyone injured by the failure of a 
local authority to cleanse the streets were able to bring an 
action.” ** It is not unreasonable to suppose that the administra- 
tive and financial problems of local authorities, the probability of 
numerous claims and the desirability of encouraging a high standard 
of self-help among road users were present to the minds of most 
of the judges in the series of cases ending with Sydney v. Bourke 
(1895),°* in which the. Privy Council finally adopted the non- 
feasance rule for Australia in spite of the quite different history of 
road maintenance in that country. 

Some comparison from jurisdictions it which the non-feasance 
rule has not been applied by virtue of the English cases supports 
the view that highway liability presents special problems of policy. 
In- South Africa, as already indicated, the Appellate Division of 
the Supreme Court has developed a doctrine closely similar to the 
effect of the English rule plus the English “ artificial structure ” 
escape clause; a road authority is liable for misfeasance in the 
F.nglish sense and also for failure to repair any ‘‘new source of 
danger ° which its activities might create, such as a type of surface 
particularly likely to break up.” In Murray v. Bulawayo 
Municipality, Beadle J. of the Supreme Court of Southern Rhodesia 
explained the rule on policy grounds similar to those of the English 
cases; he emphasised the danger of a rule which might discourage 
road authorities from undgrtaking building and repair.’ In 
Canada, several provinces have adopted statutory codes which 
expressly make road authorities liable to actions for damages for 
failure to repair, but the liability is restricted in ways which vary 
from province to province. The latest consolidation is that of 


so (1862) 7 H. & W. at p. 770. The decision was affirmed in the Exchequer 
Chamber without reference to the policy, 2 H. & O. 197: 

41 [1895] 1 Q.B. et p. 70. 

$3 [1805] A.C. 488. 

53 De Villers v. Johannesburg [1926] A.D. 401; Cafe Town v. Clohessy [1922] 
A.D. 4. In the Halliwell Case [1912] A.D. at p. 670, Innes C.J. suggested 
that the ‘‘ new danger '’ rule could become part of lish law. 

s4 1952 (4) S.A.L.R. 575 at p. 588. Southern Rhodesia has Roman-Dutoh 
law and accepts the authority of B.A. Appellate Division decisions. 
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Ontario, a case of particular importance **: claims must be brought 
within three months of accident, liability for absence or presence 
of rails and guards is excluded, liability is confined to the state of 
the ‘$ travelled portion,” liability for presence of snow and ice 
is confined to cases of ‘f gross negligence,’’ notice of action is 
required,** and recovery is confined to ‘‘ particular loss or damage 
beyond what is suffered in common with all other persons affected 
by the want of repair.” These restrictions apply to claims based 
on misfeasance as well as non-feasance, and as a result of judicial 
decisions tending to place “‘ malfeasance’ claims in a separate 
class outside the statute, it is now provided that the restrictions 
also apply to actions based on nuisance. In Manitoba, the code 
requires that damaged vehicles be produced to the clerk of the 
road authority within 48 hours, or left in situ for him to see, as a 
condition of action.” In Quebec, no general immunity for non- 
feasance has been deduced from fault liability,** as in South Africa, 
but the responsibility of municipal authorities is tempered in 
accordance with their wealth and manpower ‘*; damage to the 
springs of a vehicle, and injury from flying stones, are excluded 
from recovery by the Roads Act, section 85.*° In the U.S. A., on 
the other hand, the whole question has been much complicated by 
the doctrine of tort immunity for all governmental fonctions, even 
when exercised by autonomous authorities. The modern trend 
has been to treat road maintenance as a ‘‘ ministerial ’’ or ‘‘ pro- 
prietorial ’’ function, or to treat road statutes imposing a duty to 
repair (especially municipal charters) as creating private rights to 
damages, in some jurisdictions with ‘‘ non-feasance ” exceptions 
like the English but in most without.‘ Scotland has neither a 
general non-feasance doctrine nor statutory equivalents, and cases 
have been very few; the rule of nature that every hole in the road 
finds its litigious victim appears not to apply in that jurisdiction."? 
These comparisons, and in particular the Canadian experience, 
suggest that if the erosion of the English non-feasance rule along 
the lines described and praised by Friedmann goes much further, 
some of the road authorities formerly protected by that rule will 
have to seek legislative intervention. , 

Does the road non-feasance rule carry the immunity of 
authorities much further than the rules derived from basic non- 
feasance require? Somewhat, but having regard to the escape 


55 Revised Statutes, 1950; Municipal Act (c. 248), as. 458, 454. ' 

se With provision for exemption ın special cases. 

s7 Municipal Act, 1988, s. 451; see Walker v. Whitewater [1088] 3 D.L.R. 284. 

ss Qıl Code, art. 1084. 

58 Of. iain vV. Levetlle (1952) R.L. 88 with Lafond v. Longueil (1952) 
Que.8.0. 7 

40 Revised Statutes, 1941, o. 141. 

#1 See 40 Corpus Jur. sec. (Highways) 250-62; 63 ibid., (Municipal Corporations) 
782 and the note to Skins v. Port ashington 109 A.L.R. 599. = 

2 Rinnell v. Glasgow, 1950 8 C. 578. 
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clauses, not so far as the condemnations of the rule, judicial and 
other, might lead one to expect. It depends to some extent on 
the theoretical basis of liability. In the High Court of Australa, 
Sir Owen Dixon, that great master of the common law and now 
Chief Justice, has insisted that road authorities can never be 
regarded as quasi-occupiers and liable as such **; their legal respen- 
sibility, he says, stems wholly from their position as bearers of 
statutory duties or powers, and this is also the prevailing view in 
the U. S. A. On such a view, the authority’s responsibility can 
flow only from some personal connection with a public nuisance 
in the highway; most of its immunity comes well within the 
principle of failure to ameliorate, or to ameliorate sufficiently, 
under statutes which even if expressed in terms of duty are for 
the benefit of the general public and not of a limited class. The 
immunity goes further than basic non-feasance requires only in 
that the authority escapes responsibility for the decay of road 
surface, road drains, curbing, etc., even when the dangers so created 
are such as would not have occurred but for the authority’s 
intervention **; bold development of the “ artificial structure ”’ 
exception would go far to eliminate even this extension of basic 
immunity. The immunity is made to appear greater by consider- 
ing the liability for ‘‘ non-highway’”’ structures; they too are 
usually present -pursuant to the exercise of statutory powers or 
the discharge of statutory duties owed to the public at large, but 
careless omission to keep in repair carries liability to individuals, 
even though the general position of the public, taking the defective 
structure into account, is much “ ameliorated ’’ as compared with 
the position before the authority took over. But the extent of 
the unusual immunity of road authorities seems wider if, contrary 
to Dixon C.J.’s view, we consider road authorities as having a 
bundle of rights, powers and privileges in relation to a road which 
places them in a position analogous to that of an occupier. 
O’Halloran J.A. of the Supreme Court of British Columbia has 
expressed a robust preference for this view,** and indeed it is not 
easy to provide a doctrinal*justification for the “ non-highway ”’ 
or “í artificial structure ” liabilities on any other view. Even when 
courts officially endorse the ‘‘ statutory power’’ view, it may be 
suspected that they feel some discomfort about the extent of high- 
way authority immunity because it is more * natural” to regard 
the authorities as occupiers. 


© In Buokle, supra, at p. 281, and in Gorringe, swpra, at p. 889. 
_ ™ It is at this point that the immunity in South Afriga stops. 

€s Mainwaring v. Nanaimo [1051] 4 D.L.R. 519, a+ p. 521; Sowles v. Surrey, 
supra, at p. 649. Such an atitude seems indisputably correct when, as in 
South Australia, the si simple ın roads is vested ın an ca B.A. Local 
Government Act, 1986, s. 865. 
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Drams ** 

It has already been suggested that the foundation English drainage 
cases, Glossop (1879) and Dorking (1881), illustrate in the main 
the basic non-feasance situation of an inherited nuisance not 
removed. In both, the difficulty of private prescription was 
prominent; the public at large cannot have such a prescriptive 
privilege, nor could the authority as such claim one,*’ yet to treat 
the plaintiff or relator as suddenly acquiring a right to the removal 
of an old nuisance would have been attributing an unlikely inten- 
tion to the Public Health Act, 1875. The long judgments in these 
cases discuss many facets of what was a substantially new problem’ 
of public law. Were the reformed .drainage authorities to be 
treated, on the model of the Mersey Docks case, as occupiers of the 
drains and as such liable for nuisance under the ordinary and 
somewhat strict rules? In Dorking, Jessel M.R. suggested that 
the statutory relation was not sufficient to justify such a view, 
and this is similar to the Dixonian doctrine on roads. Jessel M.R. 
did not persist with this argument; the cases were decided on an 
assumption, never since rebutted, that ‘‘ vesting ” is sufficient to 
make a drainage authority prima facie liable under the general 
law, by analogy with the position of occupiers. But the ability 
of the authority to control the condition of the drains was clearly 
limited in ways not applicable to private occupiers. It could not 
prevent prescriptive users of existing inadequate systems from 
continuing to use them. Section 21 of the Public Health Act, 1875, 
and its successor, section 84 of the Public Health Act, 1986, gave 
individuals a statutory right to make connection with a sewer, 
subject to conditions which did not include a consideration of the 
adequacy of the system to carry the additional burden.** The 
presence of a statutory power was felt to be in some way incon- 
sistent with the existence of strict lability, such as a private 
occupier would incur; in one early case (1874) *® Brett J. said it 
would be ‘‘ contrary to natural justice’ to make a Vestry strictly 
liable for the condition of drains. It is impossible to be fair to 
the Court of Appeal of that period without treating its decisions 
as part of a historical process, the reform of English local govern- 
ment and sanitation; looking at the decisions thus, one must admire 
the combination of legal and social insight which the judges dis- 
played, and-their sensible solution of policy difficulties which the 
Parliament ought to have anticipated. 

In one respect the drainage cases never adopted the non- 
feasance rule finally affirmed for roads by the House of Lords in 


¢¢ Including, herein, sewers, irrigation ditches, etc. 

6’ Brown Vv. Dunstable [1899] 2 Ch. 878. 

es Other statutes Ao give drainage authorities a wider disoretion, which ma 
affect responsib oe for an overloaded sewer; ¢6.g., Victoria, Melbourne 
Metropolitan of Works Act, 1928, s. 156. 

+ Hammond v. Vestry of St. Pancras, L.R. 9 O.P. 816. 
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Cowley’s case (1892). A possible analogy with the latter would 
have been to hold that drainage authorities are not liable for 
careless failure to repair or clean a drain which decays or becomes 
blocked or is injured by third parties, but the analogy was pever 
drawn, and drainage authorities are liable for such omissions.” 
But the complex factors present in the Glossop and Dorking cases 
left a heritage after the historical problem of the inherited systems 


and their prescriptive users had largely passed away. This was . 


the problem of the modern system, originally adequate, which 
becomes inadequate owing to the growth of population, the building 
of houses, the spread of reticulated water and consequent ability to 
put in privies, the paving of roads and consequent rainwater run- 
off into drains and sewers instead of absorption. If the drainage 
authorities are regarded as occupiers owing at least the sort of duty 
of care set out by Lord Blackburn in Geddis v. Bann Reservoir,” 
there is no reason why they should not be liable for damage result- 
ing from careless failure (having regard to their resources) to adapt 
their systems to such changes. Perhaps the courts would ulti- 
mately have held for liability, if there had not been a case con- 
necting the predominantly ‘‘ inherited’? problem of Glossop with 
the predominantly ‘‘developmental’’ problem of Hesketh v. 
Birmingham (1922). This was Robinson v. Workington, decided 
by the Court of Appeal in 1897. The House of Lords and Privy 
Council decisions finally establishing the road non-feasance rule 
were now available and much relied on, and though the develop- 
mental problem was already prominent, the inheritance problem 
and the pohcy considerations of Glossop and Dorking were also 
still much in the mind of the Court of Appeal, and under all these 
influences the decision was in favour of the authority. A similar 
decision had been given in Ohio in 1884. The question did not 
squarely come before the Court of Appeal again until Hesketh in 
1922, and then appeared wholly as a developmental problem; 
Robinson v. Workington was followed. It did not come squarely 
before an American court again until 1980, when the Supreme Court 
of Washington decided the other way.” 

In the Pride of Derby cage ™ the Court of Appeal was obliged, 
reluctantly, to treat the English decisions as establishing for drains 
a special non-feasance doctrine, viz., exemption from liability for 
inadequacy which has come about through “‘ natural growth,” and 


70 Baron v. Portslade U. D. C. [1900] 2 Q.B. 688; Willoughby v. Halstead 
(1916) 23 C.L R. 852; Campiss v. Water Commen., supra 

Tl (1878) 8 App.Cas. 480, at pp. 455-6. 

72 Not repo until [1924] 1 EB. 261 (C.A.). 

73 [1897] 1 Q.B. 619 (0.A.) 

14 Springfield v. Syracuse, 30 Ohio St. 665. : 

15 Boyer v. Tacoma, 70 A.L.R. 1842; and see the note at p. 1847. In many 
etates the doctrme of ‘' governmental funotion'’ has complicated the 
drainage as well as the road Lhabıhty problem. See CorpJur.Sec. 28 
(Drains) 51. . 

78 Supra. 
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this doctrine likewise has been clearly recognised and applied in 
Austraha,’’ and its authority has been recognised in Canada," 
though there there are no clear examples of its application. Traces 
of a gimilar rule can be found in at least one South African 
decision.” 

Ihe restriction of this immunity has come mainly from its own 
terms. As time passes, it is very likely that positive operations of 
the authority which it need not have undertaken will play an 
increasing part, and if overloading occurs, a triable issue of negli- 
gence will be presented. The Privy Council provided a leading 
example of this approach in Kannaluik v. Hawthorn," and 
Secrutton L.J. certainly nodded when in Hesketh he endeavoured 
to explain that case away as due to a peculiar Victorian statute. 
In the Pride of Derby case, Denning L.J. suggested that modern 
English local authorities will rarely be in a position to rely on 
Hesketh, since their own housing activities will be a major element 
in the loading of drains *’; that is a factor less likely to be present 
in other parts of the Commonwealth, and Denning L.J.’s con- 
fidence about the English position was very shortly proved 
unjustified when in 1954 Upjohn J. was obliged (after many 
doubts) to apply the Robinson—Hesketh doctrine.** In England, 
another distinct technique for avoiding the implications of the 
Robinson—H esketh series has been to give the purity of streams and 
the sea a preferred position, by reason of the specific prohibition 
of pollution in the Rivers Pollution Prevention Acts,*? and in the 
Public Health Acts.“ How far the latter constitutes a separate 
and overriding doctrine it is difficult to say, because in the cases 
where it has been prominent there has also been a considerable 
element of “‘ misfeasance” within the terms of the exempting 
principle. For example, in Jones v. Llanwrst U. C.** the authority 
had enlarged the sewers which poured untreated effluent into a 
stream; in Foster v. Warblington U. D. C.* it had enlarged 
sewers and ordered installation of water closets. In the Pride of 
Derby case quite a new distinguishing factor was discovered in 
the interposition of a treatment plant on the authority’s own land, 
whose defective performance causedepollution of a stream. In 
this ‘‘rough sea of authority’’*’ special problems are very 


17 Hasondon v. McSweeney (1914) 17 O.L.R. 524; Madel vw. Metrop. Water 
Board (1085) 86 8.R.(N.8.W.) 68. In the latter case, Davidson J. (at pp. 72 
et seq.) attempts to fit the cases into a code. 

T8 Johnson v. Dundas [1945] 4 D.L.R. 624 (Ontario H.C.). 

79 Johannesburg V. South African Realty Trust Ltd. [1927] A.D. 168. 

se [1906] A.C. 105. 

#1 [1058] Ch. at pp. 100 et seq. 

82 Smeaton V. Ilford [1954] Ch. 450. 

a2 1876, s. 8; 1951, 8.2. ° 

84 1875, a. 17; 1986, s. 30. 

as Supra. 

se [1906] 1 K.B. 648. 

8{ Per Upjohn J. [1954] Ch. at p. 47b. 
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numerous. ‘There is the special problem of the plaintiff who suffers 
flooding back through a sewer connected with an overloaded system; 
his complaint may be regarded as a demand for better service,** 
though it would be just as reasonable to regard him as expoged by 
social compulsion to an unusual danger. There is the dispute as 
to whether statutory authorities are subject to the rule in Rylands 
v. Fletcher," and whether their liability for-nuisance, as occupiers 
or under express statutory provision, is confined to nuisance negli- 
gently caused, and what is the meaning of “‘ negligence ” in this 
connection.”° 

In these cases, too, explicit reference to policy has been fre- 
quent.”* The governing consideration expressed in Glossop and in 
Robtnson was that drainage authorities should not have their 
hands forced by private actions, since they had to exercise a dis- 
cretion to use limited means for the benefit of large numbers. This 
feature was particularly prominent in the 1870—1900 period, when 
modern drainage was being introduced on a large scale and the 
competing demands on local authorities were numerous. If 
the courts had been too ready to intervene on behalf of individuals, 
their action could have been regarded as an attempt to usurp the 
functions of local authorities, or to substitute judicial for adminis- 
trative discretion. Evidently the Derby Council resented the 
Pride of Derby litigation in 1952 on some such ground °?; that and 
other recent cases occurred when war damage and emergency 
controls over materials and labour had created new problems of 
competing demands for relef from accumulated nuisances. If the 
Pride of Derby court seemed less sympathetic than the Glossop 
court to the problems of local authorities in its discussion of 
principle, it showed its understanding of the administrative 
problem by deferring the issuing of an injunction; the latter 
device is a frequent instrument of judicial adaptation to administra- 
tive policy needs, and a retort to the recommendation of the Royal 
Commission on Fever Hospitals in 1882 that the. power of the 
courts to issue injunctions should be curtailed.*® The policy 


se Siretton's Derby Brewery V. Derby [1894] 1 Ch. 481, and per Everahtd M.B. 
[1953] Ch. at p. 177, dealing wfth Robinson v. Workington. 

33 Cf. Vaisey J. ın [1045] 2 All B.R. at p. 664 with ing L.J. in [1983] 
Ch. at p. 189 and Upjohn J. ın [1054] Ch. at pp. 465 et seq. 

*0 Bee per Upjohn J. in [1954] Ch. at p. 477. There has bean a tendency to 
turn the question of negligence in such cases into one of law; if the technical 
means for a are shown to exist and to be practicable (within 
the meaning of Lord Dunedin’s dictum in the Farnworth Case [1980] A.C. 
at p. 188), then failure to employ them 1s presumed to be negligent. This 
special sense of negligence is discussed by McDonald J. of the Supreme Court 
of Nova Scotia in J. R. Porter Co. Lid. v. Bell [1955] 1 D.L.R. 62, and 
its application is illustrated by Pullarton v. N. M. Electric, eto., Co. (1916) 
#1 0.U.R. 181 (E.C. of Austr.). 

*1 Glossop at p. 109, Dorking a pp: 606-7, Robinson v. Workington at p. 622. 

22 Bee per Evershed M.R. [1058] Ch. at p. 162. 

*3 The recommendation was the result of medical indignation at the closing of 
smalipox hospitals under the decision in Metropolitan Asylums v. Hall 1) 
6 A E 193. Although the latter decision is often quoted with respect, its 


Noy. 1955 NON-FEASANCE REVISITED 555 


problems in drainage cases are usually more considerable than with 
road problems, since the trouble can frequently be cured only by 
the heavy expense of new pipes and plants, whereas to mend the 
hole yp the road or the collapsed culvert is comparatively cheap 
and easy. Hence it is not surprising that a special drainage non- 
feasance doctrine, however small in extent, has survived; the 
wonder is that special doctrines in this field have not proved more 
numerous. Such as it is, the Robinson—Hesketh rule undoubtedly 
gives drainage authorities a little more protection than would the 
basic non-feasance rules, because the plaintiffs (notwithstanding 
dicta to the contrary) are usually complaining about something a 
good deal more substantial than “‘ inadequate amelioration,” as a 
reference to the facts of Hesketh v. Birmingham and Smeaton v. 
Ilford will show. 


CONCLUSION 


The conception of non-feasance in administrative law arose partly 
from logical considerations connected with the analysis of legal 
liability, partly from considerations of policy, and partly from the 
way in which legal problems came before the courts at particular 
historical periods. Between 1875 and 1900 there was a judicial ten- 
dency to seek for a common conception of non-feasance applicable 
to all types of public statutory authorities, and going beyond the 
necessities of a doctrine which merely denied a “right ” of indi- 
viduals to advantageous public services. But since 1900 the attempt 
to construct a general doctrine has been abandoned and the tendency 
has been instead to expand the liability of public authorities. But 
a specific dogmatic rule has remained giving a special immunity 
to road authorities, and another of narrower scope giving & special 
immunity to drainage authorities; it is a question of convenience 
of language whether the term “‘ non-feasance ”’ should be retained in 
both contexts, but the danger of confusion is sufficiently great to 
justify the abandonment of the word in relation to the drainage 
immunity and to speak instead of ‘“‘the rule in Hesketh v. 
Birmingham ” or some such expression. 

The policy considerations which originally justified these special 
rules of administrative law have not disappeared. Their signifi- 
cance, however, varies greatly from place to place in the several 
jurisdictions where they apply. A defence which makes good sense 
when applied for the benefit of a poorly endowed road authority 
responsible for a few thousand square miles in the Western 
Division of New South Wales, in a suit by a wool-millionaire who 
breaks the springs of his Rolls-Royce in a pot-hole, makes less 
sense when applied to save an inner-suburban London road 


ee is saa to criticism and ıt may be doubted whether ıt has ever 
Bi ap See the comment of ee C.J. of Victoria 
Berr vida (1887) 18 V L.R. at p. 
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authority in suit by a Joe Doakes who breaks an ankle over a fire- 
plug exposed by road subsidence.** The concepts available to the 
courts are not adequate to provide satisfactory adjustment to such 
variations. In the Pride of Derby case a sporting interest found 
protection; in Smeaton v. Ilford a domestic interest failed to do 
so. In this situation, it seems that policy as well as elegantia juris 
will be best served if the courts whittle away the immunity 
doctrines as fast as the concepts permit, so forcing the legislatures 
to provide more detailed and appropriate protections where neces- 
sary, using the Canadian legislation as a model. 


GEOFFREY SAWER.* 
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* Of. Moore v. Lambeth Waterworks, 17 Q.B.D. 482. In Quinn v. Minister 
of Commerce [1954] N.I. 181 Lord MacDermott, enrolling himself 
who consider the ‘‘ special immunities '' as anachronisms, 
that at least well-endowed central bodies responsible for trank highways 
should be placed under a stricter Labılıty for non-repair. 
* Professor of Law in the Australian National Univerrity, Canberra. K 


‘ THE CRICHEL DOWN AFFAIR 


Tms horse has not lacked flogging. The excuses for a further 
article are that most of the accounts have been primarily com- 
mentaries on a text assumed to be known and that the animal-has 
acquired the wings and myths of a Pegasus. I have tried in the ` 
first Part to summarise the facts and to separate them from 
comment. This was not easy, especially as I felt obliged, after 
considering other alternatives, to restrict myself to the material 
published in the reports’ of the Inquiry and the Committee, and 
to Hansard.* The second Part contains some of the reactions, 
principally expressed in Parliasgent, to these facts, and the third 
Part a few personal reflections. 
2 


I 


There were principally four administrative groups concerned in 
the affair. The first group consisted of the Ministry of Agriculture 
and Fisheries including the Minister (Sir Thomas Dugdale), the 
Parliamentary Secretaries (Mr. Nugent and Lord Carrington), an 
Under-Secretary (Mr. Wilcox) and an Assistant Secretary (Mr. 
Payne). The second group congisted of the Agricultural Land 
Commission including the Chairman (Sir Frederick Burrows), two 
members (Mr. Bourke and Mr. Watson-Jones), the Chief Technical 
Officer and Land Agent (Mr. Edwards), the Secretary (Mr. Smith) 
and officers of the Lands Service being the Provincial Chief Officer 
(Mr. Hole), the Provincial Land Commissioners (Col. Norton.Fagge, 
succeeded by Mr. Lofthouse, succeeded by Mr. Middleton) and a 
subordinate officer (Mr. Brown). The third group consisted of the 
Crown Lands Commission, including the Permanent Commissioner 
(Mr. Eastwood), and a firm of estate agents acting as Crown 
Receivers (Sanctuary and Son, of which Mr. Thomson was a 
partner). Finally the Dorset Agricultural Executive Committee 
had as its County Agricultural Officer, Mr. Ferris. 

About 1987, the 725 atres of Crichel Down were compulsorily 
acquired for £12,106 by the Air Ministry as a bombing range. In 
1949, the Air Ministry having ceased to use the land, it was decided 
to transfer it to the Ministry of Agriculture and Fisheries which 
assumed control in fact (though the requisite order under the 
Agriculture Act, 1947, was never made) in January, 1950. 


1 Public Inquiry ordered by the Minister of Agrıoulture to be held by Sir Andrew 
Clark into the disposal of land at Crichel Down (Cmd. 9176). Report of a Com- 
mittee appointed by the Prime Minister to consider whether certain ovil 
servanta should be transferred to other duties (Cmd. 9220). 

2<The debate was held on July 20, 1954 (580 H.C. . 5s. cols. 1182-1802). 
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Management was handed over by that Ministry to the Agricultural 
Land Commission which operated, in its turn, through the Lands 
Service which, in their turn, carried out their executive functions 
in this instance through the Dorset Agricultural Hxegutive 
Committee. 

The story opens with a discussion of what was to be done with 
the land. In December, 1949, Col. Norton-Fagge consulted the 
County Agricultural Officer and in May, 1950, inspected the land 
with Mr. Hole (his immediate superior). Before May, the agent 
for the Crichel Estate (which owned adjoining land and from which 
about half of Crichel Down had been acquired) wrote to the 
Ministry asking for an opportunity to negotiate for Crichel Down 
if it should be for sale. To this Col. Norton-Fagge replied that 
no definite reply could then be given. Mr. Hole reported to the 
Land Commission that (1) the land could be let in blocks to 
neighbouring farmers or (2) the land could be divided into two 
or more independent fully equipped holdings or (8) a single fully 
equipped holding could be formed. He recommended the third 
course, and was supported by Mr. Bourke (a member of the Land 
Commission) who visited Crichel Down on August 11, 1950. On 
August 20, the Land Commission formally approved this third 
course. So ends the first chapter. 

A few weeks later, farmers began to apply for consideration as 
tenants. They included a Mr. Tozer, and were all answered to the 
effect that their names would be recorded, that they would later 
be sent particulars and that advertisements inviting tenders would 
appear in the Press. On August 28, 1951, Mr. Lofthouse (successor 
to Col. Norton-Fagge) wrote to Mr. Hole asking for authority 
to invite tenders but a decision was deferred. Two months later, 
members and officers of the Land Commission inspected Crichel 
Down, accompanied by Mr. Ferris, Mr. Hole, Mr. Lofthouse and 
others. It was decided that the tenancy should be offered for 
tender in Michaelmas, 1952. In May, 1952, one of the applicant 
farmers (Mr. Taylor) offered to rent Crichel Down unequipped at 
£8 per acre; the Land Commission had anticipated letting at £2 
per acre, after spending £20,000 on re-equipment. Mr. Lofthouse 
forwarded this to Mr. Hole with a covering letter recommending 
that the original plan be adhered to and Mr. Hole sent it on to 
the Land Commission with a strong covering letter to the same 
effect. On June 20, the Land Commission confirmed that they 
were not prepared to let the land without equipment. At much 
the same time the agent to the Crichel Estate asked if part of the 
land could be bought. It was stated in evidence that this proposal 
was not pursued as it was thought the Ministry had no power to 
sell land. Later the Law Officers gave their opinion that this 
view was mistaken. On June 10, the Secretary to the Land Com- 
mission replied to the agent that Crichel Down was to be let as an 
equipped unit and that invitations to tender would be advertised. 

e e 
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At this point Lieut.-Commander Marten (whose wife had succeeded 
, to the Crichel Estate on the death of her father, Lord Alington) 
wrote to his M.P. (Mr. Crouch) saying, amongst other things, that 
the and had been compulsorily acquired. On June 18, Mr. 
Crouch sent this letter on to Mr. Nugent (the Parliamentary 
Secretary in the Commons) who asked the Land Commission to 
report on the desirability of selling this part of the land back to 
the Crichel Estate; and Lieut.-Commander Marten’s letter was 
sent to the Secretary of that Commission. The responsibility for 
compiling this report was passed down the line from that Secretary 
to Mr. Hole and then to Mr. Lofthouse. But Mr. Lofthouse was 
about to go on leave and he handed the matter to Mr. Brown, 
whom Sir Andrew Clark describes as “ a young and comparatively 
inexperienced subordinate.’’ 

To pause at this point: it will be clear that the recommendation 
to equip and let Crichel Down and not to sell or let it unequipped 
was made first by Col. Norton-Fagge and Mr. Hole, subsequently 
supported by Mr. Bourke and adopted by the Land Commission 
on August 20, 1950. This was confirmed by that Commission in 
June, 1952. Inspections had been made by various persons at 
various times. The effect of Mr. Nugent’s instructions was to 
reopen the whole question. The report asked for by the Parlia- 
mentary Secretary was obviously of considerable importance. The 
Secretary of the Commission, Mr. Hole and Mr. Lofthouse each in 
‘turn enjoined on Mr. Hole, Mr. Lofthouse and Mr. Brown respec- 
tively, the need to avoid approaching ‘‘the people concerned,” 
“the various owners ” or ** anyone else connected with the land.” 
Mr. Brown was limited to “‘ the office organisation ” and Mr. Ferris. 
` He was told that | “the job was extremely confidential,” and had, . 
ın his own words, ‘*‘ to work completely in the dark.” 

On August 7, 1952, Mr. Brown sent his report to Mr. Hole, with 
a.copy to Mr. Lofthouse. Among the inaccuracies in this report 
were the statements that two of the areas in Crichel Down were 
acquired voluntarily by agreement, and that farm buildings on 
adjoining land were inadequate. On August 18, Mr. Watson- 
Jones (a member of the Land Commission who had inspected 
Crichel Down ten days previously with Mr. Ferris) reported to the 
Commission that to sell back the part of Crichel Down originally 
owned by the Crichel Estate would seriously interfere with existing 
plans to farm Crichel Down. On the same day, Mr. Hole sent 
Mr. Brown’s report to the Land Commission with a covering letter 
in which he said that although the proposal to create one fully 
equipped farm was most attractive the high cost made him wonder 
whether. the project should be undertaken. Apparently this letter 
was not passed on to the Ministry with Mr. Brown’s report. 

When the Land Commission forwarded Mr. Brown’s report to 
the Ministry they gave as their view that the alternatives were 
to keep the whole of Crichel Down or sell it all back to the previous 
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owners. The two particular inaccuracies in Mr. Brown’s report 
mentioned above were, with others, repeated in the Land Com- 
mission’s letter to the Ministry. This letter was sent over the ` 
signature of Mr. Smith, the Secretary, and contained a statgment 
(which appears to have been Mr. Smith’s personal view and not 
that of the Commission) that the equipping of the land as one 
unit would be ‘fa satisfactory proposition from the financial point 
of view.” l 

A further report followed in November, 1952, made to the 
Minister direct by Lord Carrington (Parliamentary Secretary in 
the Lords). He inspected the land with Mr. Ferris, did not visit 
adjoining owners and accepted Mr. Brown’s report as factually 
accurate. He recommended that Crichel Down should be farmed 
as & single unit. Mr. Wilcox (an Under-Secretary in the Ministry) 
asked Mr. Hole whether, if the land were sold as a single unit, it 
would be better to equip it first or not. Mr. Hole then valued the 
bare land at £20,000, and suggested that after equipping at a cost 
of £22,500 it might realise £41,000 with vacant possession or 
£81,000 with a sitting tenant paying £2 8s. 6d. per acre. 

At this point, with the whole question being considered at the 
highest level within the Ministry, the second chapter may be 
closed. The third chapter opens with what, were the story fiction, 
would be the daring device of introducing major characters late 
in the plot’s development. These were the Crown Lands Com- 
missioners, who had money to invest, and Mr. Wilcox suggested to 
the Permanent Commissioner (Mr. Eastwood) that they might 
buy Crichel Down as bare land, unequipped. In January, 1958, 
Mr. Eastwood-inspected Crichel Down accompanied.by an employee 
_ of a firm of estate agents called Sanctuary and Son who acted as 
Crown “Receivers for the Commissioners. On February 8, Mr. 
Thomson (a partner in Sanctuary and Son) wrote to Mr. Eastwood 
with a scheme for equipping Crichel Down at a cost of £40,000 
and assuming that the land would be bought for £15,000. On 
February 16, a meeting at the Ministry between Mr. Wilcox, Mr. 
Eastwood, Mr. Hole, Mr. Thomson and others decided on the 
figure of £82,000 for re-equipping but that nothing could be done 
by Crown Lands until the rent which a tenant would pay could be > 
ascertained. Mr. Hole did not mention that there had been a 
promise of public tender. It was after this meeting that Mr. 
Thomson told Mr. Eastwood that he had a possible tenant in mind, 
called Mr. Tozer. 

On the day after this meeting, Sir Frederick Burrows saw the 
Minister and agreed to his suggestion to sell Crichel Down un- 
equipped to Crown Lands. Two days later Mr. Eastwood told 
Mr. Thomson to start looking for a suitable’tenant but not to make 
definite arrangements until Mr. Eastwood had approved. Mr. 
Thomson at once telephoned Mr. Tozer who, on February 27, said 
he would like to go forward with the proposition that he should 
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rent the land at £8 per acre after it had been equipped. It was at 
this point (the actual date was March 11) that the promise about 
public tenders was discovered by Mr. Middleton who had succeeded 
Mr. Tofthouse as Land Commissioner in the Lands Service. Mr. 
Middleton pomted out the possibility of a breach of faith to 
Mr. Hole who suggested that he send the list of applicants to Mr. 
Thomson for consideration. This was done and Mr. Thomson 
replied that he would pass the letter on to Crown Lands but that 
if Crown Lands did buy there was no doubt that Mr. Tozer would 
become the tenant. In forwarding the letter to Crown Lands, 
Sanctuary and Son stated that it was rather late in the day for this 
information about other applicants to be given them. 

On March 28, Mr. Eastwood for Crown Lands replied to Mr. 
Thomson saying that he appreciated that Mr. Thomson had gone 
too far with Mr. Tozer but that the particulars of the applicants 
should be obtained so that ‘‘ we can then decide, in conjunction 
with the Ministry of Agriculture, what if anything we need to do, 
at least to appear to implement the promises made to them.” 
Mr. Eastwood sent a copy of this letter to Mr. Wilcox who replied 
on March 25 that he was very glad that Mr. Eastwood had asked 
for a list of applicants ‘‘ so that he can consider whether there is 
anything that could be done with a view at any rate to appear to 
be implementing any past promises.” This was written without 
consulting any higher authority. On March 27, Lieut.-Commander 
Marten saw Mr. Nugent and asked to be allowed to become the 
tenant of the whole of Crichel Down and farm it from his existing 
holding. At this time Mr. Nugent did not know that Crown 
Lands considered themselves committed to Mr. Tozer, as Mr. 
Wilcox had not told him. Later Mr. Nugent wrote to Lieut.- 
Commander Marten’s M.P. (Mr. Crouch) that the sale to Crown 
Lands was the right course and that it was too late to go back on 
it. On May 5 the Minister, as a result of a letter from Lieut.- 
Commander Marten to him, had a private meeting with some 
M.P.s including Mr. Crouch. 

On May 14, Mr. Eastwood wrote to the Treasury for approval 
to buy Crichel Down at £15,000 and,to spend up to £84,000 on 
equipping it. He said that a suitable tenant had been found. 
After some demur, this was agreed. A dispute then arose whether 
Mr. Tozer was to be entitled to any claim for dilapidations in 
respect of overcropping and foul land. Sanctuary and Son argued 
for Mr. Tozer and eventually the claim was allowed. 

On July 24, Mr. Nugent’s Private Secretary wrote to Mr. 
Crouch: “It is true that the Crown Lands Commissioners are 
proposing to let Crichel Down to Mr. Tozer, though the negotiations 
have not yet been completed.” Lieut.-Commander Marten wrote 
to Mr. Eastwood that this news came as a considerable shock to 
him. This letter was sent to Mr. Thomson for advice. Mr. 
Thomson replied to Crown Lands that from the correspondence 
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alone ‘f Commander Marten was the last person we should want as 
a tenant’’; that Commander Marten would do all he could to 
embarrass Crown Lands and Mr. Tozer; and that Crown Lands 
- could certainly not have him as a tenant ° after the way he has 

behaved.’? Later Mr. Wilcox wrote in the same strain Mr. 
Eastwood that Lieut.-Commander Marten would continue to BRT 
a nuisance of himself so long as he thought the decision might be 
changed. After a meeting at the Ministry on September 4 at 
which Lieut.-Commander Marten was present, Mr. Tozer was given 
an opportunity to withdraw which he did not accept. 

On September 8, Mr. Wilcox wrote to Mr. Hole asking if he 
could throw any light on the circumstances in which Lieut.- 
Commander Marten was able to get a licence for building farm 
cottages in 1950, apparently in the hope that he would be able to 
farm Crichel Down later. This letter created the impression that 
Lieut.-Commander Marten had said that he built the cottages for 
this purpose. He had not said so and there was no evidence that 
this was his purpose. 

On September 11, Mr. Tozer became the tenant. On September 
20, Mr. Tramper (Liaison Officer at Exeter to the Ministry) wrote 
a letter to the Ministry commencing ‘*‘ Herewith a long tale of 
woe from one Commander Marten.” On September 28, a petition 
was sent to the Minister asking for a public inquiry and after an 
interview and further correspondence the Minister directed the 
inquiry to be held. 

On November 6, the Minister appointed Sir Andrew Clark Q.C. 
to hold the inquiry with the following terms of reference: ‘* To 
inquire into the procedure adopted (a) in reaching the decision 
that land at Crichel Down should be sold to the Commissioners of 
Crown Lands; (b) in the selection of a tenant by them; and the 
circumstances in which those decisions were made, but excluding 
from the inquiry all questions of governmental policy and, in 
particular, any question of whether preferential treatment should 
have been given to any applicant on the ground of his previous 
ownership or occupation of the land.” The report of the inquiry 
is dated May 18, 1954. 

Subsequently the Prime Minister appointed a Committee to con- 
sider’ whether, in- order to maintain public confidence in the 
administration of Departments, any of the officers whose conduct was 
called in question in Sir Andrew Clark’s report should be transferred 
from their existing duties to other posts. The Committee 
recommended that Mr. Eastwood should be transferred; but that 
no action was called for in the cases of Mr. Wilcox, Mr. Smith, Mr. 
Hole or Mr. Lofthouse. Mr. Wilcox had been transferred on May 
1, 1954, to a different post. Mr. Lofthouse*thad in December, 1952, 
been promoted and transferred to the headquarters of the Ministry 
in London. The Committee reported on July 14, 1954. 

Between the date of the report of the inquiry and that of the 
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Prime Minister’s Committee, the question was again raised in 
Parliament. On June 15,7 the Minister (Sir Thomas Dugdale) 
made a statement on the report which had been published that day. 
He w attention to Sir Andrew Clark’s finding that there had 
been no bribery, corruption or personal dishonesty and added: 
“The inquiry has thus achieved my main purpose which was to 
deal with any rumours and suggestions of this kind.” He con- 
tinued that having heard the observations of those who were 
criticised: ‘‘I must in fairness say that I have formed a less 
unfavourable view of many of the actions taken by those con- 
cerned than appears in the report.” Further questions were 
asked on June 24.‘ 

On July 20,* the House of Commons in a full debate on the- 
adjournment considered the report. Sir Thomas Dugdale outlined 
the facts. He then explained that he had not intended on June 15 
to suggest that faults which fell short of corruption were un- 
important. For these faults of his officers he accepted respon- 
sibility. He referred to the finding of the Prime Minister’s 
Committee, announced the intention to investigate the organisation 
of the bodies concerned and declared the Government’s policy on 
compulsorily acquired land. Finally, he announced that he had 


resigned. 


Pa 


It 


The strength of the reaction in Parliament and outside as this 
story developed and became known had many causes. Antagonism 
to governmental control, sympathy with the struggle of one citizen 
against a machine, the conflict of party policies, suspicions of 
major scandals, all with more or less justification (according to 
preconceptions) combined to arouse interest. One Member of 
Parliament, indeed, explained the whole attack on the civil service 
in terms of social psychology and the decline in the power of the 
middle class who sought to avoid self-criticism by attaching blame 
elsewhere.* Of these various cross-purposes, one must be isolated 
at once and set aside: that is, the policy issue. The major 
question here was the Government’s agricultural policy and, in 
particular, what should be done in the future where land, acquired 
by a Department, ceased to be used for its original object. The 
Government declared that, subject to certain exceptions, such land 
should be sold and first offered to its former owner or certain 
successors in title at the current market price. The merits or 
demerits of this declaration are not apt to be considered in a legal 
periodical. 

In one of his best-known stories, Mr. James Thurber describes 
the scene where a large, complex and normally silent machine 
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suddenly begins to go ‘* pocketa—pocketa—queep—pocketa— 
queep.’”” From time to time some part of the machinery of 
government is similarly afflicted. Lord Hewart once thought he 
detected some such disturbance; the Lynskey Tribunal reyealed 
certain peculiarities. The Crichel Down affair similarly caused 
political mechanics at least to scratch their heads. ° 
One M.P. thought that the trouble sprang ‘‘ more from an 
excess of zeal than from any real wrongdoing.’?’ This in its turn 
is only a part of the problem. Had these actions and attitudes 
been revealed in the attempts by a private person to further his 
own plans, they would not have been regarded as exceptional. 
Here the difference was that public servants were seeking to pursue 
a decision and were being challenged by a member of the public 


who was seeking not merely to defeat their plans but also to` 


reverse the decision itself. Where they failed was in their refusal 
to consider how far his protestations were justifiable not merely in 
his own but also in the public interest. Lieut.-Commander Marten 
was not, it would seem, an adversary who was likely to promote 
that more objective examination. In the debate in the House, 
Mr. George Brown M.P. referred to a public speech delivered by 
Commander Marten which he says was in a document or file which 
went to Sir Andrew Clark. Im this speech Commander Marten 
said of the Parliamentary Secretary in the Commons, as quoted by 
Mr. Brown: “I thought to myself ‘ you smooth creature, you’re 
so slippery, you’d slide through the Kitchen keyhole.’”? Mr. 
Brown commented: ‘* That is Commander Marten referring to the 
Joint Parliamentary Secretary who, at every stage, as far as I 
could see, had done his best to see that Commander Marten had 
no grounds for complaint.” * The difficulty is this. Commander 
Marten might well retort that only by vigorous words and 
vigorous action could he hope to create the sort of atmosphere in 
which an inquiry would be made. If he were right in this con- 
tention, then the fault lies with the officials. But it must be 
remembered that the policy not to sell Crichel Down had been 
decided. It was not therefore to be expected that this decision 
would be reviewed because’of particular objections. But what 
was to be expected was that the officials would be scrupulously 
fair in the way they implemented that policy. And in this they 
were not successful. The Prime Minister’s Committee reported: 
“ In present times the interests of the private citizen are affected 
to a great extent by the actions of civil servants. It is the more 
necessary that the civil servant should bear constantly in mind that 
the citizen has a right to expect, not only that his affairs will be 
dealt with effectively and expeditiously, but also that his personal 
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feelings, no less than his rights as an individual, will be sym- 
pathetically and fairly considered.” ° 
In part, the Ministerial position is clear. Sir Thomas Dugdale 
imsglf made clear that the decision of the Agricultural Land Com- 
mission to farm Crichel Down as a unit was taken on agricultural 
greunds and the Minister in 1952, after the inspection and report 
by Lord Carrington, confirmed this. Sir Andrew Clark found that 
although the decision, ‘“‘ from a purely financial point of view,” 
was unsound, “there was a sharp divergence of expert opinion as 
to whether this method of dealing with the land would result in 
increased production, but there were undoubtedly ample grounds 
for coming to the conclusion that it would do so.” Similarly, the 
Minister approved the sale to Crown Lands, and again Sir Andrew 
Clark agreed that this was “‘ certainly the best, and probably the 
only certain way of ensuring that the purchaser implemented the 
Government policy.” It is more difficult to try, from the outside, 
to assess the extent, if any, to which Ministerial shortcomings were 
to blame. No one doubts that Ministers must rely on the 
memoranda of their civil servants. Yet they have a corrective 
function also and should be alert to detect inadequate, unexplained 
or incomplete reports. It would be unfair to try to make clever 
deductions- from the facts we know. The Minister and his 
Parliamentary Secretaries may have been less acute than they 
should have been. It is simplest to leave Sir Thomas Dugdale 
with the last word: ‘* The accusation has been made publicly that 
officials wilfully misled me. Although there were certain 
‘inaccuracies and deficiencies in the information given me, when 
I took my decision, I had the main facts before me, and my 
advisers were certainly not guilty of wilfully misleading me. I 
underline the word ‘ wilfully ’.’’ »° 
The steps taken by the Government to investigate the com- 
plaints made by Lieut.Commander Marten and others caused 
comment. It was alleged that the public inquiry was an unsatis- 
factory method and that Sir Andrew Clark was an unfortunate 
choice. Mr. George Brown, speaking for the Opposition in the 
debate of July 20, 1954, would, it seems, have preferred the 
investigation to have been conducted under the Tribunals of 
Inquiry (Evidence) Act, 1921, in view of the protection given to 
witnesses under that Act. Sir David Maxwell Fyfe for the 
Government denied that the procedure used prevented a frank and 
free statement of opinion. The inquiry was ordered by the 
Minister and the report was made to him. Another Opposition 
member (Mr. R. T, Paget) criticised the Minister for ordering an 
inquiry to be held by someone outside the Ministry as an abdica- 
tion of responsibility: Most of the criticism from Opposition 
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members was reserved for the appointment of Sir Andrew Clark 
and for his report. Sir Richard Acland drew attention to the 
fact that Sir Andrew had been a Conservative candidate who had 
attacked nationalisation as ‘‘ the slippery slope to slavery,’ and 
also alleged that the report, while being severe on civil servants, 
was much less critical of Lord Carrington as a ‘‘ Tory Minister.” 
Sir Richard stated: “ If Sir Andrew Clark will come into a public 
place where I may ask him questions, and will there answer the 
questions which I will ask him, I will then repeat verbally or in 
writing that I charge him that, in making this report, either he 
was inhibited by his political preconceptions, or he was not com- 
petent.’?** Mr. Clement Davies referred to Sir Andrew Clark as 
“a very respected Member of the Bar, having the confidence of 
his colleagues who have experience of him which [Sir Richard 
Acland] has not.” > Mr. George Brown said: ‘‘I regard this as 
a very partial report, full of partiality from the beginning, very 
prejudiced and very argumentative where it is supposed to be 
factual, and inaccurate.” 1 

The appointment of the Prime Minister’s Committee was also 
criticised by Mr. Paget on the ground that it was the Minister’s 
duty to discipline his civil servants and by Mr. Herbert Morrison 
who questioned whether it was right that two of its three members 
should be former Permanent-Secretaries. 

Constitutionally, one of the most important questions raised 
was that of Ministerial responsibility. The principal contributions 
in the debate were from Sir Thomas Dugdale, Mr. Paget, Mr. 
Herbert Morrison and Sir David Maxwell Fyfe. Sir Thomas 
Dugdale stated the classic doctrine of the full responsibility of 
Ministers for their officials but, he said, “it should not be thought 
that this means that I am bound to endorse the actions of officials, 
whatever they may be, or that I or any other Minister must shield 
those who make errors against proper consequences.” 14 Mr. Paget 
suggested that Ministerial responsibility had two principles. 
First, the civil servant must be able to trust his Minister, that only 
his Minister may punish him. Secondly, the public must know 
that the Minister will be ruthless with his servants if they go 
wrong. Mr. Morrison went a little more deeply into the constitu- 
tional relationship between a Minister and his officials. ‘‘It may 
be right, in exceptional circumstances,” he said, ‘“‘for the 
Minister publicly to criticise his civil servants.” © He continued 
that normally mistakes are best dealt with inside the Department. 
Frank, open and honest reports from civil servants to their 
Ministers about persons outside must not be discouraged. Finally, 
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Sir David Maxwell Fyfe suggested four different sets of circum- 
stances. First, a Minister may explicitly order a civil servant to 
take certain action or, secondly, the civil servant may act properly 
in acgordance with the policy laid down by the Minister. In both 
these cases, the Minister must protect and defend him. Thirdly, 
“ where an official makes a mistake or causes some delay, but not 
on an important issue of policy and not where a claim to individual 
rights is seriously involved, the Minister acknowledges the mistake 
and accepts the responsibility, although he is not personally 
involved.” In this case the “‘ corrective action ” is taken in the 
Department and the official is not exposed to public criticism. 
But fourthly, ‘‘ where action has been taken by a civil servant of 
which the Minister disapproves and has no prior knowledge, and 
the conduct of the official is reprehensible, then there is no obliga- 
tion on the part of the Minister to endorse what he believes to be 
wrong, or to defend what are clearly shown to be errors of his 
officers’? although he remains constitutionally responsible to 
Parliament.** 

A different aspect of Ministerial responsibility to Parliament 
was raised by Opposition members who alleged that there had been 
undue back-bench and political pressure on the Government and 
statutory bodies. Mr. George Brown advanced this contention 
which was denied by Mr. Walter Elliott and Mr. Crouch. Mr. 
Herbert Morrison declared roundly: ‘‘ This is a victory for the 
boys upstairs. This is a victory for the 1922 Committee ’’?" and 
instanced other examples such as commercial television and 
members’ pay. 

There seems to be general agreement that there were defects in 
organisation. The Prime Minister’s Committee recorded their 
“strong impression that some part of the deficiencies disclosed in 
the handling of this case may have been due as much to the 
organisational relationship between the headquarters of the 
Ministry of Agriculture and Fisheries, the Agricultural Land Com- 
mission and the Agricultural Land Service as to the faults of 
individuals.” !* The responsible Minister announced that there 
would be independent investigations ipto the methods of administer- 
ing Crown Lands, and the organisation and methods adopted 
within the Ministry by the Land Commission and the Land Service 
for dealing with transactions in agricultural land. It is also 
generally agreed that there were “‘faults of individuals.” The 
rumours of bribery, corruption and personal dishonesty which 
seem to have persuaded the Minister to hold the inquiry were 
found by Sir Andrew Clark to be without substance. But certain 
incidents showed that the civil service can sometimes fail to main- 
tain its high standards. Thus the Commissioners of Crown Lands 
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were not informed of the promise to invite tenders until, in their 
opinion (which Sir Andrew concluded to be ‘‘ wholly unjustifted ’’), 
they were committed to Mr. Tozer as tenant. When this was 
known, both Mr. Eastwood and Mr. Wilcox thought it might be 
necessary to consider whether something should be done to appear 
to be implementing past promises. Mr. Wilcox’s inquiry iato 
Lieut.Commander Marten’s licences for building cottages is 
described by Sir Andrew Clark as ‘‘a regrettable lapse.” Mr. 
Tramper, Liaison Officer to the Minister at Exeter, wrote a letter 
to the Ministry commencing ‘‘ Herewith a long tale of woe from 
one Commander Marten.” Sir Andrew Clark decided that the 
omission by the Land Commission to supply the Ministry with 
a copy of Mr. Hole’s letter of August 18, 1952, in which he 
expressed doubts of the financial soundness of the scheme, was 
deliberate; that “Mr. -Wilcox was guilty of a grave error of 
judgment in taking upon himself to tell Crown Lands that they 
would not be expected to implement any promises the Lands 
Service had made ’’; and that ** Mr. Tozer should never have been 
allowed to claim dilapidations in the circumstances of this case, 
and I can find no reason why Mr. Thomson should have pressed 
the claim so energetically on his behalf or why it was ultimately 
allowed.’’ : 

Sir Andrew Clark’s interpretation of incidents like these is clear. 
Of the restrictions placed on Mr. Brown’s investigations he said 
that there was no improper motive and they arose “ solely from 
the passionate love of secrecy inherent in so many minor officials.” 
.Of the attitude adopted by Mr. Thomson and Mr.-Kastwood that 
they were early committed to Mr. Tozer, Sir Andrew writes that 
this was ‘‘ dictated solely by a determination not to allow any- 
thing to interfere with the plans they had in mind.” Again Sir 
Andrew found that this was “a most regrettable attitude of 
hostility to Lieut.Commander Marten ”?” who “‘ acted perfectly 
properly throughout. ... This attitude was engendered solely by a 
feeling of irritation that any member of the public should have 
the temerity to oppose or even question the acts or decisions of 
officials of a Government or State Department.” Perhaps Sir 
Andrew over-simplified the motives of some of those concerned. 
He seems fond of the word “‘solely.’”’ No one would seek to 
excuse some of these actions and attitudes but the shortcomings 
of men having authority sometimes have complex origins. 


mim 


What is the moral of this highly moral story} First, perhaps, that 
the introduction of one simple and familiar device would have 
avoided most of the difficulty. Here was a parcel of land in which 
many were interested, concerning which local knowledge was. 
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valuable, and which could be dealt with in different ways. Had 


there been a public local inquiry in the spring of 1950 for the 
better information of the Minister, he would not have had to 
institate a public inquiry four years later. Is it to be too wise 
after the event to say that the officials might have seen that the 
situation in 1950 had its explosive possibilities, especially if they 
acted secretively? I have already quoted Thurber. A drawing 
of his shows a man, crouching on a sofa and saying to a girl who 
is perched on a stool and who has just permitted her soul to touch 
the ground for a moment: ‘‘ What do you want to be inscrutable 
for, Marcia? ? What do officials want to be inscrutable for? 

The essential problem remains. For the fundamental defect 
revealed was not a failure in the constitutional] relations of those 
involved nor the policy decisions nor even the length of the struggle 
which Lieut.-Commander Marten had to wage. It was in the 
method and therefore in the mental processes of the officials. 
Anyone who has had dealings with central or local departments 
knows the great and natural difficulties which can arise when he 
wishes to try to convince the official mind of the unwisdom of 
some action which has been more or less decided upon. Some- 
times the complainant may meet with great courtesy, understand- 
ing and a willingness to receive new points of view. Sometimes 
he feels that his argument is being weighed against other criteria 
and a reasoned decision made which is based on all the relevant 
considerations. In this case the complainant, where he is never- 
theless unsuccessful, may feel that though he believes the decision 
to be wrong, yet it is an understandable decision fairly arrived at. 
But sometimes other impressions are left. Decisions seem to have 
been arrived at which are based on prejudice, on half-truths, on 
personal animosity to him who has ‘‘ made a fuss,’’ ‘been a 
nuisance ’’ or ‘‘ stirred up trouble.” How could the recipient of 
the letter from the Ministry’s Liaison Officer at Exeter beginning 
‘ Herewith a long tale of woe from one Commander Marten ”’ 
fail to be prejudiced against the complaint? Is there not some- 
thing frightening about an official attitude of-mind which seeks to 
cover an administrative blunder by, contemplating action which 
will be a sham but which will ‘‘ appear to implement ” forgotten 
promises? The Crichel Down affair was exceptional. But the 
attitude of mind is not uncommonly encountered. It is an 
attitude which is shaped by the consciousness of power. The 
geography of the State is on a large scale and small men can move 
mountains. 

So seen, the problem of Crichel Down is neither new nor simple. 
Nothing can be gained by inveighing against administrative powers 
as such or against tle regulatory State. Judicial and political 
control only scratches the surface. The defect derives from the 
fact that though a machine can be made to perform perfectly a 
gifficult, if limited, function, a human being, if less limited, is 


570 THE MODERN LAW REVIEW VoL 18 


more fallible. ‘There was a lack of a sense of public responsibility 
shown on occasions in this story. In the end we must rely on that 
personal integrity which is so much more than an absence of 
corruption. ° 

All of this may seem somewhat vague and high-sounding. But 
the peculiar virtue of the civil service has been its objectivity and 
the feeling it has created that its decisions are based on accurate 
information, intelligent interpretation and a responsible attitude of 
mind. The criticism has hitherto been that administration has 
been too formalised and that the careful exclusion of personal 
considerations in the making of decisions has resulted in over- 
caution, *‘ red tape ’’ and a certain inhumanity. In Crichel Down, 
it was the presumed virtue that was found to be lacking. What 
was needed was more “‘red tape” not less. The civil service 
must find its own solution. Whether some new institution, 
perhaps an internal tribunal, would help is doubtful. For some 
reason, the standards established by the great majority of those 
in high official authority do not, it seems, permeate the whole of 
the service. It is for those responsible to find out why this is so 
and to ensure that objectivity and intellectual integrity become 
not only common but, so far as is humanly possible, universal 
habits of mind. 


: J. A. G. GRIFFITH.* 
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° JUDICIAL REVIEW 
. OF LEGISLATIVE POLICY 


A NUMBER of lawyers are at present pressing for a considerable 
extension of judicial review of the decisions of tribunals and of 
_Ministers. In order to show the need for this extension certain 
instances have been taken which are supposed to show that if there 
had been machinery for judicial review an injustice would have 
been prevented. The three instances with which this note is con- 
cerned have been taken by the Rt. Hon. Lord Justice Denning ' 
and by a group of conservative lawyers in a booklet Rule of Law 
published in March, 1955. 

The first instance is Woollett’s case.” In that case the decision 
of an Agricultural Land Tribunal upholding a proposal of the 
Minister to acquire some requisitioned land had been attacked on 
the ground that the tribunal had not been properly constituted. 
The Court of Appeal found that the defect, if there had been one, 
had been cured and that the tribunal was properly constituted. 
There were, however, two features about the proceedings before 
the tribunal that were mentioned in the law courts and that have 
been brought into prominence again. The first is the statement 
that “‘ the appeals—all twenty-four of them—were heard in a single 
day.” > That statement is presumably intended to suggest that 
the cases were taken so quickly that they could not have been 
investigated adequately. All the twenty-four cases arose from 
similar circumstances, being the splitting up of what had been 
- one agricultural unit into a number of plots with different owner- 
ships. The cases were heard together because that was the wish 
of the professional representatives who appeared on bchalf of the 
various owners. These representatives included counsel and 
solicitors. The case lasted for one dgy for the simple reason that 
the evidence produced and the addresses to the tribunal did not 
take any longer. The tribunal sits to hear whatever evidence and 
and representations may be put before it, and it is not responsible, 
any more than a common law judge is responsible, for deciding 
how the parties shall present their case. No lawyer engaged in 
these cases has suggested that they were dealt with in a hurried 
way or that there was any unusual feature in the hearing. The 


1 A lecture delivered in December, 1054, printed in 83 Public Administration 
(1955), p. 1. 
2 [1054] 1 W.L.R. 1149; [1955] 1 Q.B. 108. I commented on this case in 
18 Modern Law Remew, p. 165. 
o? Rule of Law, p. 18. 
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tribunal also inspected the land, that taking place on a subsequent 
day. Attacks upon the merits of the decision have no foundation.‘ 

The other point upon which the matter has been criticised is 
that the tribunal gave no reasons for its decision. It would 
probably have been very much better if reasons had been given,’ 
but that is not to say that a decision is necessarily to stand cén- 
demned because reasons were not given. It is becoming fashion- 
able to speak as if the giving of reasons is essential to the proper 
conduct ‘of judicial proceedings. For centuries English courts 
conducted a high proportion of their trials with juries and juries 
do not give reasons. Every year several thousand persons are 
tried in magistrates’ courts and more often than not a magistrates’ 
court when convicting says no more than ‘‘ We find the case 
proved ” or ** There must be a conviction in this case.” A 
student’s book can even say that *‘ English judges invariably give 
reasons for any legal rules which they apply.” * The cure for 
statements of that kind is to sit in courts and to notice what 
actually does happen. If we were to accept the proposition that 
a decision of an inferior court or of a tribunal would necessarily be 
quashed if reasons had not been given, then we should have to 
say that a vast deal of injustice has been going on for centuries. 
Perhaps it has, but it is a little odd that it has escaped the notice 
of generations of lawyers until quite recently. 

Woollett’s case arose because the policy envisaged by the 
Agriculture Act, 1947, of compelling the most efficient use of land 
could only be carried through by over-riding the property rights 
of a number of people. Personally I have never thought that it 
was worth it: it has mostly been little people with bits of poor 
land, and I doubt whether the gain in agricultural production is 
enough to balance the up-ets that it caused. However, Mrs. 


t Rule of Law, p. 18 says: ‘‘ Opinion was so outraged that the Minister decided 

to look into the case again. On reconsideration he could find no sufficient 

reason for retgining the land and he released 16 to Mra. Woollett.’’ The 

Minister merely said (Hansard, November 24, 1952, ool. 156) that ‘ın all 

the circumstances ’’ he would mot proceed with the @oquisition, which does 

not carry the imploetion that the eee bia umpute to his reply. 

Lord Justice Denning’s statement, op. Pe ‘The real merits could 

only be considered, and were conmdered, is o Minister after the court pro- 

ings’ does not rest on any basis of fact. The conduct of the 

in deciding whether to move for acquisition under s. 85 of the Act ma 

be criticised, for the officials dithered and took too long to make up eer 

minds, but the attack that has been made is upon the decision of the Tribunal. 

Rule of Law, p. 18, states that: ' The Agriculture (Miscellaneous Provisions) 

Act, 1954, has now provided that these tribunals shall give reasons.’’ That 

18 not so. The Act provides for stating a case on a point of law to the High 

Court, when of course reasons would be required, but these decisions ere 

usually on fact and not law- 

* Kiralfy, The Enghsh Legal System, (1954), p. 88. In an Tra case 
the Judicial Committee of the Privy Counoil rejected a contention that a 
decision of a court below should be set aside because reasons had not been 
given: London Times, Nov. 19, 1958. . 
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Woollett’s complaint was against the carrying out of a policy 
laid down in a statute. 

The next instance is Crichel Down. The affair of Crichel Down 
is qugte obviously going to pass into the folklore of this country. 
The story is apparently going to be that Lieut.-Comdr. Marten 
owned some land and that only. by great perseverance did he 
succeed in protecting his property against the executive.’ Crichel 
Down had of course been acquired before the war. When the 
officials discussed among themselves the future of Criche] Down, 
they assumed that as it was Crown property it could be dealt with 
in whatever way appeared most suitable, and they were quite right 
so to do. They were not ‘‘ honest public servants sincerely con- 
vinced that their policy must over-ride a citizen’s mghts,’’* for 
the very good reason that no citizen’s rights were involved. The 
standard of ability shown in managing that land was bad, and 
the way in which potential tenants of the land were treated was 
also bad, but that has nothing to do with the private rights of 
the subject, any more than it would be if the Forestry Commis- 
sion were to mismanage one of their forests or if a Royal Ordnance 
Factory were to mismanage its production of munitions. 

It -would be intelligible to put forward two propositions: 
(i) That where land has been acquired for a particular purpose | 
and is no longer required for that purpose, the law should give a 
right to the previous owner or his successor to buy the land back; 
and (ii) that there should be a judicial process to enable such a 
_person to enforce that right. The first proposition would be a 
perfectly reasonable rule, for a:man may take no steps to oppose 
the acquisition of his land for purpose A, when he would have 
opposed it, perhaps successfully, if a move had been made to take 
it for purpose B. A local authority which has acquired land for 
one purpose has to go through a prescribed procedure before it 
may be allocated to another purpose. The Government has now 
made administrative provision for sale of unneeded land back to 
previous owners, and that might well be made a rule of law, 
though there would probably have to be a time limit. If the law 
were altered in this way it is doubtful if the second proposition 
would be needed, because, if there were a legal right to rebuy, it 
would follow that it could be enforced within our present legal 
system. But this is not what has been put forward by these 
authors. Lord Justice Denning and the conservative lawyers are 
emphatic that judicial review would have given relief, which’ can 
only mean that Lieut.-Comdr. Marten would have recovered ‘‘ his ” 
land: they put forward proposition (ii) without proposition (i). 
The idea is apparently that a citizen should have a right to bring 
officials before a courf and force them to justify their actions. 


~ 


Among ee of vest circulation one may cite The Listener, May 19, 
1955, p. and Picture Post, May 28, 1955, p. H 
@ Rule of Law, p 15. 
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That may be reasonable if official action has affected a citizen’s 
rights, but the claim now made is that such judicial review should 
be available when no rights of the complainant are affected. It 
has even been said that the provision for it ““is the peremptory 
demand of our times.” ° It comes to this, that any citizen is to 
have a right to arraign officials before a court on a charge of mot 
doing their job properly, quite irrespective of whether that citizen 
has any locus standt.’° 

The third instance that has been taken ™ is that of poor Mr. 
Pilgrim who committed suicide: he had bought land at its full value, 
including development value, and then found that when it was 
acquired compulsorily from him he was only to be paid existing 
use value. There has been no serious suggestion that the land 
ought not to have been acquired compulsorily. The fact that Mr. 
Pilgrim would have got a great deal less for the land than he had 
paid for it was due to the operation of the provisions about com- 
pensation contained in the Town and Country Planning Act, 1947. 
This kind of case must inevitably occur if the basis of compensation 
on compulsory acquisition is different from the market value. It 
will happen again, for there will be purchasers of land who do not 
make full inquiry and do not get professional advice, and they 
will get caught out. I would gladly see the law altered in such a 
way that they would not get penalised, but we are here concerned 
with judicial review. How can it be said that if there had been 
proper provision for judicial review the tragedy of Mr. Pilgrim 
would not have occurred? I cannot see how any responsible 
court could have intervened in that case unless the court were 
to disregard the provisions of the relevant Acts of Parliament. 

We therefore have three cases in which it has been suggested 
that if there had been judicial review a supposed injustice would 
not have taken place. In each case we come up against provisions. 
of statutes; substantive law enabled a bit of land to be acquired; 
it enabled the Crown to deal with land that after all was Crown 
property; it required a local authority to pay compensation on a 
basis required by statute. What kind of judicial review is it that 
is to correct these things? Can we really let a judicial reviewing 
body alter our statutes? Of course we cannot, and it is demagogy 
to suggest that an extension of judicial review would have pre- 
vented the personal suffering that arose in these cases. 

By all means let us examine the case for an extension of 
judicial review, but need its advocates open by trying to bamboozle 


the jury? R. M. Jacxson.* 


* Bee 82 Publio Admintutratson C eae 

10 But is the judimary trustworthy? ese authorg in their modesty are clea 
that in Inverstdgs V. Anderson everyone except Lord Atkin let the mde down 
badly. And look what happened about Stevenage. 

11 Tord Justice Denning, op. ot., p. 9. 

* M.A., LL.D., Fellow of 8t. John’s College, Cambridge; Reader in Public Law 
and Administration in the University of Cambridge. e ` 


° STATUTORY RESTRICTION 
: OF JUDICIAL REVIEW 


ALTHOUGH writers on administrative law have given a good deal 
of attention to the implications of statutory provisions which pur- 
port to exclude or limit the powers of review exercisable by the 
ordinary courts over the acts and decisions of Ministers and special 
tribunals, no fully comprehensive study of judicial interpretation 
of these provisions has been published. It may therefore be help- 
ful to present a concise survey of the whole field, bringing together 
most of the decisions of the courts and indicating the main lines 
of interpretation. 


I. THe PRESUMPTION AGAST TAKING Away JURISDICTION 


The courts have long been zealous to resist encroachments upon 
their jurisdiction. An attitude which may have originally been 
conditioned by the solicitude of the judges for their emoluments 
(which were dependent largely on fees paid by suitors) has been 
reinforced by traditions stemming from the battles successfully 
waged against the prerogative courts in the seventeenth century 
and by the unique prestige that the superior judges have since 
earned. The view is widely held that, in the words of Romer 
L.J., ‘‘ the proper tribunals for the determination of legal disputes 
in this country are the courts, and they are the only tribunals 
which, by training and experience, and assisted by properly 
qualified advocates, are fitted for the task.” * It is a common law 
presumption of legislative intent* that access to the Queen’s 
courts is not to be denied save by clear words in a statute.’ 
Subordinate legislution purporting to restrict or exclude access to 
the courts has been held to be ultra vires in the absence of express 
authorisation of such provisions in the parent Act.‘ At common 
law, moreover, a contract will be held to be illegal on grounds of 


1 Lee ¥. Showmen’s Guild of Great Britain [1952] 2 Q.B. 829 at p. 354. 

2 Recently reaffirmed ın Goldsack v. Shore [1950] 1 K.B. 708 at p. 712 and 
Bennett 4 White (Calgary), Lid. v. Muntapal District of Sugar bity, No. 5 
[1951] A.C. 786 at p. BIA. See also Re Boaler [1915] 1 K.B. 21 at p. 88. 

3 Ses Maxwell on the Interpretation of Statutes, 10th ed. pp. 128-84, for the 
scope of the presumption, which 1s sometimes limited to issues involving 
common Jaw rights 

4 Chester V. Bateson [1980] 1 K.B. 829; Newoastle Breweries, Lid. v. R., 
ibid., 854, R. d W. Paul, Lid v. Wheat Commission [1987] A.C 189. Bee 
also Re Bachand V. Dupuis [1946] 2 D.L.R. 641 (B.C.) (orders purporting 
to make execution of court judgments conditional on edministratrve approval, 
held invalid); and Re Kellner's Wil Trusts [1949] 2 All E.B. 43. 
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public policy in so far as its terms forbid the parties to proceed in 
the ordinary courts.’ Agreements to submit disputes to arbitra- 
tion constitute a limited exception to this rule‘; but a court has 
recently declined to give effect to an agreement by members ‘of a 
voluntary association that its central council shall have the last 
word in the legal construction of rules of the association.’ Also, 
it would seem that a testator cannot wholly deprive the courts 
of their power to construe the terms of his will.‘ 

In matters of public law the role of the ordinary courts is of 
high constitutional importance. It is the function of the judiciary 
to pass upon the validity of acts and decisions of the executive 
and to afford protection to the rights of the citizen. Legislation 
which deprives them of this power to perform this function is often 
claimed to be inimical to the principle of the rule or supremacy of 
law. The executive, however, has shown an understandable 
reluctance to offer the citizen a sporting chance to disturb the 
course of administration, and has secured the passage of legislation 
designed to protect the exercise of its administrative and sub- 
- ordinate legislative powers against effective challenge in the courts. 
In addition, attempts have been made to limit or take away the 
inherent supervisory jurisdiction of the High Court over the 
determination of some classes of claims and controversies by 
Ministers and special tribunals. 

Cases in which the courts have construed the legislative ° 
formulae commonly employed for these purposes will be considered 
in this article. The decisions are diffuse, and it may seem 
futile to attempt to relate them to one another; “‘ the process of 
redsoning that because one set of words means one thing in one 
context ... the same words in a different context must necessarily 
mean the same thing is often vexatious and fruitless.’’* But even 
an analysis which does no more than throw into relief the main 
trends of judicial interpretation may have its value; and it may 
emerge that problems which the courts are thought to be obliged 
to answer in only one way admit of alternative solutions. 


5 Benneli v Bennett [1962] 1 K.B. 249; of. Addison v Brown [1954] 1 
W.L.R. 779; Goodinson Y. Goodinson [1954] 2 Q.B. 118. 

* The parties cannot wholly exclude scoess to the courts by making the decision 
of the arbitrator final: Csarmkow v Roth, Schmidt d Co [1923] 2 K.B. 
478; Compagnie des Messageries Manismes v Wilson (1055) 28 A L.J. 468. 
Different considerations apply where erbitration ıs provided for by statute, 
see pp. 5680-2, post. 

™ Baker v. Jones [1054] 1 W.L.R. 1005, applying Las v Showmen’s Guld of 

Great Britain [19521 2 Q.B. at p. 342. 

Re Raven [1915] 1 Ch. 678; Re Wynn's Will Tic&ts [1952] Ch 271; though 

of. Dundes General Hospitals Board of Management v Walker [1952] 1 All! 

E.E. 896 (8 .L.); and see Mitchell, Note, 15 M.L R. 497 

Kydd v. Liverpool Watch Committees [1008] A.C. 327 at p. 381, per Lord 

Loreburn, LC e 
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O. Sratutory Provisions TAKING Away 
THE Macuinery oF REVIEW 

Certioran 
Statutory exclusion of the right to apply for certiorari is no longer 
the usual device adopted in this country for depriving the superior 
courts of powers of review. But it is still regularly used in many 
other Commonwealth countries, and the rules evolved in the 
earlier English cases where its effect was considered are important 
in those jurisdictions, as well as in England under some of the older 
statutes. They are of general interest, moreover, as the best 
illustrations of restrictive interpretation of privative enactments. 

By the end of the seventeenth century it had been settled that 
a conviction or order made by any inferior statutory tribunal 
could be removed by certiorari into the Court of King’s Bench to 
be quashed for excess or want of jurisdiction or error on the face 
of the record.?* The court, viewing with disfavour the process 
of conviction without indictment,’* and applying the principle that 
statutes creating new jurisdictions ought to be strictly construed,** 
laid it down that each summary conviction had to set out 
the evidence, and the conclusions of fact drawn from the 
evidence, and had to embody a proper judgment; and on applica- 
tions for certiorari convictions were often quashed for trivial 
formal defects.’? Parliament retaliated by purporting to take 
away the right to a certiorari under various statutes, either in 
express terms ‘* or by providing that the matter was to be finally 
determined by the justices. The- King’s Bench, however, held 
that a general finality clause was insufficient to deprive the courts 
of their power to award the beneficial remedy of certiorari for 
patent errors of law ** and jurisdictional defects,’* unless the right 
to a certiorari had itself been conferred by statute.’’ It is arguable 
that Parliament, by continuing to use the same language in later 
Acts, has by implication accepted this interpretation **; so that 
the written decisions of tribunals established under the National 


10 Bee especially Groenvelt v Burwell 1 Ld. Raym. 454 at p 459; Cardiff Bridge 
Case, tbid , 580 

11 R v. Corden (1769) 4 Burr. 2279. 

12 Warwick v. White (1722) Bunb. 106. 

13 For the procedure for reviewing justices’ ordes, ses Note, 14 M.L.R. 200; 
Paley on Summary Convictions, Sth ed., pp. 722 et seq.; R. v. Chantrell 
(1818) man 10 Q'S. 587 ; Walsall Overseers v. L. d N. W. Ry. (1878) 


iar ia to ere a right of sppeal from justices sı out of 
Sapa to ons: Paley, op. ot., p. 800. Bee gen y R. v. 
Mahony [191 7 OTR. as at pp. Dee Bee ates 
15 As distinct from findings of fact- R. v. Plowright (1688) 8 Mod. 95. 
16 Bee, 6.g:, R. v. Plowright eet R. v. Moreley (1760) 2 Burr. 1041; R. v. 
Jukes (1800) 8 ao 549. And see R. v. Mintster of Health [1989] 1 K.B. 


ae at 
17 ap a ao 8 E. & B. 408. 
18 Aa R. y. Nat Bell pas Ltd. [1922] 2 A.C. 128 at p. 160. 
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Insurance and National Insurance (Industrial Injuries) Acts, 
although expressed in certain situatioris to be final, may be 
quashed by certiorari if errors of law appear on the face of them.?* 

Even where the right to certiorari has been expressly saken 
away by statute, the courts, relying on one or other of the restric- 


tive rules of interpretation already mentioned, or upon the cen- - 


tention that Parhament could not have intended a tribunal of 
limited Jurisdiction to exceed its authority without the possibility 
of correction by a superior court, have persistently declined to 
construe the words of the statute literally. It has been held that 
certiorari will issue, notwithstanding the presence of words taking 
away the right to apply for it, if the inferior tribunal is improperly 
constituted (as where some of its members have a disqualifying 
interest),?* or if it lacks or exceeds jurisdiction because of the nature 
of the subject-matter or failure to observe essential preliminaries,™ 
or if a conviction or order has been procured by fraud or colu- 
sion.™ ‘There seems to be no English authority on the question 
whether such language prevents certiorari from issuing for patent 
ertor of law not going to jurisdiction or for breach of the audt 
alteram partem rule of natural justice.* 

It has been suggested that the effect of express privative words 
is to take away certiorari in cases where the jurisdictional defect 
or fraud is not manifest,** or where the application is founded on 
mere irregularities of form or procedure.7* But in any event the 
burden of establishing want or excess of jurisdiction or fraud lies 
on the applicant, and is not lightly discharged (especially if a 
jurisdictional defect is alleged to result from an erroneous finding 
of fact) *’; and the courts exercise a wide discretion in deciding 


19 National Insurance Act, 1946, s. 48 (1); National Insurance (Industz1al 
Injuries) Act, 1046, s. 86 (8). 

2% In R. v. Nattonal Insurance Commr. [1955] 1 Q.B. 189 the effect of the 
finality clause was left open. Of. Griffith, Note, 18 M.L.R. 59. 

41 R. v. OheHenham Commrs. (1841) 1 Q.B. 467; R. v. L. & N. W. Ry. 
(1868) 9 L.T. (x.8 ) 428. 

2323 R. v. Somersetshire JJ. ) 5 B. & C. 816; R. v. St. Albans JJ. (1858) 
DT 142; R. v. (1855) 3 E. & B. 49; Ke p. Bradlaugh (1878) 
8 Q.B.D. 509. 

233 R. v. Gillyard (1848) 12 Q.B. %27; Colonial Bank of Australana, Ltd. v. 
Willan (1874) L.R. 5 P.O. 417. Nor does a privative enactment affect the 
right of the Crown or a private prosecutor to apply for the order. 

m In R. v. Mahony [1010] 2 LR. 695 at pp. 741-8 Gibson J. was of the opinion 
that ıt would issue on these unds apne a noceriiorari clause. Bee also 
Re Toronto Newspaper Guild [1051] O.B. 485 at pp. 462 et seqg.; but of. 
New Zealand Waterside Workers’ Federation v. Fraser [1929] NE DR. 
at p. 702, per Salmond J.; R. v. Foster, ew p. Isaacs [1041] V.L.B. TT; and 
Re Industrial Appeals Court [1985] Argus L.R. 675 at p. 679. 

35 Colonial Bank of Australana, Lid. v. Wallan ( a) at p. 442. The rule 
there laid down has been applied ın many ae E ustralian 
Zealand casas.. Bee also the South African case of Union Government v. 
Fakir [1928] A.D. 466, where the rule was apfroved in its application to 
judicial ramedies in the Union. 

2¢ Paley, op. oit., at pp. 807-8; R. v. Mahony (supra) at p 742. 

a7 Bee R. v. Fulham, sto., Rent Tribunal, ox p. Zerek [1051] 2 K B. 1 at pp. 


11-14; Segal v Montreal [1981] 8.C.R. 460. = 


and New- 
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whether irregularities of form or procedure go to jurisdiction. The 
extent to Which a privative clause is deemed to narrow the scope 
of review is therefore obscure. 

The attitude of the courts in other Commonwealth countries 
towards no-certiorari clauses is not uniform. In New Zealand, as 
in England, the courts have conceded them a limited if nebulous 
effcacy.** In Canada, where apparently unambiguous privative 
clauses are often embodied in legislation setting up administrative 
boards, restrictive interpretation has been carried so far that they 
have been rendered almost meaningless.?* Critics have observed 
that ‘f a court may always say that the ‘ decision’ of the ‘ board ’ 
ia not a ‘decision’ since it was made without jurisdiction—and 
that the ‘ board’ is not a ‘ board’ because it acted without juris- 
diction ” *; and that “‘ no form of words designed to oust judicial 
review will succeed in doing so against the contrary opinion of a 
superior court judge,’’*? except possibly a provision expressly 
prohibiting review for jurisdictional defects. In Australia, on the 
other hand, the High Court has given an effective field of operation - 
to strong privative clauses, even though under the Constitution 
certain aspects of its powers of review cannot be wholly excluded 
by legislation.*? A provision that the decision of a board “ shall 
not be challenged, appealed against, quashed or called into 
question, or be subject to prohibition, mandamus or injunction, 
in any court on any ground whatsoever,” has been interpreted as 
making jurisdictional defects invulnerable provided that the board’s 
decision was a bona fide attempt to exercise its power, that it 
related to the subject-matter of the legislation and that it was 
reasonably capable of reference to the power given to it.” It 
would be open to English courts to adopt this Australian concep- 
tion of a “ manifest ” defect of jurisdiction in like cases.» 


28 New Zealand Waterside Workers’ Federation v. Fraser (supra); But v. 
Fraser [1929] N.Z.L.R. 686; Re Otago Clerical Workers’ Atoard [1987] 
N.Z L.R. 578; Ham Pathana v. Tokerau District Maori Land Board [1955] 
N.Z.L.R. 814. 

m Hee H. Graham Batt, Judioal Control of Admimustrative Acts and Decistons 
tn Canada (unpublished dissertation, Univermty of London); H. Sutherland, 
Comment, (1 80 Can.Bar Rev. 69, Bors in, ‘‘ Certiorari to Labour 
Boards: the Apparent Futility of Privative Clauses,’’ sbid., 086. 

30 Sutherland, loc. ort., at pp. 75-76. 

31 Taskm, loo. ott., at p. 900. 

33 Sec. 75 (v) of the Constitution gives the High Court original jurisdiction in all 
matters ın which mandamus, prohibition or an injunction 1s sought against 
an ‘‘ officer of the Connon 

33 R. v. Hickman, ow p. Fos and Clinton (1945) 70 O.L.B. 596 at pp. BIB et seg.; 
R. v. Murray, ez p. Proctor (1%8) 77 O.L.R. 887 at pp. ; R. v. Metal 
Trades’ Employers’ Association (1951) 82 C.L.R. 208 at p. 249. These are all 
decisions on prohibition, but the same principle appears to apply to certiorari. 
See generally, Ross Anderson, ‘‘ Parliament & Court,” HE50) 1 U. of 

eensld.L.J. (No. 2) 69, and Comment, (1952) 30 Can.Bar Rev. 088; and 
firey Bawer ın Essays on the Australian Oonstelution (ed. Else 
Mitchell), pp. 82-6. 
44 One of the few survi instances of such a clause ıs s. 81 (8) of the 
Transport Act. 1958, applying s. 17 (6) of the Railway and Canal Traffic 
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Prohibition and Injunction 


The decisions which show the difficulty of excluding review by 
certiorari ought not to be assigned to a unique category. In the 
eighteenth and nineteenth centuries the overwhelming majorfty of 
applications to set aside decisions of inferior courts and other 
statutory tribunals otherwise than by way of appeal were applica- 
tions for certiorari to quash. What the courts sought to defend, 
in construing privative clauses restrictively, was not so much a 
peculiar sacrosanctity of the writ of certiorari as their own 
identification of the public interest with their retention of inherent 
powers of review. It is probable that the decisions on certiorari 
apply equally to prohibition.* A decision of the House of Lords 
on the availability of injunctions is also significant. A member 
of a friendly society. who had been expelled by a procedure so 
irregular as to go to the jurisdiction of its committee was awarded 
an injunction despite a statutory provision that made its decisions 
‘“ binding and conclusive ’’ and “‘ not removable into any court of 
law or restrainable by injunction.’’** This points to the conclu- 
sion that only by an exceptionally strongly worded formula can 
Parliament effectively deprive the superior courts of power to 
award any of the common law or equitable remedies which they 
dispense to keep inferior tribunals within their jurisdiction. On 
the other hand, a right of appeal to the courts, which is e creature 
of statute, may be taken away by much weaker formulae. And 
where no appeal is provided for from the decisions of a tribunal, 
the courts are chary of seeming to assume an appellate jurisdiction 
under the guise of exercising a supervisory jurisdiction. 


OI. Dieect EXCLUSION on Liwration or Jupicia, Review 
BY MODERN LEGISLATION 


The distinction between the retention of supervisory powers and 
the assumption of appellate powers—a distinction easy to define 
but apt to become blurred in practice—may best be illustrated by 
cases in which the courts hfve construed statutes providing for 
the determination of specified questions by arbitration or by a 
Minister. The courts have recently been asked to review findings 
made upon claims by public employees for superannuation 


Act. 1888. It provides that an order of the Transport Tribunal ‘‘ shell not be 
question or reviewed, and shall not be restrained or removed by prohibition, 
injunction, certiorari, or otherwise .. '' However, there 1s a right of appeal 
from the Transport Tribunal to the Court of Appeal. 

35 See the Australian decisions, cited at note 88, supra; and Jacobs v. Brett 
(1875) L.E. 20 Eq. 1. 

36 Andrews v. Mttshell [1905] A.C. 78, contrast Catt v. Wood [1910] AC. 
404, where the error of law did not go to jurisdiction See also Wayman v. 
Perseverance Lodga [1917] 1 K.B. 677 Š 


Nov. 1955 STATUTORY RESTRICTION OF JUDICIAL REVIEW 581 


benefits ° and compensation for loss of office,** upon the redistribu- 
tion of assets between public authorities** and upon disputes 
arising under the Agricultural Holdings Acts.‘*° A coherent body 
of puinciples has emerged from these and other similar cases. 

(1) The first question to answer, when Parliament has pro- 
vided an extra-judicial method of determining a justiciable con- 
troversy, is whether the Act makes recourse to the new 
machinery optional or obligatory. If the subject-matter is one 
that normally falls within the jurisdiction of a superior court and 
the language of the Act is open to a construction that leaves open 
the right of access to the courts as an alternative method of pro- 
ceeding, the Act may be so construed as to entitle the parties 
concerned to institute independent proceedings in a superior court 
at any stage, even after determination by the extra-judicial 
tribunal.*? 

(2) (a) If the words establishing the new machinery are clearly 
mandatory (¢.g., the matter ‘‘ shall be determined by . . .’’) the 
jurisdiction of the courts over the subject-matter is ousted until 
the statutory process has been completed. They cannot assume 
jurisdiction before that time even with the consent of all parties.“ 

(b) After the statutory process has been completed, the deter- 
mination may be challenged in the courts on restricted grounds by 
means of certiorari, an action for a declaration or any other 
appropriate procedure. 

(c) The courts have jurisdiction to decide whether the 
authority which determined the matter was the authority desig- 
nated by the Act,“ whether an issue was one with which it was 
empowered to determine,‘‘ whether it did in fact address itself to 
the matters committed to it,“* and whether it complied with the 
rules of natural justice in so far as it was under a duty to observe 
them. These are all questions going to jurisdiction. 

(d) The determination of the competent authority cannot be 


37 R. v. Mimster of Health [1080] 1 K.B. 282; tbıd. [1042] 1 All E.R. 81, 551: 


Wilkinwon v. Barki ation [1048] 1 K.B. 791; Walters v Eton R. 
D. C. [1980] 2 All E.R. ; Healey V. Minister of Health [1055] 1 Q.B. 221. 

38 R. v. Northumberland Compensation Appeal Tribunal, ez p. Shaw [1952] 
1 K.B. 388. 


39 Gillingham Corporation v. Kent C. O. [1068] Ch. 87; Bast Midlands Gas 
Board v. Doncaster Corporation [1958] 1 W L.R. 54. 

40 Goldsack v. Shore 1980) 1 K.B. 708; Brodie v. Ker, 1952 S.C. 216. - 

41 Bennett 4 White (Calgary), Ltd. v. Muntetpal District of Sugar Otty, No 8 
[1951] A.C. 786 (determination of lability to tax assessment; held, decision 
by the alternative trmbunal was not res judicata). See also Eccles v. Wirral 
Rural ney Authority (1886) 17 Q.B.D. 107 at p. 112; Shoeburyness 
U. D. C. v. Burges (1924) 92 L.G.R. 664; and contrast Dante v. Assessor 
or Ayr, 1922 8.0. 109. And cf. Re Birkenhead Corporation [1952] Ch. 859. 

42 Wilkinson v. Barking Corporation (supra); Healey v. Minister of Health 
(supra) at pp. 281-2. Contrast the powers of the court ın relation to arbitra- 
tion clauses in contracts. 

13 Waltera v. Bion R. D. C. (supra). 

44 Goldsack V Shove (supra). 

é% Board of Education v. Rice [1011] A.Q. 179. 
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impugned on the ground that it is erroneous in law or fact ** unless 
the error goes to its jurisdiction, or unless an error of law is 
apparent on the face of a written decision issued by it (in which 
case the decision may be quashed by certiorari *’), or (possibly) 
unless the error, although not strictly falling within thes& two 
“categories, is so flagrant as to justify a finding that the authority 
must have misconceived or misused its powers.‘® 

In most of the enactments considered in this group of cases 
the decision of the Minister or statutory arbitrator was not 
expressed to be final; yet the courts, while continuing to assert 
their supervisory jurisdiction, repeatedly affirmed that they could 
not invent a right of appeal where none existed, and conceded to 
the competent authority @ power to err within the limits of its 
jurisdiction.‘® It may be noted, however, that a court which is 
_ satisfied that a determination of such a tribunal is wrong and which 
wishes to set it aside will rarely be at a loss to support its decision 
by reference to one or other head of its supervisory jurisdiction. 


Finality Provisions 

The effect of a provision that the decision of a tribunal shall 
be ‘* final ” is to take away a right of appeal to the superior courts 
where one already exists—e.g., the appeal by way of case stated 
from courts of summary jurisdiction *® and Quarter Sessions." 
But the superior courts are tenacious of their supervisory juris- 
diction, and there is ample authority for the proposition that even 
such words as “‘ final and conclusive ’’ do not protect the findings 
of subordinate bodies from review in any appropriate form of 
action, in so far as those findings are held to be preliminary or 
collateral to the central issue that was to be determined."* A 


46 v. wruh (1832) 8 Bing. 804; R. v. St Olave's Board of Works 
ci 8 E. & B. 588; Joseph Crosfisld £ Sons, Lid. v. Manchester Ship Canal 
o. [1004] 2 Ch. 138 (affd. on this point [1905] A.O. 421); Tithe Redemption 
Commession v. Wynne [1948] K.B. 756; Brodie v. Ker (supra); and cases 
cited at notes 87 and 89, supra 
R. v. Northumberland Compensation Appedl Tribunal, ex p. Shaw (supra). 
Semble, an action for a declaration may also be a ropriate for this purpose: 
H v. Minister of Health ai at pp. 998-9; of . Barnard v. National 
Dock Labour Board [1958] 2 Q.B. 
48 Healey v. Minister of Health fen at pp. 227-8, per Denning L.J. Such 
an error could be characterised as an oxooss of jurisdiction; seo Note, 


4 


-A 


18 M.L.R. 168. 

4® Contrast the wider powers of review exercised over domestio tribunals: Les 
v, Showmsn's of Great Britatn [1952] 2 QB 820; Baker v. Jones 
[1054] 1 W.L.R. 1006. For the requirement that damestic ‘remedies must be 


exhausted before recourse may be to ad tha courts, see White v. Kusych 

[1951] A.O. 585. 

Westminster Corporation v. Gordon Hotels, Lid. [1907] 1 K.B. 910; [1908] 

A.O. 142: Hall v. Arnold [1950] 2 K.B. 548. 

51 Kydd v. [averpool W atoh Committees [1909] A.C. 827; Piper v. St. Marylebone 
Liconsng JJ. [1928] 2 K.B. 221. 

353 Bunbury v. Fuller mna Ù 9 Ex. 111 at p. 140 (distd. in Tithe Redem 
Commission v. W supra)); Murphy v. R. [1911] A.O. 401. A 
Fenurck v. Rural Sanstary Authority oF Oraydon Umon [1891] 2 Q.B. 216 ang 
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provision that an order made by the Minister of Transport, acting 
as an appellate authority, was to be “final and not subject to 
appeal to any court ” did not preclude the courts from investigating 
whetiter he had acted within his jurisdiction." 

An alternative method by which the courts may nullify the 
effett of a finality clause is to limit its operation to subject-matters 
other than those in issue before them.** 


Conclusive Evidence Clauses 


It has not proved beyond the resources of the parliamentary 
draftsman to devise a formula adequate to bar all proceedings in 
the courts. A clause making the confirmation of a compulsory 
purchase order final and of effect as if enacted in the Act and 
“ conclusive evidence that the requirements of this Act have been 
complied with, and that the order is duly made and is within the 
powers of this Act,” has been held to exclude any inquiry into the 
vires of the order on an application for certiorari,*® despite the 
absence of any words expressly taking away the right to a 
certiorari. The Committee on Ministers’ Powers doubted 
whether even this type of clause (which appeared in a number of 
statutes passed before 1982 °*) would protect an order that was 
manifestly unrelated to the scheme of the Act.°’ A conclusive 
evidence clause that includes a small element of ambiguity may 
indeed be circumvented. Where an Irish Act empowering a local 
authority to make by-laws for certain purposes provided that a 
printed copy of such by-laws should be conclusive evidence of their 
validity, a court held that the effect of the word “‘ such ” was to 
confer finality only on by-laws which came within the purposes 
prescribed.** There are other cases, however, in which the courts 
have given full effect to provisions plainly designed to cure defects 


Att.-Gen. v. Hanwell U. D. C. [1000] 1 Oh. 61; [1900] 2 Oh. 877, for the 
ineffectiveness of the words ‘ binding and conclusive '’ to exclude review on 
jurisdictional grounds 

53 R. v. Mintuster of Transport, ex p. H. O. Motor Works, Lid. [1927] 2 K.B. 
401 (see Roads Act, 1920, s. 14 (8)). See erally, on the ineffectiveness of 
finahty clauses to take away oertiorari, pe STT, ante. 

H Bee St. Lucia Usines Co. v. Colonial Treasurer [1924] A.C. 506 at p. 518; 
Gateshead Union v. Durham O. O. [1018] 1 Oh. 146; Seabrooke v. Grays 
Thurrock Local Board (1801) 8 T.L.R. 19. 

s: Es p Ringer (1909) 78 J.P. 486; see also Reddaway v. Lancs. C. C. (1925) 
41 T.L.R. 498; Minister of Health v. R., em p. Ya e [1981] A.C. 4% at 

. 520, 582-8; and Trustess of the London Parochial Charities v. Att.-Gen. 
Dosi a a BI. 1 fan Odor Gn Connell amoring E ichara mide 
by tha Charity Commissioners was protected by a formula mmilar to that 
considered in ari Ringer; the order was held to have the same effect as 
a statute). In Merricks v. Heathooat-Amory [1955] Ch. 567 Upjohn J. 
found if unnecessary to consider the legal effect of a similar formula. - 

se Beo Willis, The Parltantentary Powers of English Gooernment Departments, 
pp. 101-6; and the Housing Act, 1980, Soh. ICL, para. 2 

št Omd. 4060 (1989), 40. 

st Corporation o beet Sik v. Murphy [1920] 2 LR. 165. Bee also Damodhar 

e Gordhan v. Deoram Kanju (1875) 1 App.Cas. 882. 
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in the orders or proceedings of statutory bodies.’ It would be 
idle to draw any conclusion from this motley collection of cases. 


Eaclusion of the Right to Challenge after a Specified Periad 


In the late 1920s and early 1980s strong criticism was directed 
against statutory formulae that were devised with a view to deny- 
ing the citizen his right to go to the courts to challenge the validity 
of Ministerial edicts taking away his property. On the other hand, 
it was generally recognised that it was seriously detrimental to 
the public interest for a major housing or planning scheme to be 
held invalid, on account of a technical flaw, a year or more after 
it had been brought into operation. An attempt was made to 
reconcile the competing claims of individual access to the courts 
and the general welfare by incorporating im statutes which 
authorise the issue of orders or certificates for the compulsory 
acquisition or retention of land by public authorities a provision 
allowing the validity of the order or certificate to be challenged in 
the High Court on prescribed grounds within a period of six weeks 
but excluding any challenge after the expiry of that period. Under 
the formula of which the Housing Act, 1980, furnished the proto- 
type, the order is protected after six weeks from being questioned 
by ‘‘ prohibition or certiorari or in any legal proceedings what- 
soever.” The formula adopted in the first schedule to the 
Acquisition of Land (Authorisation Procedure) Act, 1946, and 
applied in many recent statutes, does not expressly mention pro- 
hibition or certiorari, but it is conceived that it would be effective 
in excluding these remedies after the expiry of the six weeks’ 
period. In cases in which the validity of order and certificates 
protected by these formulae have been, impugned in other forms 
of proceedings, the courts have held that they have no jurisdiction 
to consider the merits of the challenge.** Courts may be expected 
to regard a provision which limits only the time within which 
their powers are exercisable, more benevolently than one which 
could be construed as taking away those powers altogether. 
Challenges made within the six weeks’ period have in practice 
rarely succeeded, because ef the amplitude of the discretionary 
. powers vested in public authorities by Parliament. 


59 R. v. Middleser JJ., ex p. Walsall Unton TE 2 K.B. 681; Woollett v 
Mintster of Agriculture and Fisherres [1055] 1 Q.B. 108. See also R. v. 
Agnoultural Land Tribunal (South Eastern Area), ex p. Hooker [1052] 1 
K.B. 1 (where a duly certified copy of a decision of a unal was exp 
to be ‘‘conclumive evidence ” of t decision, the tribunal could not after- 
wards rec a mistake in the decimon thus certified). See also Postmaster- 
General v. Wadsworth (1989) 56 T.L.R. 1. 

80 Tutin v. Northallerton R. D. C. [1047] W.N. 189; Utoreter U. D. C. ¥ 
Olarke [1952] 1 All B.R. 1818 at : 1821; Woollett v. Minister of Agriculture 
and Fisheries (supra); Smuth V. Bast Elos R. D. C. [1055] 2 All ER. 19 
(formule excludes challenge directed against bona fides). See also R v. 
Middlesex JJ., oz p. Walsall Union (supra); and contrast R. v. Sankey (1878) 
8 Q.B.D. 379 at pp. 388-4. n 


Nov 1955 STATUTORY RESTRICTION OF JUDICIAL REVIEW 585 


“ Shall not be questioned in any Court of Law ” 

Another formula, which appears in several important statutes, 
provides in general terms that a legislative or executive order or 
a decigion of a tribunal shall not be called in question in any court 
of law. In view of the persistent refusal of the courts to interpret 
literilly no-certiorari clauses (many of which included general 
words excluding other forms of review), it is strange that the 
efficacy of these general privative formulae does not appear to 
have been tested in the English courts. 

There can be little doubt that the general formula protecting 
decisions of the tribunals dealing with applications for exemption 
from national service on grounds of conscientious objection and 
deferment on grounds of hardship ** does not oust the supervisory 
jurisdiction of the High Court. But there are other legislative 
contexts in which similar words may well be held to bar recourse 
to the courts on any ground. Under section 26 of the British 
Nationality Act, 1948, the exercise of the Secretary of State of his 
discretion in relation to applications for naturalisation, registration 
or deprivation or renunciation of citizenship, is not to be “‘ subject 
to appeal or review in any court.’ In predicting the attitude of 
the courts towards this section, their interpretation of the Secretary 
of State’s power to deport aliens may be relevant. They have 
treated his discretion (which is not in terms protected against 
judicial review) as being essentially a matter of executive policy 
over which they are incompetent to exercise any control ** unless, 
possibly, it is used for an improper purpose, ¢.g., deporting a 
political refugee.*? There would seem to be no analogous implied 
limitation upon his discretion under the British Nationality Act, 
and the presence of the words expressly prohibiting review might 
be held even to preclude the impeachment of his bona fides in the 
courts. i i 
Where a similar formula is contained in statutes dealing with 
foreign relations or the working of the parliamentary system, the 
probability that the courts will give the privative words a literal 
interpretation becomes .overwhelming. The courts have often 
shown themselves ready to accepteas conclusive declarations 
made on behalf of the Crown by responsible Ministers on 
matters of State,“* and anxious not to appear as intruders in the 
domain of Parliament." It is almost certain that the following 


#1 National Service Act, 1048, ss. 15 (2), 22 (D 

63 R. v. Home Secretary, ex p. Duke of Chateau Thierry [1917] 1 K B. 988; 
R. v. Leman St. Police Station Inspectoi, ex p. Ventooff [1920] 8 K B. 72. 

63 R v. Governor of Brizton Prison, ex p Sarno [1916] 2 K.B. 742; of R. v. 
Governor of Bnzton Prson, ez p. Bloom (1921) 90 L.J.K.B. 674 at p. 576: 
and see R y Chiswick Rolice Station Superintendent, ex p. Sacksteder [1918] 
1 K.B. 578. 

e Oppenheim, International Law, Vol. I (8th ed.). pp. 765-7. 

‘Ss As where attempts have been made by litigants to impugn the validity of 
Private Bills, or the internal proceedings of the House of Commons, or orders 

e made under the House of Commons (Redistribution of Seats) Acts (post). 
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statutory provisions would be held wholly to exclude judicial 
review: section 5 of the Extradition Act, 1870, relating to Orders 
in Council_that apply the provisions of the Act to any foreign 
State **; section 8 of the Parliament Act, 1911, which makes a 
certificate given by the Speaker under the Act conclusive for all 
purposes and immune from challenge in any court of law *'; and 
section 8 (7) of the House of Commons (Redistribution of Seats) 
Act, 1949, which provides that the validity of an Order in Council 
(for the delimitation of constituencies) purporting to be made under 
the Act and reciting that a draft thereof has been approved by both 
Houses shall not be questioned in any legal proceedings whatso- 
ever.’ 

It may be noted that the constitutions of some Commonwealth 
countries expressly forbid the courts to inquire into certain 
political questions—e.g., whether any, and if so what, advice has 
been given by Ministers to the President ** or by the Executive 
Council to the Governor-General,” or whether the Governor- 
General or Governor has complied with his obligation to observe 
the constitutional conventions obtaining in the United Kingdom.” 


“ As tf enacted ”’ 


The formula which provides that a regulation or order, when 
made or confirmed, shall have effect as if enacted in the parent 
Act, has been the subject of a plethora of decisions and dicta in 
the courts; and the two cases in which it was considered by the 
House of Lords" cannot be reconciled without great difficulty. 
Its history and its interpretation by the courts have been 
exhaustively analysed by learned commentators,” who disagree 
sharply with one another both on the meaning that ought 
properly to have been attributed to it and on the results of judicial 
interpretation. According to one view its unequivocally expressed 


¢¢ The section provides that an Order in Counol applying the Act to a foreign 
State ‘‘ shall be conclusive evidence that the arrangement therein referred to 
iran ees with the requisitions of this Act... and the validity of such order 
ry not be questioned ın any legal proceedings whatsoever." 

*7 The certificate is conclusive for the purposes of the Parliament Act, 1040, also. 
For the probable lhmits of the effect of such a certificate, see D. V. Cowen, 
'“ Legislature and Judiciary,’’ (1958) 16 M.L.B. 278 at p. 278, n. -7 

+s Cf. Harper v. Home Seoretary [1955] Ch. 288. 

es Constitution of India, art. 74 (2); see, for Pakistan, Government of Indis 
Act, 1085, s. 10 (4). 

10 Federation of Rhodesia and Nyasaland (Constitution) Order in Council, 1058, 

Annex. art. 89. 

Ceylon (Constitution) Order in Council, 1946, art. 4 (2), (8); Gold Coast 

(Constitution) Order in Connoil, 1054, s. 7 (3) 

723 Instituts of Patent Agents v. Lockwood [1804] A.O. 847; Minister of Health 

v. R., ex p. Yaffe t1981] A.C. 404. ; 

73 Bee especially W. M. Graham-Harrison, Notes in the Delegation by Parlia- 
ment of Legislaisee Powers, pp. 26-68; John Willis, The Parliamentary Powers 
of English Government PAE 62-101, 191-6. See also Bernard 

wartz, Law and the Kzecuitve in Bittaen, pp. 176-88; O. K. Allen, Law 
and Orders, pp. 187-41. è 
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purpose is to give subordinate legislation the same effect as an Act 
of Parliament; according to another view it is nothing more than 
the survival of a common form that bas been used since the 
fourtetnth century to emphasise that the authority for making 
subordinate instruments is derived trom Parliament. The courts 
have steered an erratic course, but have generally veered towards 
a solution which enables them to retain a qualified power to pass 
upon the vires of the instrument. Support for one or more of 
the following propositions can be found in the cases: 

(a) The appropriate authority may be restrained from pro- 
ceeding to make or confirm a scheme or order which is 
ultra vtres."* - 

(b) Any procedural conditions precedent to the making of the 
order must be complied with.” 

(c) If the order, when made, is inconsistent with sections of 
the Act other than the enabling section, the Act will take 

rimacy and the order will be invalid.’ 

(d) The Minister must not travel outside his functions 
altogether."” 


But (e) If the order, when made, genuinely purports to be related 
the purposes of the senate section and the Act as a 
whole, its validity may be upheld although, in the absence 
of an ‘“‘as if enacted ” clause, it might have been held 
to be ultra vires.” 


The formula has ceased to be used in United Kingdom legisla- 
tion, but it still survives in some statutes of constitutional 
importance.” 

If an Act authorises the making of regulations to “‘ modify or 
extend ” certain of its provisions, it would seem that such regula- 
tions, provided that they are related to the provisions in question, 
cannot be impugned in the courts.*® A provision that an 


™ R. v. Hlectricity Commissioners [1924] 1 K.B. 171; R. v. Minister of Health, 
ex p. Davis [1990] 1 K.B. 619. But the courts will not directly interfere 
wath parliamentary proceedings on subordinate legislation; see Note, p. 618, 
post. - 


75 Minister of Henlth v. R., oc p Yaffe (supra). 

18 [bid.; Glasgow Insurance Committees V. Woottish Insurance Commissioners, 
1915 8.0. at pp. 500-10; Foster v. Alon: [1951] V.L.R. 481. 

1? Minister of Health v. R., ex p. Yaffe (supra). 

78 This proposition, although inconmstent with some of the judgments in the 
Court of A 1 ([1980] 2 K.B. 98) and in the House of Lords ([1981] A.C. 
494) in Yape's ase (where the clause was rendered almost nugatory), is 
consistent with the judgments of Lord Herschell in Lockwood's case and 
Lord Strathclyde m the Glasgow case, is supported by commentators (ses 
Graham-Harrison, op. on., at pp. 85-61; Willis, op. oit., at p. 82) and was 
adopted in the recent Australan case of Foster v. Alon: [1951] V.D.R. 481. 

7? 6.9., oe Jurisdiction Act, 1890, s. 11; Emergency Powers Act, 1920, 
B. 2 (4). 


80 Bee Factories Act, 1987, s. 60; Muller v. Boothman [1044] K.B 887; Nickolls 
y. Austin [1945] K.B. 50 (affd. [1946] A.C. 498); Franklın v. The Gramo- 
phone COo., Ltd. [1948] 1 K.B. 542; Benn v Kamm [1052] 2 Q.B. 127 


(revg. [1052] 1 T.L.R. 57); Allen, op. ott., Appx. T: Grunfeld, Note, 15 
e M.L.R. 239. 
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instrument made under an Act shall have effect notwithstanding 
anything inconsistent therewith contained in any other Act will no 
doubt be given its literal meaning.*? 


i e 
IV. Invoreect EXCLUSION orn LixrrtaTron or Jupicra, Review 


Judicial hostility towards statutory formulae which are capablé of 
being read as excluding or substantially limiting the reviewing 
powers of the coutts is by no means confined to the British 
Commonwealth. Decisions of the American courts *? and of the 
French Conseil d’État ** show similar attitudes. The possibility 
that the legislature might intervene to correct an excess or abuse of 
authority by an inferior tribunal or the administration is not 
regarded as a proper substitute for judicial review. 

But there is more than one method of excluding judicial review. 
By prescribing common forms for summary convictions, omitting 
a recital of the evidence and of the reasons for the decision, 
Parliament attenuated the supervisory jurisdiction of the courts 
far more effectively than by no-certiorari clauses..* And by 
giving powers to Ministers and other statutory bodies in terms 
so broad that it becomes difficult for a court ever to hold that they 
have been exceeded, administrative finality is achieved more simply 
than by formulae which are widely regarded as objectionable and 
which the courts have been disposed to construe restrictively. 

It is now the rule rather than the exception to confer upon 
public authorities powers which are exercisable when they are 
“ satisfied,” or when “‘it appears to” them, or when “ in their 
opinion,” a certain state of affairs exists; or which are to be 
related to loosely defined purposes; or which enable them to take 
such action as they ‘‘ think fit” in relation to a subject-matter. 


It has become exceptional, moreover, for the courts to set effective. 


limits to the powers so conferred. The principle, many times 
affirmed in older cases, that even wide discretionary powers must 
be exercised ‘‘ judicially,” ** is seldom applied where the recipient 
of the power is a Minister of the Crown. The courts often invoke 
the principle of ministerial responsibility to Parliament in support 
of their refusal to review the manner in which a discretion has been 
exercised. When the discretion is vested in a local authority, 


#1 Emergency Powers (Defence) Act, 1080, s. 1 (4); R. v. Industrial Disputes 
Tribunal, e p Kast Angltan Tiustes Savings Bank [1054] 1 W.L.R. 1008 at 
pp. 1099-1100. 

$2 K. O. Davis, Admrnistrattos Law, chap. 11. 

8? C J. Hsamson, Breoutios Disoretton and Judicial Control, pp. 157-60. In 
Italy exclusion of judicisl review of edmunistratrve action is prohibited by 
the Constitution: R. Galeotti, The Judicial Control of Public. Authorities in 
England and in Italy, p. 80. 

‘4 Summary Jurisdiction Act, 1848; see R. v. Nat Bell Liquors, Ltd. [1922] 
9 A.C. 128 at p. 159. 

$5 Bee, 6 q., Leade: v. Mozon (1778) 8 Wus. K.B. 461 (pa commissioners 
empowered to execute street works ın such manner “as they shall think fit "'; 
held, action for trespass lay where they had exercised theu discretion 
oppressively). ® 
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the courts have not been so ready to concede that it is absolute, 
and when it is vested in an administrative tribunal they have 
sometimes imposed a strict supervisory control; but the benevolent 
interpretation of the powers of Ministers has tended to condition 
the aftitude of the courts towards all statutory bodies. 

The formulation of statutory powers in “‘ subjective ’’ terms 
has increased vastly since 1989. The emergency legislation of the 
Second World War gave the executive sweeping powers over 
persons and property. The wording of the grants of power was 
sufficient, on a literal interpretation, to support the validity of 
almost any act purporting to be done in pursuance of them. Not 
only did the courts give a literal interpretation to subjectively 


- worded formulae; in their anxiety not to impede the war effort 


they declined to give a literal interpretation to a formula which 

prima facie enabled them to review the exercise of an important 

discretionary power. The decision in Liversidge v. Anderson,"* 

where the courts held that-the Secretary of State’s power to order 

the detention of any person whom he had “reasonable cause ” 

to believe to be of hostile origins or associations was validly 

exercised if he honestly thought he had reasonable cause for that 

belief, was the high-water mark of judicial self-restraint. It is 

unlikely that such an interpretation will ever again be given to-a 

similar form of words except in conditions of emergency.*’ 

However, the literal construction of the subjettive type of formula 

has been repeated in many subsequent cases which have had no 
obvious connection with national emergency. 

The main recent trends of interpretation of wide statutory powers 

may be summarised by roughly classifying the powers as follows: 

(1) Where the relationship between the subject-matter of the 

power to be exercised and the purposes prescribed by statute 

is placed within the discretion of the competent authority. 

Thus, section 1 (1) of the Emergency Powers (Defence) 

Act, 1989, empowered His Majesty in Council to make such 

regulations as appeared to him to be necessary or expedient 

for securing the public safety, the defence of the realm, the 

maintenance of public order or the efficient prosecution of 

the war, or for maintaining supp plies and services essential 

to the life of the community."* It was held that it was not 

open to anyone to canvass in the courts the necessity or 


942 : 

i Nokiude A Alı v. Jayaratne [1951] A.C. 66 at pp. 76-7; Smith v. Cardif 
Corporation (No. 2) [1955] Ch. 169 at p. 175. A ' subjective "" interpretation 
of words which do not in terms confer an absolute discretion was also adopted 
ın two Indian appeals, where the Privy Qouncil held that the Governor- 
General of India, who was empowered to make ordinances for peace, order 
and good government ‘in cases of emergency,’’ was the sole judge of a 
existence of an emergency: Bhagat Singh v. King-Em I L 
c8 LA. 169; Kiıng-Empero: V. Bona Lal Sarma (1645) A 

88 See further, the Emergency Powers (Defence) Act, 1040, s. ele fe ate 
nod Services Acts 1946-51. 
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expediency for making any such regulation that was good 
on its face,*® or any order made in virtue of a regulation 
which reproduced similar enabling words.”° 


** All that the court can do is to see that the power 
which it is claimed to exercise is one which falls Within 
the four corners of the powers given by the legislature 
and to see that those powers are exercised in good faith. 
Apart from that, the courts have no power at all to 
inquire into the reasonableness, the policy, the sense, or 
any other aspect of the transaction.” *? 

The burden of establishing that the competent authority 
did not honestly believe that its conduct was directed to 
the furtherance of any of these comprehensive purposes, — 
but was acting in pursuance of an ulterior motive, would be 
almost impossible to discharge. Where, on the other hand, | 
the permitted purposes are defined with more precision, the 
practical scope of review could be somewhat broader. If 
an order or decision is shown to be grossly unreasonable or 
otherwise lacking in any evidentiary support, it might be 
held that since it bears no apparent relation to the purposes 
of the Act the authority could not be deemed.to have been 
genuinely satisfled that it was appropriate for giving effect 
to those purposes. But the English courts are chary of 
admitting unreasonableness as a ground for challenging 
executive action °; and Ministers may often act on 
evidence that they are not obliged to disclose in court." 
In recent cases where this type of formula has been con- 
sidered, emphasis has been laid rather on the amplitude 
of the discretionary power than on the need to relate it to 
the purposes of the Act.* 


ee R. yv. Comptroller-General of Patents, ox p. Bayer Products, Lid. [1041] 
2 K.B. 806. 
90 Progressive Supply Co v. Dalton [1948] Oh. 54 (trading restrictions); Point 
of Ay Collisriss. Ltd. v. Lloyd-George [1948] 2 All E.R. 647; Carltona, Lid 
vV. Commu onan of Works, ibid., p. 560; Pollok School Co. v. Glasgow 
Town Clerk, 1946 8.0. 878 at p. 886, 1047 8.0. 605 (requimtioning) ; 
Demetriades v. Glasgow Corporation [1951] 1 All E.R. 457 (use of requisi- 
tioned property). A like interpretation has been given to similarly worded 
Canadian emergency legislation; Reference re Chemecal Regulations [1948] 
B.0.R. 1; Att.-Gesn. for Canada v. Hallet d Carey, Ltd. [1959] A.C. 497. 
See also Underhsll v. Mimstry of Food (1950) 66 T.L.R. (Pt. 1) 780 at 
p. 788 (orders for ratio of sweets made ın virtue of s. 1 of the Supplies 
and Services (Tranmtional Powers) Act, 1045). 
Carltona Lid. v. Commussioner of Works (supra) at p. 564, per Sir Wilfrid 
Greene M.R. Of. Demetriades v. Glasgow Corporation (supra), at p. 468, 
where Lord Reid ested that action so unreasonable as to be perverse 
might also be reviewable. 
See, 6.9., Minister of Agriculture and Fisheries v. Prices [1941] 1 K.B. 116, 
Horton v. Owen [1 K.B. 111; Taylor v. re teas Corporation [1947] 
K.B. 786; Berney v. Att.-Gen. [1047] L-J.B.* ; Associated Provincial 
Proture Houses, Lid. v. Wednasbury Corporaicon [1048] 1 K.B. 238. 
*3 Robinson v. Minister of Town and Country Planning [1047] K.B. 702 
*4 Bee Minster of Agriculture and Fisheries v. Prices (supra; directions with 
respect to use of land); Robinson v. Minister of Town and Country Planning 
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(2) Where the competent authority is empowered to take a 
prescribed course of action, if it is satisfied that it is neces- 
sary in the public interest. 

, Here, too, the courts have held that they cannot go 
behind a statement by the competent authority, acting in 

e good faith, that it was in fact satisfied that the statutory 

: conditions for the exercise of the power existed.”° 

(8) Where the competent authority is empowered to take a 
prescribed course of action when it “is satisfied,” or when 
‘< it appears ” to it, or when “‘ in its opinion,” a given state 
of affairs exists which the High Court would be capable of 
investigating independently on the basis of evidence or legal 
argument. 

In cases set in this type of context the expression of the 
opinion or satisfaction of the competent authority has 
usually been accepted as conclusive **—‘‘ if a man is to form 
an opinion, and his opinion is to govern, he must form it 
himself on such reasons and grounds as seem good to 
him ” *’—but there are several dicta indicating that the 
act of the authority might be held invalid if it were shown 
that there was no evidential or rational basis upon which 
it could have formed its opinion.** Moreover, in a Privy 
Council case a board which had power to declare a dwelling- 
place insanitary whenever it appeared to the board that it 
was unfit for human habitation was held to have exceeded 
its Jurisdiction by applying a wrong legal test of unfitness."* 
The High Court of Australia, which was recently called 
upon to review the conduct of a board empowered to cancel 
the registration of an employer of dock labour if 
“ satisfied ’? that he was unfit to be registered or had so 


(supra); Taylor v. Brighton Corporation ore) Swindon cae gat vV. 


Pearce [1948] 2 All E.B. 119 (orders relati SE rae e8). 
%5 Re Bech and Pollitzer’s Application [1048] (order up a 
highway); Land Realisation Co v. P FERE [1950] Ch. 485 (order 


for compulsory acquimtion of land). 

96 spatiale v. Sunderland Corporation [1890] 1 Q.B. 751 at p. 757 (exercise of 

powers by local suthority), R. ¥. Minister of Health, ex p. Hack 

[1987] 3 All E R. 176 (satisfaction of Minister that proper statutory notices 
had been served), Horton v. Owen (supra); Conway V. Stacks ge K B. 
488 (opimion of wartime national service officers held conclusive). See ae 
Alloroft y. Bishop of London pa A.O. 666, Institute of Patent Agents 
Lockwood [1894] A.C. 847 and Att.-Gen. V. A. W. Gamage Lid. 19491 
All E.R. 732 for ‘' subjective '’ interpretations of ‘‘in the opinion of.” And 
seo Memudu Lagunju v. Olubadan-m-Oouncil [1952] A.C. (‘‘ shall be the 
sole judge `ò. 

97 Alloroft v Bishop of London (supra) at p 678. 

38 See Re Bowman [1982] 2 K.B. 621 at p. 684, Re Falmouth Clearance Order 
[1987] 8 All E.R. 808: Re L. C. C. Order [1045] 2 All E.R. 484 ; 
Thornslos ¢ Clarkson, Ltd. v. Board of Trade [1050] 2 All E.R. 245 at 

947. And cf. Dundes oe Ag ear Board of Management v. Walker 
1952] 1 Al] E.R 896 at pp. 

89 Estates ¢d Trust Agency TRN ‘Ltd. v. Singapore Improvement Trust [1987] 
A.C. 898. 
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acted as to interfere with the proper performance of 
stevedoring work, held that it was entitled to award pro- 
hibition against the board if the board was acting without 
any evidence to support the facts upon which its*juris- 
diction depended, or if it was adopting an erroneous test 
of the employer’s liability to cancellation of his registration, 
or if it appeared likely to go outside the scope of its 
statutory discretion., It may be possible to persuade 
English courts to take a similar view of statutory pro- 
visions relating to the powers of inferior tribunals or bodies 
which have some of the characteristics of tribunals; for 
they still show a greater readiness to review the findings of 
tribunals than the exercise of executive powers, and often 
give a broad interpretation to the concept of limited juris- 
diction.” Thus, although a distinction is drawn between 
tribunals to which Parliament has entrusted, by apt words, 
the power to determine conclusively matters on which their 

_ jurisdiction depends, and tribunals which lack that power,” 
the courts have excluded rent tribunals from the former 
category even with respect to powers exercisable ‘* when 
it appears to them ” that an unlawful premium has been 
paid.‘ 

(4) Where the competent authority is empowered to take such 
action or to impose such conditions as it thinks fit in 
relation to a subject-matter. 

‘In a number of cases the courts have declined to con- 
strue such words as investing the authority with an absolute 
discretion to do as it pleases. The Minister of pial are 
in hearing appeals in certain licensing cases has power to 
make such order “‘ as he thinks fit’’; but the courts have 
held that he must none the less conin himself to matters 
brought before him on the appeal and must not have regard 
to irrelevant considerations in exercising his discretion.” 
A local authority empowered to attach such conditions as 
it thinks fit to the grant of a licence or permit must have 
regard to relevant” considerations and disregard the 
irrelevant, even -though the factors which it is to take into 
account are not mentioned in the Act; nor must its decision 


1 R v. Australian Stevedoring ap gcd eta a (1959) 88 C.L R. 100 at p. 117-8; 
seo also RV. Connell (1944) 69 C 

2 See de Smith, ‘‘ Wro and Remedies in Admimstrative Law '’ (1952) 15 
M.L.R. 180 at pp. 105-7. 

3 R. v. Spenal Commissioners of Income Taz (1888) 21 Q.B.D. 318 at p. 319, 

R. v. Ludlow, ez p. Barnaley Corporation [1047] K.B. 684. 

R. v. Fulham, eto., Rent Trbunal, r Phillip4 [1950] 2 All E R. %1; R. 

v. Barnet, eto., Rent Tribunal, ex p. Millman, btd., p. 216. 

s- Ro F: Munster of Transport, ex p. H. C. Moto Works, Ltd. [1027] 2 K.B. 
401: R v. Minister of Transport, ex p. Upminster Servroas, td. [1084] 1 
K.B 277 ô 
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be such as no reasonable authority could ever have reached.* 
It may be assumed that the authority must also genuinely 
address itself to the application before it, must consider it 
* on its individual merits, and must not try to promote a 
purpose alien to the spirit of the Act. To this extent 
- the standards which justices of tho peace have been 
required to observe in issuing process’ have been im- 
posed upon local authorities in the exercise of wide 
discretionary powers. In other contexts also the courts 
have set lmits to the statutory discretions of local 
authorities. Authorities empowered to pay such wages as 
they think fit to their employees and to charge such fares 
as they think fit (subject to fixed maxima) to passengers 
on their transport undertakings have been held to stand in 
a fiduciary position with respect to their ratepayers and 
to be obliged to be guided by business principles and not 
by philanthropic considerations in fixing the amounts.’ 
The courts, while conceding that Parliament has given the 
authority concerned a wide discretion, have none the less 
hedged it about with limitations that they hold to lie 
implicit in the context of the legislation. But it would be 
unwarrantable to assume that the same form of words will 
receive the same restrictive interpretation in totally 
different contexts—e.g., where the power is confided in a 
Minister acting in a capacity in which he may have to take 
into account broad considerations of national policy.’ 


Finally, where a right of appeal to the courts is provided 
from the decision of an authority that has power to take 
specified action according to its satisfaction or opinion or in 
its discretion, or to impose such conditions as it thinks fit, 
the courts may hold that on the construction of the 
relevant legislation they have full power to examine the 
merits of the authority’s decision and to set it aside if 
they are satisfied that it is wrong.* 


~_ 


sleet Provincial Picture Houses, Lid. v. Wednesbury Corporation [1948] 
1 K.B. 228. 

See R. v. Boteler (1864) 4 B. & 8. 950 and R. v. Adamson (1875) 1 Q.B.D. 
201, where powers to isane warrants and summonses ‘‘if they shall think 
fit '' were held to have been improperly exercised. 

Roberts v. Hopwood [1025] A.C. 578; Prescott v. Birmingham Corporation 
[1955] Ch. 210. For criticism, see Griffith, Note, 18 M.L.R. 159. 

CJ. the attitude of the courts towards the discretionary power of Ministers 
to make or confirm orders under the Town and e Planning and 
ae Acts; see Robinson v Minster of Town and Country Plann 
1947] K.B. 708; Johnson (B.) d£ Sons (Butlders), Ltd. v. Minsster of Healt 
1947] 2 All E.R. 895 a pp 898-400; Robins (E.) € Sons, Lid. v. Minister 
of Health [1089] 1 K.B. í 


10 Bee Fletcher v. Ilkeston C ation (1981) 48 T.L.R. 44; Middlesex C. C. 


v. Miller [1948] 1 K.B. : ota C. v. Joffe [1949] 1 K.B. 599: 
Commisnoner of Stamp Duties .W.) v. Pearse [1054] A ©. 91. And 
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V. CONCLUSION 
There is an obvious inconsistency in the attitudes of the courts 
towards the two main classes of statutory formulae considered in 
this article. In the face of formulae that appear to have been 
devised for the express purpose of ousting their supervisory 
Jurisdiction (either by making administrative action final and eon- 
clusive or by excluding named remedies) they have clung 
tenaciously to their powers of review. Yet they have been content 
to give a literal interpretation to words conferring powers in sub- 
jective terms on Ministers and some other authorities. The 
explanation of this discrepancy is largely historical. Finality and 
no-certiorari clauses were originally introduced to protect the 
decisions of inferior courts; the King’s Bench, which had assumed 
a general superintendence over those courts, was unwilling to 
withdraw from the field, and the precedents evolved in interpreting 
the statutory formulae were followed in cases where Parliament had 
purported to give a like protection to the acts and decisions of 
administrative bodies. But the leading cases on the “‘ is satisfied ” 
type of formula are concerned either with the powers of Ministers 
and other executive officers in wartime and the immediate post- 
war years, or with the powers of local authorities in housing and 
town planning law; and the courts were more easily persuaded that 
the public interest did not call for a restrictive interpretation of 
such grants of power. As has been indicated, they have in some 
cases neglected opportunities to require that a minimum of 
evidential support be shown for orders purporting to be made in 
the exercise of those powers. In other cases, however, the wording 
of the enabling legislation has been such as to preclude any effective 
challenge in the courts. When the Minister of Transport is 
empowered to order the permanent stopping up of a highway “ if 
he is satisfied that in the public interest it is expedient or necessary 
to do s0,” ** the court can hardly go behind the Minister’s expres- 
sion of his satisfaction on this matter without distorting the plain 
words of the Act. But it is dificult to see why it should be neces- 
sary for Parliament to grant powers in such terms save in matters 
of the highest public importgnce. To make an authority the sole 
judge of the occasion for exercising an unqualified discretion is 
indeed more questionable than to exclude judicial review, in’ 
explicit terms, of the conduct of an authority with narrowly defined 
powers; for whereas in the latter case the authority, despite its 
freedom from judicial control, will no doubt seek to act within 
the framework that Parliament has constructed for it, in the former 
case the authority has what is tantamount to a statutory permit to 


do as it pleases. S. A. DE SMITE * 
of. in another context, Windsor R. D. C. v. Otlerway & Try, Ltd. [1084] 1 
W.L.R. 1404. 

11 Reqnisitioned Land and War Works Act, 1945, s. 15; Re Beck and Polliiser's 
Application [1948] 2 K.B. 880. 
Reader in Public Law in the University of London. 


i CORRESPONDENCE 


To the Editor of the Modern Law Reviere. 


My Lord, 
The Jus Teri and the Right of Reply 


I am grateful to Mr. Jolly for illustrating the confusion which surrounds 
this subject by his reply? to my article? thereby affording me the chance 
to attempt to clarify one or two points. 

Mr. Jolly objects, first, to my main conclusion, vis., that the fws tertii 
(strictly so called) is no valid defence, and, secondly, to my view that it 
would not be necessary for a defendant pleading #us tert to prove some 
particular person to be the true owner. 

The latter point may logically be taken first as the first conclusion depends 
largely on the inconvenient results which follow if I am right on the latter 
point 

Mr. Jolly’s objection here is that “ it is trite learning that a right cannot 
exist independently of a legal person” and that a defendant would not, 
therefore, be able to plead jus tertii unless he were able to identify the 
tertius by name. The answer to this objection is that it misconcelves the 
nature of the defence. It is trite learning, too, to use Mr. Jolly’s phrase, 
that the rights of a person who is not a party to litigation can only be 
relevant insofar as they affect the rights of those who are parties. Jus 
teri is not pleaded to show that X or Y or Z is the owner, but to show 
that the plaintiff is not the owner. As Mr. Jolly himself insists, the defence 
is simply a traverse of the plaintiffs title. It follows that the only fact 
In issue is the plaintiffs title, and one way of disproving that title is to 
show that a third person, it matters not who, is the true owner. In other 
words the defence is substantially lack of title in the plaintiff and not title 
in a third person. 

With regard to the first objection, it appears, after his first assault (if 
I understand him rightly) that Mr. Jolly’s only dispute with me is over 
terminology. Nothing further, therefore, need be sald, except that it seems 
to me to be grossly misleading, and consequently dangerous, to refer to a 
defence as jus teri when the terttus does not come into the picture at 
all. 

Mr. Jolly finally accuses me of bringing an over-academic approach to 
the problem. With respect I am surprised at this suggestion, coming from 
someone with Mr. Jolly’s academic achiéyements, and would submit that 
on the contrary my article was an attempt to show how the theoretical 
defence of fus tert breaks down in practical application. 


P. S. Arrran.* 


1 M.L.B. 871. 
118 M.L.R. 97. 
* B.A., BO.L.(Oxon.), Lecturer in Lew in the Univermty College of Khartoum. 
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EQUITABLE PRIORITIES AND THE MATRIMONLUAL HOME 


One of the chief difficulties of the property lawyer asked to advise 
on a case affecting the deserted wife’s right to occupy the matri- 
monial home is a problem of classification: is the right of such a 
kind that a purchaser of the land concerned must take subject to 
it? In an earlier issue of this Review! Professor Kahn-Freund 
described this whole problem as requiring the attention of 
Parliament, and the recent decision of Upjohn J. in Westminster 
Bank Ltd. v. Lee * gives his plea a renewed urgency. 


The case was the now familar one of a mortgagee seeking 
possession of a matrimonial home against a deserted wife estab- 
lished there with an order made under section 17 of the Married 
Women’s Property Act, 1882. The facts were, however, new in 
that (1) the mortgagee had an equitable mortgage only; and that 
(2) the wife had been deserted (and hence her right of occupation 
had arisen) before the date of the creation of the mortgage. 
Upjohn J. held (1) that the mere fact of occupation of the matri- 
monial home by the wife did not constitute notice of her interest; 
(2) that the wife’s interest could be overridden by a subsequent 
purchaser for value without notice, even although such a pur- 
chaser took an equitable interest only, on the ground that the 
wife’s interest was a “‘ mere equity ’’ and not an equitable interest 
m the strict sense. Accordingly he awarded possession of the house 
to the mortgagee. 

This undoubtedly -breaks new ground in the field of equitable 
priorities. Since Bendall v. McWhirter* and more especially 
since Jess B. Woodcock & Sons Ltd. v. Hobbs‘ it had seemed that 
the deserted wife enjoyed a real equitable estate in the matrimonial 
home, an estate for life, determinable however at the discretion of 
the court. With these cases in mind the well-established 
principles: ‘‘ Where the equities are equal the law prevails,” * 
and ‘* Where the equities are equal, the first in time prevails,” * 
could be taken to have been duly applied. This involved no 
anomalies and fitted reasonably into the existing relation between 
law and equity. 


1 Above at pp. 412, 415. See also Cheshire at 16 M.U.R. 1 and Crane at 
16 The Oonveyancer 828. 

2 [1055] 8 W.L.R 876; [1955] 2 All E.R. 888. ° 

3 [1952] 2 Q.B. 468. 

4 [1955] 1 W.L.R. 152; [1955] 1 AU B.R. 448. 

5 Lloyds Bank Ltd. v. Olver’'s Trustes [1058] 1 W.L.R. 1480. 

* Barclays Bank Lid. v. Bird [1954] Ch. 274. 
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An additional refinement has however been made with the 
holding that the wife’s right is a ‘“‘ mere equity.” The distinction 
between the true equitable interest and the mere equity seems to 
have been drawn first by Lord Westbury in Phillips v. Phillips’ 
where he said, ‘‘ where there are circumstances that give rise to 
anequity as distinct from an cquitable estate—as, for example, an 
equity to set aside a deed for fraud, or to correct it for mistake— 
and the purchaser under the instrument maintains the plea of 
purchaser for valuable consideration without notice, the court will 
not interfere.” 

An equitable interest in property is an interest which entitles 
its owner to require the legal estate owner to give effect to his 
rights in that property. The classical example is, of course, the 
interest of the cestui que trust; again, an equity of redemption in 
land and an equitable lien on property for the repayment of money 
have both been held to be equitable interests properly so-called.* 
All, however, are beneficial rights. 

Contrast the cases on mere equities. In Garrard v. Frankel’ 
the right to set aside a lease for mistake was a mere equity; again, 
in Cloutte v. Storey ° it was suggested by Neville J. that the right 
to set aside a voidable appointment under an equitable power was 
a mere equity. The authority is scanty indeed (for neither in these 
cases nor in Phillips v. Phillips ` itself was it material to pronounce 
upon the point) but such as there is indicates that a mere equity is 
a right to a remedy for fraud or mistake only. The essence of the 
distinction is between a concrete right of enjoyment enforceable 
against the estate owner and the mere right to upset a transaction. 

In Westminster Bank Ltd. v. Lee“ the wife’s right to the 
matrimonial home is classified along with the right to upset a 
transaction for fraud. It would seem, however, that the right of 
a wife who, as against her husband, has an enforceable status of 
irremovebility in the matrimonial home, a right in many respects 
similar to a legal tenancy at will, a concrete right of enjoyment, 
is much closer in conception to the classical types of equitable 
interest. It would seem to follow a fortiori when the wife has also 
obtained an order under section 17. ° 

It is submitted with great respect that the judge in this case 
has introduced a new and unnecessary complexity into the law 
affecting licences. The decision could equally well have been 
based on two other grounds which would not have had this effect: 

(1) That the wife had no interest except against her husband 


7 (1802) 4 De G.F. & J. 2086 at p. 215. 
* Cave v. Cave (1880) 15 Ch.D. 680 This appears to be the only other reported 
case in which the distinclion drawn has ectually been applied. 
s (1862) 30 Beav. 445. - 
10 [1911] 1 Ch. 18 at p. 24. 
11 (1862) 4 De G.F & J 208 
e? [1955] 8 W.L.R 876; [1955] 2 All E.R. 883. 
S è 
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and his trustee in bankruptcy: Thompson v. Earthy **; 
Bendall v. MacWhirter.'* 

(2) Alternatively, that the wife had a true equitable interest, 
but that in his discretion the judge was prepared to make 
an order for possession: Jess B. Woodcock & Sons Ltd. v. 
Hobbs.” ° 

If in addition the mortgage had been in the common form 
employed in Barclays Bank Ltd. v. Bird,'* and embodied a power 
of attorney in favour of the mortgagee to execute a legal mortgage, 
the subsequent clothing of the equitable interest with a legal 
estate would have put the mortgagee in the virtually impregnable 
position of a legal bona fide purchaser. 

As it is, the conception of the licence to occupy land is again 
subdivided. The contractual licence is apparently a true equitable 
interest,'’ while that arising from desertion is a mere equity even 
when fortified by an order under section 17. 

One sympathises with the judge who is faced with the task of 
determining hard cases in this rapidly developing field; but the 
divergence of judicial opinion places a heavy burden upon the 
practitioner, the more so when, as in this case, the decision 
impinges upon the existing rules. In Westminster Bank Lid. 
v. Lee the rules of equitable priorities have been affected; we 
must now reconsider each equity anew for the purposes of priority, 
in the light of the decision that the deserted wife’s licence to occupy 
the matrimonial home is to be classified with a mere right to upset 
a transaction. 

By way of postscript, it may well be asked what object there 
can now be in the wife’s applying for an order under section 17 
of the Married Women’s Property Act, 1882, for possession of 
the matrimonial home. Since Westminster Bank Ltd. v. Lee it 
would seem to operate only as a judicial recognition of her rights 
without affording her any additional protection. 

| Hamish R. Gray. 


PAYMENT OF PECUNIARY LEGACIES 


A TROUBLESOME question arises where a testator has both given 
pecuniary legacies and left part of his estate undisposed of. Do 
the next-of-kin take the undisposed-of part (subject only to 
its rateable share of the pecuniary legacies), or do they take it 
subject to all the pecuniary legacies? Until the decision of Mr. 


ere -0 
B. 159; [1955] 1 All B.R. 44b. 


4. 
Wt Hrrington v. Hrrmngton [1968] 1 K.B. 202 (C.A.), but of. [1955] 8 W.L.R. 
876, 882 and [1965] 2 All B.R. 888, 888. 
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Justice Harman in Re Midgley, decd., Barclays Bank Ltd. v. 
Midgley, the better view, on the authorities, was that, if the 
undisposed-of share was subject to an express trust for sale in the 
will’ it bore only a rateable part; in the absence of an express trust 
for sale, it bore all the pecuniary legacies. This view, supported by 
Re Beaumont [1955] Ch. 462, was based on the wording of section 
88 of the Administration of Estates Act, 1925, as interpreted in 
Re McKee [1981] 2 Ch. 145: it was, briefly, that section 88 (2) is 
the only place in the Act which directs the payment of pecuniary 
legacies out of undisposed-of property, and that it applies only 
where there is no express trust for sale in the will; so that, where 
there is such an express trust for sale, section 88 (2) is excluded, 
and the pre-1925 rules apply. 

Mr. Justice Harman’s decision has upset that view. The rule 
his Lordship has adopted is that undisposed-of property always 
bears the whole of the pecuniary legacies. This rule is based on 
Part II of Schedule I to the Act which sets out the order of 
application of assets for payment of debts where the estate is 
solvent. Paragraph 1 reads: i 


‘“ Property of the deceased undi of by wil, subject 
to the retention thereout of a fund sufficient to meet any 
uniary legacies.”’ 


His Lordship interpreted this as meaning that in every case a fund 
for pecuniary legacies must be retained. Counsel’s argument does 
not appear in the reports so far available,’ and so it is not yet clear 
whether it was argued that ‘‘ subject to the retention’? means 
“ subject to the retention where this is necessary.” 

Until the Court of Appeal have pronounced on the matter, the 
true rule remains uncertain. Executors are bound to seek an 
order of the court in almost every case, and cannot safely rely on 
Re Beaumont or Re Midgley. 

D: C. P; 


EASEMENTS—TuHE Riautr TO WANDER AND TO PiIcNIC 


CERTAIN aspects of the law of easements that one believed had been 
settled for over a century have been disturbed by the decision of 
Danckwerts J. in Re Ellenborough Park [1955] 8 W.L.R. 91; 
[1955] 2 All E.R. 88. The relevant facts are very simple. 

In 1855 a vendor sold land surrounding Ellenborough Park as 


building plots and granted to J. P. “the full enjoyment . . . at 
all times hereafter in common with other persons to whom such 
easements may be granted of the pleasure ground . . . called 


Kllenborough park.” This action was brought by a successor in 
title to J. P. to determine whether the 1855 grant created merely 
a personal covenant of a legal easement. 

Danckwerts J. held that the grant of “the full enjoyment of 
the pleasure ground ’’ meant the right ‘‘to enjoy the ground in 


e 1 [1955] Ch. 576; [1055] 8 W.L.R. 119; [1955] 9 AU ER 628. 
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all ways in which a pleasure ground would normally be enjoyed, 
which would no doubt include the right to walk about on any 
parts not covered by flower beds and the like and to sit down in 
appropriate parts of the ground and possibly to picnic thére.’’ 
He then held this right to be capable of existing as an easement. 

Before reaching this conclusion the learned judge was faeed 
with two main arguments. First, that this alleged right did not 
comply with the requirement of an easement that it must benefit 
the dominant tenement as a tenement, and not merely confer a 
personal advantage on the owner of it, and secondly that a jus 
spatiandt or right of perambulation is not known to English law. 

With the former of these Danckwerts J. dealt briefly, merely 
observing: ‘‘ It seems to me that the benefit received from a right 
of way is necessarily a benefit to the owner or occupier of the 
tenement rather than to the tenement itself, though a right of 
support might be said to benefit the tenement as such.”’ 

From this, it is submitted, only two consequences can follow: 
either a right to support is one of the few rights that can validly 
exist as an easement, or the requirement of benefit to the tenement 
as such is a meaningless one. Neither alternative, it is felt, will 
readily be accepted. 

The authorities for the second argument concerning a jus 
spatiand: are fully set out in the judgment, including Dr. 
Radcliffe’s quotation from Paul: ‘‘ You cannot have a servitude 
giving you a right to wander about and picnic in another man’s 
land ’’; and Theobald’s statement that an easement ‘‘ must be a 
right of utility and benefit and not one of mere recreation and 
amusement,” as well as the statement of Farwell J. in Att.-Gen. 
v. Antrobus [1905] 2 Ch. 188, 198, declaring that a jus spattandt 
is not known to our law as a possible subject-matter of a grant or 
prescription. 

However, despite this formidable weight of opinion, the learned 
judge declared: ‘‘ There are authorities binding on me which lead 
me to the conclusion that the right to use a pleasure ground is a 
Tight known to the law and an easement. These are Duncan v. 
Louch (6 Q.B. 904) and Keyh v. Twentieth Century Club Lid. 
(78 L.J.Ch. 545).” 

Neither of these cases is mentioned in Professor Cheshire’s 
standard work on real property but both repay careful reading. 

In Keith’s case a vendor in 1852 sold to B several houses and 
granted to him ‘‘his heirs, executors, administrators and assigns 
and his and their lessees and sub-lessees or tenants ... and his 
and their families and friends ’’ the use of a garden adjoining the 
property sold. The freehold of the houses was subsequently sold 
by B to the defendants, and Buckley J. had to determine whether 
members of a residential club run by the defendants in one of the 
houses had a right to use the gardens or whether these members 
fell outside the wording of the deed. As the judge expressly, 
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declared: “I have merely to determine . . . what is the meaning 
of the deed of June 25, 1852.” In a careful judgment he held 
that the members could not be included in any of the nine 

ries of persons stated in the original deed and that, therefore, 
they could possess no rights. 

Of this Danckwerts J. states: “‘ It seems to me almost certain 
that Buckley J. would have refused to decide the questions depend- 
ing on the construction of the deed if he had thought that no valid 
legal rights which could be attached to the ownership of the 
houses were created by the deed of 1852.” 

What, therefore, is held to be binding of Ketth’s case is not 
the decision or dicta of the judge, but an assumption that is 
believed to have existed in his mind. 

The earlier case of Duncan v. Louch is cited twice in Gale on 
Easements; the first time as an authority for the statement that 
if the owner of an easement wishes it to be repaired he must repair 
it himself, and secondly for the proposition that proving the 
existence of an easement that is in fact larger than the one claimed 
is a valid means of claiming the lesser easement. 

The case was decided by a court of four judges in 1845 and it 
basically concerns a claim to two easements set out in the first 
and fourth counts of the action. The first count claims ‘“‘a 
certain way, from and out of the said messuage . . . through and 
over a certain street . .. through a certain iron gate ... and 
along a certain close and into a certain erection or building.” 
The fourth count claims the right of “‘ passing and repassing on 
foot, at all reasonable times of the day . . . unto and into a certain 
close, and of walking there, and of passing and repassing into 
and upon a certain erection.”’ 

It is clear that only the words “and of walking there ” in 
the fourth count make any reference to a jus spatiandi, although 
this fact was not considered by the court. The right to these two 
easements was claimed under a deed dated 1675 which contained the 
words: “Together with the free liberty, use, benefit and privilege 
for him the said P. D., his heirs, tenants and assigns... he, they, 
and every of them from time to time contributing and paying a 
rateable share and proportion towards repairing and amending 
the same.” 

In an earlier action in 1844, which is briefly mentioned in 
the report of Duncan v. Louch, the grant of 1675 was submitted 
and the plaintiff proved that he was the assign of P. D. and that 
he had used the way claimed ever since his purchase of the 
relevant property in 1886. 

Two points were down for decision in the second action. First, 
which does not concerf us, whether the grant of 1675 was a grant 
conditional upon the payment of the repairs mentioned. Secondly, 
as the right accepted as having been established in the earlier case 
evas one of passing backwards and forwards- over every part 
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of the close, and therefore greater in extent that the ones claimed 
in counts one and four of the present action, there existed the 
doubt whether in proving the larger easement the plaintiffs had 
proved the lesser. It was held that there was nothing objection- 
able to this on the grounds of variance, as the larger easement of 
necessity included the lesser. ° 

On this decision, Danckwerts J. comments: ‘‘ If the four 
judges comprising the court had thought that the original grant 
and the evidence of user had disclosed an attempt to impose on 
the land a right not recognised by the law as an easement the 
plaintiff’s case must have failed.” Further the learned judge 
pointed out that this case was not cited in International Tea Stores 
v. Hobbs [1908] 2 Ch. 165 so that he throws doubt on some of the 
dicta of Farwell J. in that case and does not follow them. It is 
on the authority of these two cases that Danckwerts J. felt. himself 
obliged to hold that a right to walk about, to sit down and possibly 
to picnic can exist as a legal easement. 

This learned judgment will of necessity, it is felt, cause a 
flutter among the footnotes and a reappraisal of accepted notions. 
This is indeed no bad thing; yet one can only judge for oneself 
whether adequate authority has been advanced for the upheaval. 


D. G. VALENTINE. 


Toe Mranrne oF ‘Per [INCORLAM ”’ 


In Morelle Ltd. v. Wakeling [1955] 2 W.L.R. 672; [1955] 1 All 
E.R. 708, the Court of Appeal was asked to consider the meaning 
of the words “‘ per incuriam.” It will be remembered that it was 
held in Young v. Bristol Aeroplane Co. Ltd. [1944] K.B. 718 that 
the Court of Appeal was bound to follow its own previous decisions, 
and those of courts of co-ordinate jurisdiction except where the 
court must choose between its own conflicting decisions or where 
a case, although not expressly overruled, cannot stand with a 
decision of the House of Lords, and finally where the court is 
satisfied that its decision was given per incuriam. 

In the present action a limited company registered in Eire, 
but neither incorporated nor registered under the Companies Acts 
and having-no place of business in this country, had accepted the 
transfer of the residue of a lease for a term of years of a dwelling- 
house and was seeking to sue the sub-tenants for rent that had 
become due after the date of this transfer. The sub-tenants 
contested this clam mainly on the ground that as the company 
had not obtained a licence from the Crown in mortmain, the lease 
was forfeit by virtue of section 1 of the Mortmain and Charitable 
Uses Act, 1888. This contention was based on the strength of 
Morelle v. Waterworth [1955] 1 Q.B. 1, a case decided only a 
few months previously by the Court of Appeal, holding that the. 
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residue of another similar lease acquired by this same company 
was forfeit to the Crown. 

In Morelle v. Wakeling, an attempt was made to distinguish 
the previous case on the ground that the present action dealt with 
registered land, while the previous one did not. Upon failure to 
suaceed on this point, the only hope of the plaintiffs, or rather of 
the Attorney-General who appeared as amicus curiae, was to 
challenge the first Morelle case as a decision that had been given 
per incuriam. 

In seeking to do this, several considerations were advanced : — 
that the circumstances of the previous case were of a very special 
and unusual character, as they related to the law of mortmain 
which is both specialised and highly technical and a matter that 
very infrequently comes before the courts. Secondly, that the 
arguments in the case had been brief, counsel for the plaintiff 
company having only been instructed in the afternoon before the 
case came on for hearing. This had led to the absence of any 
sufficient emphasis being placed upon the connection of the law of 
mortmain with the feudal conception of land tenure, or upon the 
fact that the Act of 1888 was a consolidating and amending statute. 
` It will be observed from this that the Attorney-General is 
tacitly accepting as the major premise of his proposition that a 
decision given per incuriam means a decision given through 
ignorance or forgetfulness of certain relevant facts. As his minor 
premise he shows that the first Morele case was given through 
ignorance or forgetfulness of certain relevant facts, which can 
only lead to the conclusion that the case was decided per incuriam. 

In considering this proposition, the court declared that to accept 
the Attorney-General’s argument would necessarily involve the 
conclusion that it is open to the court to disregard an earlier 
decision of its own whenever it is made to appear that the court 
upon the earlier occasion had not had the benefit of the best 
argument that the researches and industry of counsel could pro- 
vide. As it was further stated that “ such a result would plainly 
be inconsistent with the maintenance of the principle of stare decisis 
in our courts,” it was clear that the Attorney-General’s major pre- 
mise was too wide. The court then substituted its own definition of 
per incuriam, which though expressly declared to be “ not neces- 
sarily exhaustive,” may be worth quoting in full. 

“ As a general rule,” it was stated, “the only cases in which 
decisions should be held to have been given per incuriam are 
those given in ignorance or forgetfulness of some inconsistent 
statutory provision or of some authority binding on the court con- 
cerned; so that in such cases some part of the decision or some 
step in the reasoning oa which it is based is found, on that account, 
to be demonstrably wrong.” 

Though it would be inappropriate to construe these words with 


the precision of a statute, it is relevant to note that the phrase 
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“ part of a decision ’’ must clearly mean one, or more, or all of 
the parts of a decision. Further, the inclusion of the two grounds 
*“some part of the decision or some step in the reasoning ’’ can 
only mean that even if a part of the decision is not demonstrably 
wrong, and for that reason not able to be held per incuriam, ‘it 
may still be set aside if its reasoning is demonstrably wrong. This 
statement must be qualified, however, to the extent that only the 
steps in the reasoning that can here be considered are those arising 
as a result of ignorance or forgetfulness of some statute or some 
binding authority—-any other errors of reasoning can only be 
rectified on appeal. ` 

The import of this declaration is that the court has drawn a 
distinction between a case where no argument at all has been 
presented on a particular point, and one where the argument was 
totally inadequate. If a relevant authority was not mentioned 
the decision may be challenged; if it was mentioned, however 
cursorly, the decision must stand. 


D. G. VALENTINE. 


JURISDICTION TO ANNUL A VODABLE MARRIAGE 


Lord Gopparp C.J. said recently,’ delivering the judgment of the 
Court of Criminal Appeal, holding that a woman is incompetent to 
give evidence on a criminal charge against her former husband 
after she has had the marriage annulled on grounds of his 
impotence: ‘*Smce the decision of the Court of Appeal in 
that case,? in Adams v. Adams? and De Reneville v. De 
Reneville * it is, we think, settled that the courts now regard the 
parties to a voidable marriage before decree to be for all purposes 
truly husband and wife. Unless there is a decree they will live 
and die as married persons with all thé incidents that attach to 
that estate. We think it clear that the reason for the mcom- 
petency applies to these persons with force at least equal to* the 
case of divorced persons. It would be artificial in the highest 
degree to apply a different rule in the two cases. It is with no 
disrespect that one can say that what is artificial is the old form 
of sentence in ee cases, which in truth perpetuates a canonical 
fiction.” 

Before the decision in R. v. Algar, it may be doubted if the 
tendency of the courts in purely domestic cases to equate the 
annulment of a voidable marriage more nearly with the dissolution 
of a valid marriage than the annulment of a void one was as 


1 In R. v. Algar [1954] 1 Q.B. 270, 284 e 
3 Re Haves [1940] Ch. 109 (C.A ) 

3 [1041] 1 K.B. 686 (C.À.) 

4 [1948] P 100 (CA) 

5 My itelion 


* Nov. 1988 NOTES OF CASES 605 


pronounced as it thereafter appeared. Im Re Eaves a woman 
entitled to property until remarriage was held unable to recover 
it where her second marriage was annulled because of the husband’s 
impotence, but the decision was undoubtedly affected by the delay 
of twelve years between the second marriage and its annulment, 
and the fact that the property had in the meantime been conveyed 
elsewhere. The later decision in Re Dewhurst* went the other 
way, and was more in line with the older case of Re Wombwell’s 
Settlement.’ On the other hand, Adams v. Adams, which held 
that annulment of a marriage for a wife’s impotence did not 
invalidate a previous agreement for her husband to pay her £1 
per week during their joint lives, followed the earlier case of 
Fowke v. Fowke,*® and exhibited a stronger tendency to equate 
voidability with dissolution. 

The third case cited by the Lord Chief Justice, De Reneville v. 
De Reneville, was one on the conflict of laws, and it is in this 
sphere that Willmer J. recently reached a decision ° that points in 
a direction other than that exhibited in the purely domestic 
decisions, culminating in R. v. Algar. In Ramsay-Fatrfaw v. 
Ramsay-Fatrfaa Willmer J. held that the English court had 
jurisdiction to annul, on grounds of incapacity and wilful refusal 
to. consummate, a marriage between persons both of whom were 
resident in England, although domiciled elsewhere, even although 
the marriage had not been celebrated in this country. In so doing 
he refused to follow the decision of Bateson J. in Inverclyde v. 
Inverclyde, that nothing short of domicile would suffice to found 
jurisdiction in the English courts to annul a voidable marriage. 
Some support for his view was afforded by the later cases of 
Easterbrook v. Easterbrook?) and Hutter v. Hutter, although 
the authority of these cases on the point was weakened by the fact 
that the marriages with which they were concerned had both 
been celebrated in England. In Ramsay-Fatrfaw v. Ramsay- 
Fairfaw the marriage had been celebrated in Egypt under the 
Foreign Marriage Act, 1892, s. 22, 

The decision in Ramsay-Fatrfaw v. Ramsay-Fairfan- will be 
welcomed not only for its own sake, but also for the salutary dis- 
tinction which it draws between the rules for the application of 
substantive family law in domestic cases, and those for the assump- 
tion of jurisdiction by the English courts in cases involving the 
conflict of laws. It is this latter question of the jurisdiction of 


¢ [1948] 1 Ch. 198, a decision of Harman J. 
T [1922] 2 Ch. 208, by Russell.J. 
3 [1088] 1 Oh. 774, by Farwell J. 
® Ramsay-Patrfaz v. Ramsay-Fairfac [1955] 8 W.L.R. 188; [1955] 2 Al 
H.R. 709. : 
10 [1081] P. 29. This decision was in fact distinguishable, since the husband 
was probably not po resident ın England. 
11 [1044] P. 10, by Hodson J. 
d’ [1944] P. 85, by Pilcher J. 
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the English courts in the conflict of laws which presses most 
urgently for reassessment in matters concerning family relations. 

Starting from the reasonable proposition that it is the country 
with which members of a family have the closest connection *that 
should primarily determine their legal relations,’* the English courts 
have established the principle that all matters of divorce are 
determinable exclusively by the courts of the domicile. Unfor- 
tunately, the concept of domicile has in the meantime been so 
artificially elaborated that in many cases it has no present con- 
nection whatever with the family or its members. The rule that 
every wife and child is automatically domiciled where the husband 
is domiciled frequently leads to their being domiciled in a country 
with which they have no real connection. Even the husband’s 
connection with the country of his domicile may be limited to the 
fact that it happened to be the place where his father was deemed 
to be domiciled at the time that he himself was born. 

In this situation it is warmly to be welcomed that wherever 
such a possibility remains the judges should place jurisdiction in 
matters of family law not in the courts of a domicile which may 
be wholly artificial, but in those of the country with which the 
parties have a real connection, that is to say, the country of their 
common residence. 

Willmer J. considered at some length the argument that the 
foundations on reaidence of the jurisdiction of the old ecclesiastical 
courts, which administered a law of nullity common to the whole 
of Christendom, could not be compared with that of the Probate 
and Divorce Division of the High Court, administering a strictly 
national law of nullity, which has been considerably extended by 
the Matrimonial Causes Act, s. 8.°* Here again he fortunately 
preferred a solution which appeared just and convenient to one 
suggested by analogy with a wholly different situation nearly a 
hundred years ago. 

An important question which still remains open is that of the 
law applicable to suits for nullity where the jurisdiction of the 
English courts is founded on the common residence of the parties. 
This did not fall for decisifn in Ramsay-Fatrfaw v. Ramsay- 
Fatrfam, since the law of the husband’s domicile (Scotland) and 
that of the common residence (England) coincided, but it may be 
hoped that the same reasons of justice and convenience which 
prompted Willmer J.’s decision on jurisdiction will persuade the 
court in future cases to apply the law of the common residence, 
which is also the lea fori. The Matrimonial Causes Act, 1950, 
s. 18 (8), affords a relevant analogy by providing that, in cases 


nature of a judgment in rem, and Lord edin's much-quoted dictum 

about marriage not being a res but savouring of a res, in Salvesen (or Von 
Lorang) v. Administrator of Austrian Property [1997] A.C. 641, 662. 

14 First introduced into English lew by the Matrimonial Causes Act, 1987,5.1. è 


13 Unfortunately this proposition was buttressed b much outmoded learning on 
ihe z 
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where the English court assumes jurisdiction in proceedings by a 
wife who is not domiciled here, the law applicable shall be that 
which would be applicable if both parties were domiciled here. 
The’ provisions of the Matrimonial Causes Act, 1950, s. 18 (1) and 
(2), were introduced by Parliament in 1987 and 1949, respectively, 
to- mitigate the intolerable hardship caused to wives by the common 
law rules limiting jurisdiction in matrimonial causes by the artificial 
concept of domicile. If the judges are now to cease extending the 
application of these discredited rules, it is reasonable that they 
should discontinue also the insistence upon applying the law of 
the artificial domicile. 


O. M. STONE. 


PoBLIC POLICY AND THE PURPOSE OF GErrnG MARRIED 


Silver v. Silver! exemplifies the problems which arise where a 
marriage is entered into, not because the parties wish, or intend, 
to become in fact husband and wife, but because one or other 
covets some incidental advantage which the law attributes to a 
spouse. 

In 1919, a German woman became attached to an Englishman 
whom she met in Germany. He was already married and could 
not obtain a divorce. They lived together in England and 
Germany and in 1925, with the sole object of being able to continue 
this cohabitation uninterruptedly in England, the woman went 
through a ceremony of marriage with his stepbrother, also an 
Englishman. By this ceremony; she automatically acquired 
British nationality by marriage,” and with it the right to live in 
this country where and for as long as she chose. She continued 
to live with her lover here until he died in 1948. During this 
period the only occasion on which she met her husband was when 
they visited the Home Office together some six months after 
their marriage, to declare falsely that they had cohabited for six 
months. 

After her lover’s death, the woman met a German man whom 
she wished to marry, and traced her husband to discuss the 
possibility of a divorce. Only in 1954 did she discover that since 
1940 he had been living with another woman, by whom he had 
had three children. She then petitioned for a declaration of 
nullity of the marriage in 1925, on grounds of lack of consent, 
and apparently relied on H. v. H.’ Collingwood J. distinguished 
H. v. H., where the spurious marriage had been entered into because 
the woman sone what might otherwise happen to her in Hungary, 


1 [1955] 1 W.L.R. 728; [1055] 2 All B.R. 614. 
2 Under the British Nationality and Status of Aliens Act, 1914, s. 10. 
3 [1954] P. 258. 
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and refused to declare the marriage void, but saying that he saw 
no advantage in insisting upon the maintenance of a union that 
had been a mere travesty from the beginning, he exercised his 
discretion in favour of the legal wife and granted her a decret of 
divorce, so that she could marry the German man as she wished, 
and her husband might also, if so inclined, marry the woman with 
whom he had lived for fifteen years and adopt their illegitimate 
children. 

It seems superfluous to suggest that the legal situation disclosed 
by this somewhat sordid story is unlikely to enhance respect either 
for the law or for the state of marriage. The principle that a 
woman automatically acquires her husband’s nationality, irrespec- 
tive of whether the marriage is real or sham, or whether she has 
any direct contact with the country of which her husband is a 
citizen, appears to have been mtroduced to the statute book by 
the Aliens Act, 1844. It opened up a two-way track of unnecessary 
hardship for British women who married foreigners on the one 
hand, and indiscriminate benefit for foreign women marrying 
British citizens on the other. Under the British Nationality and 
Status of Aliens Act, 1914, s. 10, any British woman marrying an 
alien automatically lost her British nationality,‘ whilst any foreign 
woman marrying a British subject automatically became British. 
It is common Knowledge that the latter provision was widely 
used by foreign women who, for good reasons or bad, were anxious 
to acquire British nationality, and with it the right to remain in 
this country as long as they chose. 

The British Nationality Act, 1948, s. 6 (2), still provides that 
any woman who has been married to a citizen of the United 
Kingdom and Colonies shall be entitled, on application to the 
Home Secretary (and if a British protected person or an alen, 
on taking an oath of allegiance), to be registered as a citizen of the 
United: Kingdom and Colonies.” This registration appears to be 
granted automatically and without separate inquiry, and there is 
reason to think that the device of acquiring British citizenship by 
a spurious marriage, of which dissolution is quickly sought, is 


4 Even though she never left land and her children, born in this country, 


were British by birth. she acquired her husband's nationality 
depended upon his national law. The Bntish Nationality Act, 1988, some- 
what mitigated the by providing thet such a woman should not 


lose her British nationality if within twelve months of the marriage she made 
a declaration of intention to retain ıt, or if she did not acquire the nationality 
of her husband. 

5 It has been sug (sec J. Jackson: The law relaisng to ths formation 
and annulment of marnage, p. 106), that an alien woman marrying a United 
Kingdom citizen after the Act of 1948 is not entitled to be registered as a 
citizen here because the words of the statute are: ‘a woman who has been 
mated to a citizen of the United Kimgdom and Colonies shall be 
entitled . . .'’ There seems no reason to think that this refers to marriage 
before the passing of the Act. 
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still used by foreign women unable otherwise to obtain permission 
to remain here.‘ 

The courts have indeed a difficult task in attempting to reach 
just decisions in the face of legislative provisions of this kind. 
On the one hand, a decree of nullity in such cases deprives the 
woman who has entered into such a fraudulent scheme of the 
British nationality to which she should never have been entitled. 
But this would be no deterrent in such a case as Silver v. Silver, 
where the woman had enjoyed British nationality for nearly 
thirty years, during which she wished to live here, and would be 
quite happy to lose it on marriage to a German. Moreover, it is 
hardly desirable that people should be encouraged to enter into 
marriages when it suits them and have them annulled at will. On 
the other hand, it is surely an abuse of the process of the courts 
for a woman who has entered into a sham marriage for the sole 
purpose of being able to live with another man to be solemnly 
granted a dissolution of this marriage because of the adultery of 
a husband with whom she has never lived and in whose behaviour 
she can have no real interest whatsoever. Surely it is time that 
the theory was discarded that by a ceremony of marriage a woman 
automatically acquires her husband’s nationality. Permission to 
reside in this country would of necessity be granted, as of course, 
to wives of British citizens, but the weighty matter of nationality 
should await the conclusion of proper inquiries, in the interests of 
both public security and public morals. 

O. M. STONE. 


WAIVER or CONTRACTUAL RIGHTS 


In 1988 the Tool Metal Manufacturing Co. Ltd. (T.M.M.C.), the 
owners of certain patents, entered into a formal agreement with 
the Tungsten Electric Co. Ltd. (T.E.C.O.) whereby T.M.M.C. 
licensed T.E.C.O. to deal in the products protected by the patents 
(called “ contract materials ’’) in consideration of T.E.C.O.’s pay- 
ing a royalty of 10 per cent. on the net value of all contract 
material used by T.E.C.O. otheg than material supplied by 
T.M.M.C. Clause 5 of the agreement provided that if in any 
month the contract material used by T.E.C.O. exceeded a quota 
of 50 kilograms T.E.C.O. should pay to T.M.M.C. “ compensation ” 
equal to 80 per cent. of the net value of the excess contract 
material. 

The compensation provision turned out to be a very hard one 
for T.E.C.O. even before the war. With the war, production 


* Evidence of the practice was given in H. v. H. [1954] P. 258, 261. There are 
of course many cases, of women ees from oppression of various kinds, 
which invite sympathy, but ıb is mitted that the best solution cannot 
be to prefer those who show so little respect for their own integrity or the 
social institutions of this country as to enter into sham marriages to secure 
such immediate and automatic advantage. - 
a 
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and, consequently, the burden greatly increased. T.E.C.O. com- 
plained bitterly of it. Im 1942 T.M.M.C. decided and intimated 
orally to T.E.C.O. that they would prepare a new agreement and, 
in the meantime, would not continue to demand compensation 
but would be content with a flat 10 per cent. royalty because *the 
national interest required the maximum production of contract 
material. No compensation was charged during the war and 
T.E.C.O. regulated their production accordingly. 

In September, 1944, T.M.M.C. submitted to T.E.C.O. the draft 
of a proposed new agreement (providing for the revival of com- 
pensation) but T.E.C.O. rejected it. In 1945 T.E.C.O. issued a 
writ against T.M.M.C. claiming damages for fraud or breach of 
warranty in the 1988 agreement. In formulating their claim for 
damages they alleged that it had been agreed that no compensation 
should be payable after December 81, 1989. T.M.M.C. denied 
any such agreement and alleged that if there were such an agree- 
ment, there was no consideration for it. By a counterclaim 
T.M.M.C. alleged that since 1942 T.E.C.O., in breach of their 
contract, had not paid royalties or compensation on the contract 
material they had used. They did not desire to claim compensa- 
tion for the period December 81, 1989, to May 80, 1945, but asked 
for compensation in respect of material used since June 1, 1945. 

Devlin J. found for T.M.M.C. on both claim and counter- 
claim.’ There had been no contract for the final termination of 
payment of compensation, but only a temporary modification 
pending a new agreement. This arrangement—though not pleaded 
as such—was binding in equity upon T.M.M.C., but terminable 
by them upon the giving of reasonable notice. The presentation 
of the draft agreement Amounted to notice that the arrangement 
was to end within a reasonable time if the agreement was not 
accepted. Compensation could, therefore, be recovered from 
June 1, 1945. This was nine months after the presentation of-the 
new agreement and amounted to reasonable notice. 

The Court of Appeal (Somervell, Singleton and Cohen L.JJ.) 
dismissed an appeal on the claim but allowed it on the counter- 
claim.” Following the principle of Hughes v. Metropolitan Rail- 
way? as interpreted by Bowen L.J. in Birmingham and District 
Land Co. v. L.N.W.R. Co.* the court affirmed that the arrange- 
ment to suspend compensation was binding upon T.M.M.C. until 
terminated by proper notice. But the presentation of the draft 
agreement was not such a notice. Draft agreements are presented 
not as final documents but for discussion and, as Cohen L.J. 
pointed out, the last letter written by T.H.C.O. relating to the 
draft agreement had remained unanswered. Both Somervell and 


1 (195%) 69 R.P.O. 108. 
3 (1059) 69 B.P.C. 108, 112. 
3 (1877) 2 App.Cas. 489. 

4 (1888) 40 Ch.D. 268, 286. 
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~ Cohen L.JJ. expressed the opinion that the delivery of the counter- 
claim on March 26, 1946, was a sufficient notice. 

Unfortunately these observations were obiter" but T.M.M.C. 
actel upon them by issuing a writ claiming compensation for a 
period beginning nine months after the delivery of the counter- 
claim, i.e., from January 1, 1947. T.E.C.O.’s defence that even 
the counterclaim was not a sufficient notice was rejected by 
Pearson J.* but accepted by the Court of Appeal.” The counter- 
claim was inadequate in two respects. (1) It did not purport to 
determine an existing arrangement but denied that there was any 
such arrangement. (2) It specified no date upon which waiver 
of compensation was to cease. Here the court followed Canadian 
Pacific Railway Co. v. The King* where it was held that there 
had been no revocation of a licence to maintain telegraph poles on 
Crown land largely on the ground that no date had been fixed by 
the Crown on which the revocation was to become effective. 

The House of Lords (Viscount Simonds, Lord Oaksey, Lord 
Tucker and Lord Cohen) restored the judgment of Pearson J.’ 
While it was true that the counterclaim did not purport to put 
an end to an existing arrangement, it did contain a clear intimation 
of a reversal by T.M.M.C. of their previous attitude. Where such 
a clear intimation was given it was not in all cases necessary to 
specify a date upon which the waiver would cease to operate, 
though equity would require a reasonable period for readjustment 
before the grantor would be allowed to resume his strict rights. 
The Canadian Pacific case laid down no general principle and was 
distinguishable on the grounds (a) that it concerned a common law 
licence and, unlike the present case, was not decided on equitable 
grounds; (b) that the Crown had written a letter indicating if the 
poles were not removed at once it would be necessary for the 
Crown to fix a date for their removal—and no such date had ever 
been fixed.*® 


s When the second action reached the House of Lords Lord Cohen observed 
that it was unfortunate that the Court of Appeal did not require T.H.0.0. 
to amend their pleadings so as to raise ghe equitable defence which they had 
successfully advanced in their arguments. ‘his would have mede the second 
action unnecessary. 

s (1054) 71 B.P.O. 1. 

T (1054) 71 R.P.C. 201; [1954] 1 W.L.R. 862; [1954] 2 All B.B. 28. 

s [1981] A.C. 414. 

° [1955] 1 W.L.R. 761; [1955] 2 All B.R. 657. 

10 T.B.C.O. raised three further defences which were rejected by all three 
cide a That clause 5 was a restraint of trade unreasonable in the publio 

they were unable to satisfy the heavy burden of so proving. 
E The That clause 5 was s penalty, but a penalty is a sum payable upon breach 
of a contractual obli n whereas the compensation was PREA in pursuance 
of a contractual obligation. (8) That clause 5 was under s. 88 


from unng an article supplied by persons other than the licensor. But it was 
held (Viscount Simonds dissenting) that the compensation provision imposed 
neither a prohibition nor a restriction. 
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Perhaps the most interesting aspect of the case is that the 
Court of Appeal held in the first action that the principle of 
Hughes v. Metropolitan Ratlway* applies to the case of waiver of 
a monetary obligation.’** May we not now assume that the Court 
of Appeal would concur in the dicta of Denning J. in the High 
Trees case `° that the landlord could not have recovered the rent 
for the war period? If so, it would appear that the rule in Foakes 
v. Beer ™ has no application where the debtor is expected by the 
creditor to alter his position irremediably in reliance on the 
creditor’s forbearance, and he does so. 

It is important to notice that the House of Lords did not decide 
that circumstances existed justifying the application of the principle 
of Hughes v. Metropolitan Ratlway.* The parties were estopped by 
the first action from denying that such circumstances did exist. But 
none of their Lordships cast doubt on this wider application of the 
rule. Lord Tucker, it is true, intimated that if the point had been 
open he would have wanted to hear argument on it, but his doubts 
seemed to relate to whether there had in fact been any reliance on 
a promise and he pointed out that the principle ‘‘ must now be 
regarded as of general application,” though it should ‘‘ be applied 
with great caution to purely creditor and debtor relationships.”’ 

Viscount Simonds too uttered a word of caution ‘against sup- 
posing, ** particularly in commercial transactions, that mere acts 
of indulgence are apt to create rights,” and emphasised ‘‘ that the 
gist of the equity lies in the fact that one party has by his conduct 
led the other to alter his position.” He added that he did not wish 
‘* to lend the authority of this House to the statement of the principle 
which is to be found in Combe v. Combe ** and may well be far too 
widely stated.’? The statement of principle referred to is presum- 
ably that of Denning L.J. The main difference between this state- 
ment and that of Bowen L.J. in the Birmingham and District Land 
Co.* case—of which Viscount Simonds seems to approve—is that 
Denning L.J.’s statement is not in terms confined to waiver of 
contractual rights, but applies, on the face of it, to all promises 
intended to affect legal relations and to be acted on by the promisee. 
However, since Denning L.J. émphasises elsewhere in his judgment 
that his principle does not create new causes of action but only 
prevents a party from insisting on his strict legal rights, it is clear 
that he too is concerned only with promises to forbear. There does 
not appear, then, to be much difference between Denning L.J. and 


11 That there was no such previous case was the ground upon which counsel 
in the first action unsuccessfall si leave of the Court of Appeal to 
R.P.C. 


appeal to the House of Lords; 106, 116. The has been 
canvassed in a number of cases involying e monetary obligation, e.g., the 
High Trees case itself, but in none does rb appear to have the ground 
of the decision. 


1a Fei K B. 180, 186. 
13 [1884] 9 App.Gas. 605. 
14 [1051] 2 EB as. 
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Bowen L.J. unless importance is attached to the word ‘“ con- 
tractual.”’ 
Having regard to the informal manner in which the principle of 


“Hughes v. Metropolitan Railway’ may be set in operation, it is 


submitted with respect that their Lordships were indeed wise to 
extlude any element of technicality from the mode in which its 
operation may be terminated. Any such technical requirements, as 
Lord Tucker pointed out, might tend to penalise or discourage the 
making of reasonable concessions. 

J. C. SWITH 


INSURABLE Loss oF a MOoTOR-CAR 


Ir appears that for some. time now the insurance world has sought a 
favourable ruling from the courts on the interpretation of the word 
“loss” in a policy of motor insurance. The patent ambiguity 
presented by the word “‘ loss ” * gives rise to difficulties which have 
been acknowledged judicially; thus, Bankes L.J. said in Moore v. 
Evans °’: “ Mere temporary deprivation would not under ordinary 
circumstances constitute a loss. On the other hand complete 
deprivation amounting to a certainty that the goods could never 
be recovered is not necessary to constitute a loss. It is between 
these two extremes that the difficult cases lie, and no assistance 
ean be derived from putting cases which are clearly on the one side 
or the other of the dividing line.” Similarly, Parker J (as he then 
was) in Webster v. General Accident, Fire and Life Assurance 
Corporation, Ltd.’ commented: ‘‘It is almost impossible to lay 
down any accurate test which will fit for all circumstances.’ The 
terseness of the judgment of Lord Goddard C.J. in Eisenger v. 
General Accident, Fire and Life Assurance Corporation, Lid.‘ comes 
therefore as a surprise to the legal profession. Moreover, the decision 
is a reaction against the trend away from the invocation of the 
criminal law test which Parker J. in Webster’s case rejected, 
although not entirely. 

In Webster and in Eisenger both Parker J. and Lord Goddard 
C.J., respectively, in cases stated by arbitrators, approached the 
matter initially in similar fashion. In testing whether there had 
been a loss both their Lordships proceeded to inquire whether the 
property in the car as well as the possession had passed; this led 


areca aca peace aD ao Aa tay eer ea ifying the assured 
a ae the car. See Shawoross on Motor Insurance, 


Qnd ed. (1049), * Bin 
3 ORTL ED, aain, 4Tl. 


958] 1 Q.B. R 

1055] 2 All E.R. 55] 1 W.L.R. 989. Webster's case was atad to the 
rd Chief Justice but is not referred to m the course of a d ly brief 
judgment (at p. 871). See also [1955] 2 Ll.L.Rep. 95 at p. 96, where the 
argument on behalf of the claimant 1s cited. The perfunctory treatment of the 
argument does less than justice to the claimant's case. 
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`“ Lord Goddard C.J. further to a consideration of the distinction made 
in the criminal law between a larceny by a trick and an obtaining 
by false pretences, whereas Parker J. felt it unnecessary to consider 
the arbitrator’s finding to the effect that there had been an obtaining 
by false pretences, being content to say that there had been a prima 
facie loss,® the latter specifically upheld the arbitrator’s finding in 
Eisenger to the same effect. The immediate reaction to the employ- 
ment of this distinction is one of considerable doubt as to the 
relevancy of the notion of the passing of possession with or without 
the property in relation to a query whether there has been a “‘ loss ” 
within the meaning of the particular policy before the court. The 
- raison d’étre seems to be derived from a passage in Shawcross on 
Motor Insurance which curiously does not appear to have been cited 
to Parker J. in Webster but is impliedly adopted by Lord Goddard - 
C.J. in Kisenger as forming the basis of the latter’s Judgment. The 
passage referred to proffers the view that if the vehicle is stolen 
the loss is covered, but the loss of it through false pretences or con- 
version would probably be regarded as a loss of money and not the 
vehicle, and therefore not a loss insured against and not a peril 
insured against. The facts in Eisenger afford ample illustration 
of the cogency of this argument. Indeed, on first impression there 
appears much force in the argument put forward in Shawcross as 
judicially approved by Lord Goddard C.J. The facts in Kisenger 
were as follows: 

The claimant was approached by a man with a view to the 
sale of his car. After a trial run the claimant, despite remon- 
strances by his wife as to the advisability of the transaction, 
accepted in exchange a cheque for £745. Two days later the 
claimant learnt that the cheque was valueless. 

‘The arbitrator found as a fact that there had been an obtaining of 
the car by false pretences and that therefore the property as well as 
possession of the car had passed. Lord Goddard C.J. accepted this 
finding and as a corollary held that there was therefore a loss of the 
proceeds of sale only. . 

On the question of the applicability in the realm of the civil 
Jaw of the distinction used in fhe criminal law one is involved in a 
circulis inewtricabilis. In the fleld of criminal law it is necessary 
to determine whether the facts support the notion of a parting with 
the property or not, in order to arrive at a decision as to the precise 
nature of the offence, i.e., obtaining by false pretences or larceny 
by a trick. When transferred -to the civil law the process is 
reversed. The crime is ascertained in order to determine the 


3 At p. 581. It could be said that in putting the case in this way Parker J. 
was not discarding the criminal lew test; ıt 1s true that he was employmg i 
only to the extent that an obtaimg by false preténoes 1s a prims - loss. 
His illustration (p. 580) die facia’ cl eha Are a Ea O O 
in Bisenger and upon which he arrived at a similar result to Lord Goddard 
C.J., indicates that he was not prepared wholly to overthrow the test. 

3 At p. 502. 
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question whether property has passed, yet to state the offence is to 
have determined the point to which one is attempting to reach. If 
for no other reason, therefore, the test should not be invoked in 
situations where two innocent parties are involved. To some extent 
this Ras been achieved in relation to the Factors Act, 1889, where 
the eriminal law test has been expressly jettisoned.’ 

Secondly, even were the test apposite, the corollary deduced by 
Lord Goddard C.J. appears to be a non-sequitur. Even supposing 
that the property passed, the fact that the cheque at the time of 
its passing to the payee was not intended to be met on presentation 
cannot mean that the ostensible payee has lost the proceeds of sale. 
The fact of the matter is that he has never had the proceeds of sale 
but has been merely the possessor of a worthless scrap of paper. 
The future realisation that the cheque is valueless relates back to 
the time of the transaction. In such circumstances what has been 
lost is the car, for the claimant would not have parted with the car 
had he known the true nature of the transaction. Where, of course, 
the intention that the cheque shall not be met occurs posterior to 
the transaction, the position might be otherwise. It might be pos- 
sible in this instance to assert that there was a loss of the proceeds 
of sale. 

The duty of the court, it is submitted, is to determine what the 
parties to the contract intended with regard to the scope and extent 
of the clause. It is idle for an insurer to plead that the claimant 
has been negligent in his dealing with the rogue, for the very nature 
of insurance is to seek indemnification against such occurrences. 
Only where the claimant has been fraudulent can liability under 
the policy be avoided. So long as the decision in Hisenger prevails 
insurance companies will be able to avoid indemnifymg insureds in 
a large number of cases which are barely distinguishable from cases 
of identical situations depending on the nature of the thief’s offence. 
On the basis that Eisenger is wrongly decided, any other argument 
put forward on behalf of the insurers can be countered by the courts 
employing the maxims Verba chartarum fortius accipiuntur contra 
proferentem.° 

e L. J. BLOM-COOPER. 


, CHARTERER’S LIABILITY FOR SAFETY OF PorT 


Tax Court of Appeal, in Compania Naviera Maropan SJA v. 
Bowaters Lloyd Pulp and Paper Mills, Lid. [1955] 2 Q.B. 68, 


T Pearson v. Rose a TaY [1951] 1 K.B. 275; Du Jardin v. Beadman Bros., 
Ltd. [1952] 2 Q.B. 712. 
E a E E AT O e ena 
failing correctly to analyse the transaction. 
* Hnghsh v. Wastern [1940] 2 K.B. 156; EE EE E T leas 
may be construed against either perty: A/S Ocean v. Blaok Sea A Baltio 
o Censral Insurance Company, Ltd. (1085) 51 Ll.L. Rep. 805. 
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has cleared up an important and long debated point—who is 
responsible for damage suffered by a ship that ‚is ordered to 
a port that turns out to be unsafe? Is it the shipowner or the 
charterer? Normally, said the court, it is for the charterer to 
make good the damage. z 

In this case, Bowaters chartered the Stork, the plaintiffs’ ship, 
to carry a cargo of logs from Newfoundland to England. The logs 
were to be taken aboard at Tommy’s Arm, a narrow arm of the sea 
where the ship’s bows were held by anchors and her stern was 
moored to an island. These conditions had been accepted in 
practice for a long time, but before the arrival of the Stork only 
one ship of comparable size had entered Tommy’s Arm. The master 
of the Stork doubted whether his ship would be safe there, for 
when moored as described very little water. remained between 
her and the rocks which rose on either side. The local pilot, 
however, a man of great experience, reassured the master in 
** picturesque,” but not reported, language that the port was safe. 
So the master took his ship in to Tommy’s Arm, but on the third 
day, in a gale, the Stork dragged her anchors and was driven 
on the rocks and damaged. 

The owners, in suing the charterers, based their claim on the 
terms of the charterparty, the ‘‘ Pulpwood Charter—From New- 
foundland and Eastern Canada,’’ described by Singleton L.J. as 
‘an extraordinary document, to say the least.” The words, how- 
ever, on which the court, which affirmed the judgment of Devlin J., 
based its judgment were sufficiently common for the decision to be 
capable of general application. 

According to the charterparty the ship was to proceed to not 
more than two “‘ approved loading places as ordered. ... Char- 
terers have the right to order the ship to load at two safe berths 
or loading places.” A specious defence by the charterers, who con- 
tended that there was, in view of the wording of the document, no 
duty to provide a safe port, was quickly disposed of by the court 
and requires no further consideration. The éourt held that safety 
was implied by the terms of this charterparty, but it also held, in 
favour of the charterers, that? Tommy’s Arm was an “‘ approved ” 
loading place, in that it was generally accepted by the trade; on 
the other hand, the court came to the conclusion that for this 
particular ship the loading place was not safe. 

This cleared the ground for the principal points in dispute: 
first, had the master, by yielding to the pilot’s persuasion, accepted 
the port as safe on behalf of his owners? In the opinion of the 
court he had not. Secondly, what was the nature of the “ safe 
loading place” promise? The master’s dilemma, said Singleton 
L.J., was that he owed his employers the duty to fulfil the terms 
of their contract with the charterer if this was feasible, but he would 
not risk the loss of his ship; yet if he refused to go to the port to. 


* Nov. 1985 NOTES OF CASES 617 


which he was ordered he might involve his owners in litigation over 
the loss of freight. The mere entering port could not be regarded 
as acceptance of danger, as the charterers contended, for, as 
Morris L.J. pointed out, to construe the obeying of orders in that 
way Would, if correct, be highly inconvenient to all concerned; it 
might mean that every ship, before obeying an order by the 
charterer, would have to send an advance party and report on the 
safety of the port. In the present case the master had been per- 
suaded by the pilot that the loading place was safe, but he had 
remained apprehensive and had not deliberately accepted the risk. 

In construing the words “‘ safe loading place” the charterers 
relied on West, Lid. v. Wrights (1985) 40 Com.Cas. 186, where a 
ship had been ordered alongside a wharf where it took the ground 
at low tide and was damaged, and where it was held that the person 
ordering the ship to the wharf—im that case the consignee and not 
a charterer—was not liable. The charterers also referred to the 
majority decision in an Australian case—Reardon Smith Line v. 
Australian Wheat Board [1954] 2 Lloyd’s Rep. 148. 

The Court of Appeal, however, upheld the owners’ claim, which 
was based on Grace & Co. v. General Steam Navigation Co. [1950] 
2 K.B. 888. The words “‘ safe port,” it was held, are not a condi- 
tion precedent, failure of which entitles the ship to disobey the 
order, but gives it no claim for compensation once failure is waived 
by entering the port. In fact, said the court, the words constitute 
a warranty, so that the charterers are liable to the owners in 
damages, to be determined according to both limbs of the rule in 
Hadley v. Bawendale. At the same time, the ship must not enter 
.a port which owners or master know to be unsafe, for to do so 
would be a breach of the duty to minimise the damage. It seems, 
therefore, that West v. Wrights has been overruled, for Morris L.J. 
said in conclusion that unless the two cases were distinguishable he 
felt unable to follow West’s case. In the writer’s opinion there is 
no distinction. 

The decision of this point of law is welcome, for the construc- 
tion of the words “‘ safe port” in a charterparty as a condition 
precedent, and not as a warranty, was somewhat artificial and not 
in accordance with the ordinary meaning usually ascribed to words 
in this type of contract. Previous discussion of the problem had 
been bedevilled by the introduction of the guilt factor, by the fact 
thet it was asked who—charterer or owner—was in the circum- 
stances best able to judge whether a certain port or berth was safe. 
It is curious that this should have been so, since in the general law 
of contract the breach of one of the terms of a contract does not 
normally depend on the guilt or innocence of one of the parties, 
and there never seemed to be any valid reason why different 
considerations should apply to the contract of affreightment. 


O. C. GUES. 
s © 
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SUBORDINATE LEGISLATION AND INJUNCTIONS TO MINISTERS 


Berorr the Crown Proceedings Act, 1947, an injunction would lie 
against a Minister of the Crown in his personal capacity.if he 
committed a civil wrong; it would never lie against the Crown; 
but whether the courts had any jurisdiction to issue an injunction 
against a Government Department or against a Minister acting in 
his official capacity was uncertain. In Hutton v. Secretary of State 
for War (1926) 48 T.L.R. 106 Tomlin J. held that they had not, 
but there were other decisions, of doubtful authority, going the 
other way. Yet it was settled law that mandamus could issue to 
order a Minister to perform a public duty, other than a duty owed 
to the Crown, imposed on him by statute; and if mandamus could 
issue, why could not a mandatory injunction, or a prohibitory 
Injunction to restrain him from acting ultra vtres? 

The Crown Proceedings Act left unaffected the law on proceed- 
ings against a Minister in his private capacity; it reaffirmed the 
rule that no injunction will lie against the Crown (section 21 (1) ); 
and it provided that no injunction shall be granted against an 
officer of the Crown if the effect of granting it will be to grant 
relief against the Crown which could not have been obtained against 
the Crown directly (section 21 (2)). This left unresolved the 
question whether a party could ever obtain an injunction against 
a Minister in his official capacity by establishing that he was acting 
not as a Crown servant but as an officer directly charged by Parlia- 
ment with specific responsibilities affecting private interests. 

In Harper v. Secretary of State for Home Affairs [1955] Ch. 288 
(noted at p. 281, anic}, an attempt to restrain the Secretary of 
State from presenting a draft Order, which had been approved by 
both Houses of Parliament, to Her Majesty in-Council failed, 
mainly on the ground that the Order was intra vires. During the 
course of his judgment Sir Raymond Evershed M.R. expressed 
doubts whether in any event an injunction would have lain against 
the Secretary of State, having regard to the provisions of the Crown 

j Act. His Lordship’s doubts would appear to have 
been well founded, for the plaintiff was in effect seeking an injunc- 
tion to restrain the Crown from making an Order in Council (cf. 
Crown Proceedings Act, s. 21 (2)). The problem remained 
whether the same considerations would necessarily apply if an 
injunction were sought to restrain a Minister from making a 
statutory order in his own name. In Merricks v. Heathcoat- 
Amory and the Minister of Agriculture, Fisheries and Food 
[1955] Ch. 567 the plaintiff moved for a mandatory injunction 
against Mr. D. Heathcoat-Amory, both in his personal capacity 
and in. his capacity as Minister, ordering him to withdraw 
the draft of a potato marketing scheme made under the 
Agricultural Marketing Act, 1981, and already laid by him 
before both Houses of Parliament for approval; and for $ 
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prohibitory injunction restraining him from seeking the approval of 
the scheme by each House and from making a statutory order 
approving the scheme. The plaintiff contended that the scheme 
was filtra vires; but he was defeated in limine on the ground that 
the cburt had no jurisdiction to award the relief sought. Upjohn J. 
held that the defendant was acting throughout ‘‘ in his capacity as 
an officer representing the Crown,” and was not acting in a private 
capacity or in the capacity of a designated officer who was not 
representing the Crown. He found it difficult to conceive of any 
legislative scheme in which a Minister could fall within this last 
category. On the further question, whether the court had any 
jurisdiction to interfere, and if so whether it would be proper to 
interfere, with the course of parliamentary proceedings upon an 
order, his Lordship confined himself to saying that he saw ‘‘ much 
force in the arguments put forward by the Attorney-General; but 
in this delicate and difficult branch of the law it is much better 
not to express an opinion on any matter which does not directly 
arise for decision.’’ * 

Even if the plaintiff had adequate locus standi (a matter that 
is not considered in the judgment), it is surely inconceivable that 
he could have obtained the relief he sought. There is no precedent 
for judicial intervention requiring a member of Parliament to follow 
a prescribed course of action in his capacity as a member, or for 
preventing either House from considering a matter of which it is 
already seised. In R. v. Electricity Commissioners [1924] 1 K.B. 
171 the court intervened before the impugned scheme had come 
before either the responsible Minister or Parliament; in Harper’s 
case, where the court refused to intervene, each House had already 
given its approval to the draft Order. The plaintiff in the present 
case was asking the court to interfere directly with legislative pro- 
ceedings in Parliament. To lay down principles of public policy 
that may help to define the boundaries between the functions of 
Parliament and the courts in matters of subordinate legislation is 
not easy, but it seems clear that a serious constitutional issue would 
have arisen had the court intervened in this case. It may be added 
that although the Minister could hawe withdrawn the draft scheme 
from the House of Commons, he could not have moved to withdraw 
it from the Lords. 


1 In The Times report of the argument in the case (May 4, 1955) the following 
passage appears: 

The Attorney-General: This court was being asked to affect the conduct of 

a member of Parliament in Parliament by granti these injunctions. 

Attempting to influence the conduct of a member of Parliament in Parliament 

by any kind of threat wes olearly a breach of the privilege of Parliament and 

j le as a contempt. In the old days those who attempted that kınd of 

thing were dealt with, gnd one could find instances where counsel and their 

chents had been summoned to the Bar of the House and dealt with for 


sae e 

His ip: Are you threatening me? Or whom are you threatening? 
Counsel: I am not threatening anyone I am merely adverting on what 

happened in the old days. 
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Upjohn J. did not expressly state that there were no circum- 
stances in which an injunction could be awarded against a Minister 
in his official capacity. Unless, however, a court is prepared to 
draw analogies with the law of mandamus and to impute a fome- 
what artificial duality to the official functions of Ministers, there 
is little prospect that this relief, will ever in fact be granted to a 
party aggrieved by an ultra vires act performed by a Minister qua’ 
Minister. This is unfortunate, for although the public interest may 
suffer if a court mjudiciously exercises a discretion to award an 
injunction against a Minister, it will certainly suffer if the courts 
consider themselves to be invariably precluded from awarding 
against Ministers the most effective form or relief for parties whose 
interests are or are about to be injured by unlawful conduct. 


S. A. DE SMITH. 


Toe Acros Reus IN CRIMINAL ATTEMPTS 


THE answer to the question whether an act amounts to a criminal 
attempt is, in the English authorities, discussed in terms of 
“í proximity ’’ to the crime intended, and it has been said that no 
abstract test can be formulated to determine whether the act is 
sufficiently ‘‘ proximate.” 1 Sir John Salmond, however, sug- 
gested °? a test which Professor Glanville Williams has labelled the 
“‘ equivocality ° theory. In a judgment in the New Zealand 
Court of Appeal ¢ Salmond J. applied this test to determine whether 
or not an act was sufficiently proximate to constitute an attempt. 
In view of Professor Williams’s assertion that Salmond J.’s 
theory, while not having received judicial support in England but, 
having been approved in Archbold, “is perhaps in a fair way to 
official -adoption,’’* the effect of its application in Campbell & 
Bradley v. Ward [1955] N.Z.L.R. 471 is important as showing the 
unfortunate results to which it may lead. 
Salmond J., in Barker, formulated the tesf as follows: 
An act done with intent to commit a crime is not a criminal 
attempt unless it is of such a nature as to be in itself sufficient 
evidence of the criminal intent with which it is done. A 
crimmal attempt is an act which shows criminal intent on the 
face of it. The case must be one in which res ipsa loquitur. 
An act, on the other hand, which is in its own nature and on 
the face of it Innocent is not a criminal attempt. It cannot be 
brought within the scope of criminal attempt by evidence 
aliunde as to the criminal purpose with which it is done." 


1 Bee, 6.9., P e E roar 14th ed, p. 82. 
2 Salmond. Ju pp. 887, 888. 

3 Glanville Willams, Criminal Law. The General Part, p. 488. 
4 Barker [1924] N.Z.L.B. 885. 

5 Op. cit., p. 488. 

€ Barker (supra), p. 874. e 
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Elsewhere in the judgment, an act meeting this requirement is 
referred to as actus loquens. 

The facts in Campbell & Bradley v. Ward were as follows. E., 
on returning to his motor-car which had been left unattended, saw 
a man, McCallion, emerging from the front seat. McCallion ran off 
and entered another car which was standing nearby with its engine 
running and in which were the two appellants, Campbell and 
Bradley. E. jumped on the running board and, after a struggle, 
succeeded in pulling McCallion out. The car, with the two appel- 
lants in it, drove off down the road. It subsequently returned but 
was not stopped and the appellants were not arrested until later. 
They were charged, together with McCallion, with an attempt to 
steal a battery from E.’s car. Bradley made a statement in which 
he said that he and his companions had “ agreed that it would be 
“a good idea’ to get a battery, and McCallion tried to get into 
several cars for that purpose, and with the subsidiary purpose of 
getting a radio for Campbell.” Campbell also made a statement 
to the effect that McCallion had attempted to get into cars with the 
intention of stealing anything: he could (without specifying either a 
battery or a radio) and he further admitted that it was their inten- 
tion to share in anything that was taken. _McCallion apparently 
also made a statement which was, of course, inadmissible against 
either of the appellants. AJl three were convicted by a stipendiary 
magistrate and Campbell and Bradley appealed. 

F. B. Adams J. held, on appeal, that he was bound by a state- 
ment of the New Zealand Court of Appeal in Yelds,’ to consider 
not only the proximity of the act, but also whether it was actus 
loquens; that is, he had to apply, in Professor Williams’s ter- 
minology (which the learned judge adopted), both the proximity ° 
test and the equivocality test. Salmond J. had originally formu- 
lated the equivocality theory as a means of determining whether 
or not the act was sufficiently proximate, but F. B. Adams J. held 
that 

His [Salmond’s]*view that the latter is exhaustive -has been 
authoritatively rejected. 

This note is not concerned to disguss this rather curious result 
nor how the law of New Zealand has arrived at it, but is concerned 
only with the effect of the application of the equivocality test. 
That test must now be applied in New Zealand, not merely as a 
means of determining whether or not an act is sufficiently proximate 
but as a separate and additional test to determine whether an act 
(sufficiently proximate) may constitute an attempt. ‘This fact 


7T [1928] N.Z.L.R. 18. 

8 s. 98 (2) of the Orimes Apt, 1006, vs., ‘' The question whether an act done or 
omitted with intent to commit an offence is or is not only preparation for the 
commission of that offence, and too remote to constitute an a to commit 
it, w a question of law," 1s expressed in terms of remoteness, but this was 
taken by the learned judge as being equivalent to the rule expressed in terms 

ẹ of proximity. 
Vor. 18 = $ j 40 
è 
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throws into striking relief the differing consequences that flow from 
the application of each test. 

The learned judge said that, if he were free to apply the 
“* proximity ’’ test without qualification, he would have had no 
hesitation in holding, as against the appellants, that McCallion’s 
conduct was sufficiently proximate to constitute an attempt’ to 
steal whatever was to be stolen. With the necessary proof of intent 
he would then have held that his conduct amounted to an attempted 
theft, leaving only the further question whether the appellants 
were parties to the attempt within the meaning of section 90 of the 
Crimes Act, 1908 (which codifies the law relating to parties). But 
as he held himself bound to decide also whether the acts of 
McCallion were unequivocal as to the crime intended and as, on 
the evidence, those acts were necessarily equivocal, the appellants’ 
statements being inadmissible to settle the equivocality, he held 
that the appeals must be allowed. 


The difficulties flowing from the qualified adoption of Salmond 
J.’s test were expressed by the learned judge as follows: 
In the first place, as explained above, it [the equivocality 
theory] may exclude overt acts that are proximate, and are 
toved ab eawtra to have been done with the necessary intent. 
the second place, it precludes resort to extraneous evidence 
for the purpose of identifying the particular crime intended. 
To take Professor Glanville Williams’s illustration of the masked 
man found in an enclosed yard at night, the question whether 
he was attempting burglary or arson—or, mdeed, whether he 
was onten a k any crime at all—though unequivocally 
resolved by his confession, may be capable of being resolved 
without resort to such extraneous evidence; and, the overt act 
being equivocal, our law as it stands prohibits conviction on 
any charge of attempt, no matter how clearly a specific 
criminal intent may be proved by subsequent confession or 
other extrinsic evidence of intent. 
And he added: 


In those circumstances, though the court knows full well as 
against both appellants that it was theft that was contem- 
plated, it is impossible fo convict them of attempted theft. 
Accordingly, the convictions for the attempt cannot stand. 
If this be regarded as unsatisfactory, the remedying of it seems 
to rest with the legislature. 

An earlier case, Moore,’ in which the New Zealand Court of Appeal 
applied Salmond J.’s test, has been held up by Professor Glanville 
Williams }* as a warning to other jurisdictions. F. B. Adams J., 
in the instant case, expressed the opinion that the decision in 
Moore might well have been the same on a simple application of 
the proximity rule, but if further warning is needed, in view of the 


® [108] N.Z.L.R. 974. 
10 Op. æt., p. 486. 
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possibility of Salmond J.’s theory being accepted elsewhere than 
in New Zealand, Campbell & Bradley v. Ward may be offered as 
a substitute. 


P. B. A. Sm. 


InviTEes—Notice OF UnusvuaLt DANGERS 


To the formidable list of common law judges who have rejected 
the principle upon which the majority of the House of Lords 
decided London Graving Dock Co., Lid. v. Horton [1951] A.C. 
787 all the members of the Irish Supreme Court may now be added. 
A Note on the contrary and novel opinion of one Irish judge, 
Moore J., in Long v. Saorstat Continental Steamship 
Co., Ltd. (1058, still unreported) appeared in these pages last 
year: vol. 17, pp. 160-2. Now in Maguire v. Pacific Steam 
Navigation Co., Ltd. (1955, unreported as yet) the Irish Supreme 
Court has unanimously adopted and applied this opinion. 
In the latest case M., the plaintiff, was a docker, employed by 
a firm of stevedores, whose duty was to help in unloading the cargo 
of a ship belonging to the defendants. While M. was engaged upon 
this work part of the cargo fell on him and caused him substantial 
injuries. A net which the defendants had erected to guard against 
such an event proved ineffective. The facts found by the jury, that 
the cargo constituted an unusual danger, and that the defendants 
knew or ought to have known of it, were not contested in the 
Supreme Court. The findings that M. was not himself negligent 
and that he had not voluntarily accepted the risk of injury were 
confirmed on appeal. But the Supreme Court did hold that the 
finding that M. did not know of the danger could not stand. 
Given then that the plaintiff knew of the danger, the very same 
problem which confronted the House of Lords in Horton’s case was 
now before the Irish Supreme Court. As the Chief Justice said: 
“ The question to be considered is whether an invitor can be held 
liable in tort for mjury caused by the dangerous state of his 
premises of which he knew or ought to have known to an invitee 
who though sciens was neither velens nor careless of his own 
safety.” He noted that the majority of the House of Lords in 
Horton’s case held that the invitee’s knowledge of the unusual risk 
exonerated the occupiers from -liability for the damage sustained 
by the invitee. But he preferred to adopt the contrary opinion of 
Kingsmill Moore J. in Long’s case, supra. Applying this principle 
to the facts he held that the shipowners, as occupiers, had failed 
to use reasonable care to prevent damage to the plaintiff. 
Accordingly, under the principle of Indermaur v. Dames (1866) 
L.R. 1 C.P. 274, the shipowners were liable to the plaintiff. 
Lavery, O’Daly and Maguire JJ. concurred. Kingsmill Moore J., 
of course, agreed with this judgment, but took the opportunity of 


restating his view of the relevance of notice: 
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** Notice of the se given to the invitee, or knowledge 
of the danger acqui by the invitee, does not necessarily 
provide a defence to the owner of the premises on which the 
accident occurred. Ordinarily, when such notice or knowl 
enables the invitee to avoid the danger, while effectively 
carrying out the task which he is invited to perform, a defence 
will be provided for the owner; but where the notice or know- 

-ledge does not enable the invitee to avoid this danger, if he is 

effectively to carry out his task, then such notice or knowl 

is not in itself a defence, though it may form an element in 

other. defences, such as volenti non fit injuria or contributory 

negligence.” ; 

The problem in question has been considered recently by the 
English Law Reform Committee: see their Third Report on 
Occupiers’ Liability to Invitees, Licensees and Trespassers, 1954, 
Cmd. 9805, paras. 14-28. At para. 77 of the majority report the 
widespread dissatisfaction with the relevant ruling in Horton’s case 
is expressed in strong terms: 

‘‘Our first reservation . . . concerns the effect of full know- 

ledge and appreciation of the nature and extent of the risk as 

a bar to any action by the injured invitee. We feel that in 
some cases an absolute bar on this ground is liable to work 
injustice, and indeed that it actually did so in Horton’s case. 
` We think that even with this degree of knowledge the invitee 
should be entitled to succeed if it is shown that in all the 
circumstances of the case he acted reasonably in entering, or 
in using, or continuing to use, the premises notwithstanding 
the existence of the danger.” 

The Law Reform Committee’s positive recommendations, in paras. 

78 (vii) and 95 (vii), are more detailed: 

‘t The fact that a visitor has knowledge (whether due to warn- 
ing by the occupier or otherwise) of some particular danger 
should not in itself discharge the occupier from Hability to the 
visitor for any damage arising from that danger, but— 

(a) the fact that the occupier has given adequate warning 
of the danger, or is otherwise aware or has reasonable ground 

for believing that the visitor knows of the danger, should be a 
circumstance to be taken into account (in addition to all other 
relevant circumstances) in determining whether, in relation to 
that visitor, the occupier has discharged the common duty of 
care so far as that danger is concerned; . 

(b) where the occupier has warned the visitor of any such 
danger, and the nature of the danger, the terms of the warning 
and other relevant circumstances of the case are such as to 
make it reasonable to hold that by such warning the occupier 
intended, and was or ought to have been understood by the 
visitor as intending, to attach to his invitation or permission 
& condition to the effect that the visitor was to assume the risk 
of any damage to himself which might result from the danger 
to which the warning related, it should be open to the court to | 
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hold that a condition to that effect had been attached to the 
invitation; 
(e) where the visitor has knowledge of the danger, his 

*knowledge should be taken into account as a circumstance 

e relevant to the question whether any damage sustained by him 

, is wholly or y the result of his own fault.” 

So, at present, Irish law, as laid down in Magutre’s case, 
diverges from English law, as laid down in Horton’s case, on this 
particular point, to the advantage of the former—as argued in the 
previous Note. The ratio decidendi of the Irish Supreme Court in 
Magutre’s case should add weight to this particular recommenda- 
tion of the Law Reform Committee when the larger question of 
occupiers’ liability to visitors comes before Parliament. 


F. E. Downick. 


EDITORIAL NOTE 


Re Spensley’s Will Trusts Lel 2 All E.R. 49, noted at Vol. 16, 
p- 95, was reversed by the Court of Appeal: [1954] Ch. 288. 


Re Delhi Electric Supply and Traction Co., Ltd. [1954] Ch. 181; 
[1958] 8 W.L.R. 1085, C.A., noted at Vol. 17, p. 167, was 
affirmed by the House of Lords, sub nom. Government of 
India v. Taylor [1955] A.C. 491. 


Morelle v. Waterworth [1955] 1 Q.B. 1, C.A., noted at p. 78, ante, 
has been followed and applied by the Court of Appeal in 
Morelle v. Wakeling [1955] 2 W.L.R. 672; [1955] 1 E.R. 
708, and Att.-Gen. v. Parsons [1955] 8 W.L.R. 29; [1955] 
2 All E.R. 466. 
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CIVIL LIBERTIES AND THE Vinson Court. By C. HERMAN PRITCHETT. 
297 and xi PP. with index. The University of Chicago Press. 
1954. [England: Cambridge University Press. ] 


Tas book is in effect a continuation of Professor Pritchett’s earlier study 
“The Roosevelt Court” which attracted a good deal of attention, by no means 
all of it of a favourable character, when it appeared in 1948. The author 
is not a lawyer but a sociologist. He is, however, aware that he is not 
equipped to discuss legal problems on a technical basis and it is but seldom 
that he gets into difficulttes. His method of approaching his subject is to 
‘study the individual reactions of the Justices of the Supreme Court to the 
warlous problems which are brought before them for decision. That court 
is concerned with policy making; legal policy admittedly, political social 
policy in fact, though not always admittedly. In policy making the tem 
perament of the judge, and his philosophy of life, are decisive factors. This 
has been generally accepted since the tme of Holmes—indeed Judge Jerome 
Frank and his school go further and regard the personal approach of the 
Judge as the essential element in all case deciding. Professor Pritchett’s 
important contribution to this discussion is that he attempts, by the detailed 
examination of a whole series of cases which have been before the Supreme 
- Court, to analyse the way this factor operates. He even goes so far as to 
provide statistical analyses of the alignments of the different justices in 
groups of cases where the decisions were not unanimous—and one of the 
most significant facts which he brings out is that since the time of Holmes 
there has been a remarkable increase in the number of nonunanimous 
decisions handed down, emounting in some terms actually to no less than 
80 per cent, and the present generation of justices have been much less 
ready to give up thelr personal views, and to concur with judgments as to 


which they felt doubt, than were the justices of earlier times. The use of“ 


these statistical methods was rather sharply criticised by some reviewers of 
“the Roosevelt Court,” and in the present volume the author does not make 
such extensive use of them. Personally I am sorry for this. In the earlier 
volume it was interesting to observe how a justice like Stone would react as 
between political and economic liberty; his jJudgmefits being more left in 
the former type of case than in the latter: comparisons of the different 
tables yielded many interesting results of this kind. 

The present volume covers a somewhat narrower field than the earlier one, 
since it deals only with cases on civil liberties, which of course have greatly 
engaged the attention of the Supreme Court since the end of the war. 
Nevertheless even in the earlier volume it was with aspects of criminal, 
administrative, and labour law in which Hberty was involved that Professor 
Pritchett had concerned himself so that the difference in “scope” is not so 
great as might at first appear. The additional concentration does enable 
Professor Pritchett to push his analysis rather further, which brings out that 
even in respect of civil liberty one aspect of the subject may evoke greater 
enthusiasm in a particular justice than another. Thus Jackson while on 
the whole occupying a position on the right wing of the court was sensitive 
on the subject of search and seizure in respect of which he was usually 
prepared to go further than the avowed libertarians Black, Douglas and 
Rutledge, who tended to take into account the sort of circumstances in which 
the right of search or seizure was being used, being much more ready to 
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uphold the use of these powers in support of the enforcement of a social 
law, ¢.g., against bootleggers, than when directed at alleged political 
conspirators. 

Mi is interesting to observe that quite half the justices who figure so 
prominently in these pages had spent the best part of their earller working 
lives teaching in law schools. This fact, however, does not seem to influence 
the way they lined up. Thus Douglas from Yale and Rutledge from Iowa 
were fairly consistently in the left while Frankfurter from Harvard is found, 
during the period of the Vinson court at any rate, almost as certainly in the 
other camp. The last named “was destined to become one of the great 
puzles of the Roosevelt court,” though during the period dealt with in the 
present volume his position in the court had become clearer. His work and 
personality are certainty one of the most interesting features of Professor 
Pritchett’s book. While at’ Harvard his name had been associated with that 
of Chafee in the struggle to uphold civil liberties, and he had been an carly 
academic supporter of the New Deal. He had of course also been a leading 
disciple of Holmes. The “pussle” with regard to him is that in these 
circumstances be should have become associated with the “right” wing of 
the Supreme Court particularly in civil liberties cases. 

The actual handling of practical business does of course often lead to the 
development of a more conservative attitude, particularly perhaps in those 
whose experience has been largely academic. There may be an element of 
this with Justice Frankfurter. More important, however, appears to be 
his deliberate decision not to allow personal predilections to influence his 
judgments; he has become an cutstanding adherent to the doctrine of 
Judicial restraint. This has meant in the past that the judiciary should 
refrain from avoiding contests with the legislature and executive except in 
cases where the duty to do so is clear and imperative With Frankfurter 
this has apparently-often meant sacrificing a view which he would otherwise 
have given effect to in the interest of democratic principle. He has since 
Holmes been by temperament the most philosophic of the Supreme Court 
Justices, and his judicial action is symptomatic of a carefully worked out 
system of thought. In this his work is perhaps more in line with our own 
conception of the work of an appellate Judge than that prevalent in the 
U. S. A, at any rate as regards the Supreme Court. 

I must not be taken to mean by this that the personal element does not 
play its part in the judicial process in this country; of course it does. But 
our courts do not have the same conception of their work being that of 
policy making as preysails in the American Federal Courts, at any rate in 
regard to constitutional matters. The English Judge is concerned to apply 
the policy laid down by the legislature; the American judge has to construe 
statutes in the light of constitutional instruments and in the spirit of a some- 
what elastic Supreme Court policy which has developed down the years. 
The American is thus a good deal freer than his English counterpart. 

Nevertheless it would be interesting and indeed valuable to apply a modi- 
fied form of Professor Pritchett’s method to some period of our own legal 
history with a view to assessing how, say in the House of Lordas, the develop- 
ment of our law, or conversely its failure to develop, has been influenced 
by the temperaments and philosophies of our Judges. Till that has been done 
English judges might do worse than peruse Professor Pritchett’s two 
volumes which could open the eyes of some of them to temptations the 
existence of which they had never suspected. 

C. 
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Toe AMERICAN Lawyer: A SUMMARY OF THE SURVEY OF THE LEGAL 
PRoFESSION. By ALBERT P. BLAUSTEIN and CHARLES O. 
Porter. [Chicago: The University of Chicago Press. 1954. 
xi and 860 pp. 41s. 6d. net.] ° 


Toe Youne Lawyer. By Joms L. Cray, M.A., Jonn B. Frankn- 
BURG, M.A., and JoHN A. BAKER, M.A., B.C.L. [London: 
Butterworth & Co. (Publishers) Ltd. 1955. 167 and 8 pp. 
(index). 12s. 6d. net.] 


Axrricaws have always been statistically minded, and the passion which has 
enriched Western culture with the Gallup Poll and the two Kinsey Reports 
bas now resulted in a survey of the legal profession in the United States, 
informing one of everything about the American lawyer from his income and 
the use of his leisure time to the fact that he must have his fingerprints 
checked by the F.B.I. before he can be called to the Bar. For seven years 
three hundred research workers under the joint sponsorship of the American 
Bar Association and the Carnegie Corporation spent a quarter of a million 
dollars producing the thousands of printed pages containing the results of 
their researches. “Even if easily available,” writes the Director of the 
Survey in his foreword, “the aggregate bulk of all this material would dismay 
most potential readers and impose an intolerable burden on their limited 
time.” One agrees, and is grateful to the two young lawyers who have 
followed the example of Sir James Fraser in his condensation of the twelve- 
volume The Golden Bough, and D. C. Somervell in his epitome of Arnold 
Toynbee’s 4 Study of History, and embodied the results of the Survey in a 
single volume. 

There are 902,087 lawyers in the United States, New York State heading 
the list with 88,206 and the fortunate Alaska coming at the bottom with only 
94 As a class American lawyers are unpopular, the most generally accepted 
description being that of a man “who gets two other men to strip for a 
fight and then takes their clothes.” Such a judgment will surprise the 
English reader, since in England the Bar is still the premier profession, 
arousing the admiration and respect which the French reserve for the 
“savant,” the Irish for the priesthood, and the Germans—at least before 
the war—for the professional soldier. In the United States, however, it is 
not the lawyer but the business man who carries off the palm 

English readers will be further dismayed to learn that the majority of 
American judges are elected by popular vote after a campaign which has 
all the violence and passion of a Presidential election. They will be shocked 
to read of the primitive system of legal ald provided by the richest country 
in the world, and by the Survey's estimate that only 55 per cent. of the need 
for civil aid is being met, while fewer than half the countles provide counsel 
for the indigent in criminal cases. Another shock is the revelation of the 
custom—epparently generally indulged in by counsel—of revealing evidence to 
the newspapers before their case has reached the court. Thus two trials result, 
one in the newspapers, the other in the courts. Here, however, there is less 
scope for complacency, since we have our own scandal in the prejudicial 
publicity given to the preliminary hearings in criminal cases, which makes it 
Impossible to select an unbiased jury. : 

Many problems, however, facing the American Bar are shared by the 
English profession. Women lawyers share the same unjustified unpopularity 
and the 5,000 who have qualified are confined mainly to office and administra- 
tive work. As in England the profession is overcrowded and great difficulty 
is encountered in placing law school graduates. Here, American practice 
is more enlightened than our own, since many law schools have established 
special offices with the necessary detailed knowledge and professional contacts 


for placing their graduates in suitable affices and chambers. American lawyers m 
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also face an acute retirement problem. Nineteenth-century conditions made 
substantial saving possible, but today although the “ glittering prizes” remain, 
high taxation has deprived them of their gilt. Limited social security schemes 
exis, in the United States, but lawyers are debarred from participation. 
Nathaniel Goldstein suggests a solution similar to that adopted at the English 
Bar: “the projection of a limited proportion of lawyers’ earnings into the 
future in order te escape the full impact of surtax on peak earnings.” Such 
schemes are only palliatives, and what is needed in England as much as in the 
United States is a full-scale contributory pensions scheme sponsored by 
the professional associations, on the model of the F.S.S U. which has been 
of such benefit to academic lawyers. 

American lawyers play an even greater part in political life than thelr 
English brethren. The House of Commons has always had a high percentage 
of lawyers, but the figures for Congress are startling. From the 7ist to the 
75th Congresses, lawyers provided between 61 per cent. and 75 per cent. 
of the total membership of the Senate, and from 56 per cent. to 65 per cent. 
of the members of the House of Representatives. Furthermore since 1900 
lawyers have accounted for a quarter of the membership of the Stete legis- 
latures. As for law students, 45 per cent. of those questioned expressed an 
Interest in future political activity. “It follows,” writes Chief Justice 
Vanderbilt, “that the college training of this group in government, economics, 
and history, and in ethics, philosophy and the humanities is a matter of 
paramount importance to the body politic. It is equally desirable that in law 
school they should receive proper training in every branch of public law as 
well as international law, by way of preparation for a career of public life.” 
It is clear, however, from the chapter on legal education that this is little more 
than a pious aspiration, since lawyers, despite the attendance of the over- 
whelming majority at law schools, are a profoundly uncultured group. Only 
8 per cent. ever read books about poetry, art or music, while the only high 
figure for reading is 84 per cent, referring to those who read local news- 
papers! “No instructor,” says the Survey, “in any class in any law school 
can make a reference to Plato, Aristotle, to the Bible or to Shakespeare, or 
even to the Constitution itself with any assurance that he will be understood. 
Law students are unable to think straight, or write or speak in clear, forceful 
or attractive English” ‘Things are not so bad in England, but we have no 
cause for self congratulation in the curriculum of our law schools. Funda- 
mentally both countries face the same problem, the need to reconcile the 
requirements of a liberal education with the vocational training which every 
law student must receive at some stage. In both countries the law schools 
have tried to supply both, and as a result have achieved neither. Law in 
American Universities js at least in theory a post-graduate study, but the 
preliminary requirement is not a degree, but “three years acceptable college 
work,” the word “acceptable” being liberally interpreted. It would not be 
practicable to make law a post-graduat® study in England, but the time 
Js ripe for a drastic revision of the law syllabuses and a linking of the study 
of law with economics and the social sciences. At the ancient universities 
the long-established habit of future lawyers reading for a school other than 
law is on the decline, and more students are reading Jaw because their parents 
think it a “useful degree.” A widened law course might well attract the 
majority of those contemplating a career in politics, the public services, or 
industry, as well as those wishing to take up the law as a profession. Such 
a course might eventually fill the place once occupied by Oxford “Greats,” 
and for which there has never been any Cambridge equivalent. American 
law schools have moved aome way in this direction, notably Yale, but others 
have stultified their own efforts by overloading the syllabus with vocational 
subjects such as drafting, taxation, and accounting, while at the same time 
expanding it in ihe other direction to take in comparative law and economics. 


R Despite these experiments the Survey’s judgment is far from sanguine and its 
> 
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conclusions are applicable as much to Finglish as to American universities. 
“Much is said of the necessity of training the law student as the future 
judge, legislator or administrator and as the leader of worthwhile enterprises 
in the community. Yet in-actual practice the law faculties appear tp be 
much concerned with success in law school, less interested in success at the 
Bar and still less worried about problems of leadership and the good life.” 
Much interesting and useful information can be gleaned from the Survey, but 
it is the sections on legal education which will be read with the greatest profit 
by English lawyers. 

The Young Lawyer is a far less ambitious book about the English 
lawyer, but it fulfils a long-felt need. Teachers of law are frequently asked 


by their students for a book which will give them information about the 


) 


means of entry, the conditons, and the prospects of both branches of 
the legal profession. Up to now there has been no book on the subject 
apart from Doctor Glanville Williams’s brilliant lite monograph Learning 
the Love, and this ig concerned as much with legal study as with the practical 
side of the profession. Those who have already made up thelr minds to follow 
a legal career will also find the book useful, since it gives a concise account 
of how to deal with the numerous problems of procedure and etiquette which 
confront a young advocate or solicitor before he has learnt to`“ know the 
ropes.” This book can therefore be unreservedly recommended to all “ young 
lawyers” and aspirants to the legal profession. 


Normax St. Jopw-Srevas. 


THe Pusuic CORPORATION; A COMPARATIVE Symposium. Editor 
W. Frirpmann. [London: Stevens & Sons, Lid. 1954. 
612 pp. £8 10s.] 


Tus book is the first volume in the Comparative Law Series of the University 
of Toronto School of Law, supported by the Carnegle Corporation of New 
York. The first Part consists of accounts of the public corporation in thirteen 
countries of which six are members of the British Commonwealth, four are 
on the European continent, and the remaining three are Israel, the U. S. A. 
and the U. S. S. R. The second Part is an essay on the legal relationships of 
the National Coal Board. The third Part is an essay on the International 
Public Corporation. And the editor makes a comparative analysis in the 
fourth Part. AI but three of the contributors are lawyers. 

Law is given its broadest definition as a method of social control by which 
the activities and objectives of intilviduals, groups ant nations are reconciled. 
In his foreword, Dean Wright finds that in this sense law is more than a 
characteristic of a civilised community: “It is, in truth, our only hope for 
survival "—a sweeping claim for a method. It is human to approach & sym- 
postum of some 180,000 words with apprehension, and to wonder how far it is 
valuable to attempt to bring together in one volume accounts of institutions 
which can share the name of public corporation only on the Procrustean 
principle. 

Professor Sawer's chapter on Australia’ points to the dificultles of com- 
parison in a restricted field when he writes that “consistent advocacy of the 
statutory corporation has tended to become an aspect of conservative politics 
in Australia—even of extreme conservatism, the conservatism of laissez faire.” 
On the “unsatisfactory features” of the testa for “shield of the Crown” 
hitherto developed, Professor Sawer refers to “the ‘undesirable social features 
of an approach to these questions influenced, consclously or unconsciously, 
by a view that there are ‘proper’ and ‘improper’ spheres of actions for 
governments.” Clearly opinions change on this question of propriety but at- 
any particular time there is an opinion or a number of opinions. Is it wrong ẹ 
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for the courts to reflect such an opinion? If a government interferes with 
the freedom of speech or of meeting or of the person, do we not condemn 
it precisely because we regard such action as overstepping the proper limits 
of government action? 
ada receives two chapters, one being general and the other on the 
Province of Saskatchewan. Both are interesting though rather ponderous, 
and the Saskatchewan account contains sentences like these: “The board of a 
Crown corporation is not the master of its own ship between annual meetings 
that a private board very frequently is... . The latter course would pre- 
cipitate a review of the question by the Cabinet, but unless his Cabinet 
colleagues disagree with him the responsible Minister would have his way. ... 
Customers of certain corporations admit frankly that they prefer to purchase 
from private industry.” The essay on France is authoritative and full of 
information. But Professor Drago needs a new translator. He might then 
avoid, for example, “ The Code Civil uses for the first Hme the term ‘ Public 
Corporation’ with any juristic precision.” This is made worse by a trans 
lation of an article in that Code which, though meant as an illustration, does 
not contain that term. The contribution on Germany is a concise introduction 
to its subject. A 
The editor writes on the position in Great Britain with his usual penetra- 
ton. His chapter is new and yet old. It is the most recent of his various 
“editions” of the two articles which first appeared in the Modern Law 
Review in 1947. A few small suggestions may be worth making. First, 
Professor Friedmann stresses that the Comptroller and Auditor General does 
not audit the accounts of the nationalised industries; he might have men- 
tioned that their affairs do, however, fall within the terms of reference of the 
Public Accounts Committee. Secondly, the legal liability of these corporations 
does not depend on inferences from sections of thelr Acts but on the common 
law principle that any statutory person is liable unless expressly exempted 
Thirdly, “The rule that the Crown. is not deemed to be bound by any statute 
unless the latter specifically stipulates to the contrary” could have been more 
positively stated. Fourthly, “If it is thus not easy for the courts to interfere 
with the substance of the exercise of the power by the public corporations, 
there are also considerable procedural obstacles” has to be read twice before 
it is realised that the two parts of the sentence have no logical connection 
and are a textbook example of the false conditlopal. Fifthly, what is meant 
by: “The corporations themselves may, at times, object to the lability of a 
ministerial direction”? Lastly, a protest must be made, no doubt too late, 
against “reprivatisation.” There is, besides all this, one question of legal 
principle in which the text places me on one side and Professor Friedmann and 
Dr. Glanville Williams en the other. I had better be choosing my five smooth 
stones out of the brook and taking my sling in my hand being matched with 
such an adversary and such a shield bearer (a deliberate ambiguity to spread 
discord among the Philistines). The difpute arises over the question how 
far public corporations may be regarded as Crown servants. Professor 
Friedmann summarises my view thus: “ Whether a particular corporation is 
to be deemed an agent or servant of the Crown must depend on the degree 
of its dependence on the Crown, a matter which has to be determined and 
interpreted by the provisions of the statute. This view finds some support 
in the dictum of Denning LJ. in Tamlin v. Hannaford, which implies that 
the Central Land Board ... might be regarded as a servant of the Crown, 
and therefore protected by the immunities which the latter enjoys.” The 
other view is that “no distinction should be made between the different types 
of corporations” for thes purposes of legal liability. “The mere fact of a 
separate legal person indicates clearly enough the intent of its separation for 
legal purposes, from the Crown itself” and “the privileges and immunities 
of the Crown are a relic of the-past.” The strength of the first view and the 
weakness of the second are the same: that there are many public corporations 
© 
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which the courts would undoubtedly hold to be Crown servants. There 
are, first, all the Government Departments or Ministers which happen to have 
been incorporated by statute. Secondly there are bodies like the Central Land 
Board, the War Damage Commission, the Commissioners of Crown Lands, 
the Forestry Commission, the National Assistance Board and the i ithe 
Redemption Commission, all of which are authorised Government Departments 
for the purposes of the Crown Proceedings Act. If some public corporations 
are almost certainly Crown servants, then, it seems to me, a distinction has 
to be drawn. Moreover, while there may be disadvantages to an ordinary 
person suing the Crown, there is the considerable advantage that the Crown 
has money. If the Central Land Board or other similar corporation is not 
a Crown servant, then I think it is a body stuffed mith straw. I think it has 
no money. For whatever else may be sald of its legal separation from the 
Crown, I suspect that all its property, real and personal, ls Crown property. 

The generally high standard is maintained in the contributions concerning 
Israel, Italy, New Zealand and South Africa. The chapter on Sweden Is 
slight but as the author writes: “The conception of the public corporation as 
a specific form of enterprise, governed by special principles, has no place 
in Swedish law.” The historical account in the chapter on the U.S.A. Is 
valuable though the natural flow of ideas from writer to reader becdmes 
sometimes impeded by sentences like: “In the longer run, it would seem 
that the public corporation as a federal instrumentality has been assimilated 
to its state corollaries. The plenitude of constitutional power for the United 
States to do, by means of the public corporation, whatever seems of sufficiently 
important public concern to induce a Congreastonal majority and the 
President to undertake it is substantially established.” The chapter on 
India is a reprint of the Indian Alr Corporations Act, 1958, with a few notes 
by the editor “as it proved impossible to obtain a full article on the subject 
by one of the Indian legal experts without unduly delaying the publication 
of this volume.” No similar explanation appears as a footnote to the only 
other chapter not written by a national of the country concerned. This is 
the chapter on the U.S.S.R. which is by Professor John Hasard. Well 
though this is done, ft is too full of “seems,” “apparently,” “the excuse was 
given that” to be quite satisfactory. The reader is left with a general feel- 
ing of not knowing how the device works in practice. But this is a feeling 
he may have after reading some other chapters. And there is no centalnty 
that a Soviet writer would have left a different impression. 

The second Part of this volume, on the National Coal Board, is ful of 
information presented in a somewhat pedestrian manner. The writer has 
taken time and trouble and was formerly legal adviser and solicitor to the 
Board. He trudges his way through his material and it’s all there, eighty 
pages of it, but {ts mighty dull and the note that the article is an expression 
of the author’s personal views and not those of the Board is misleading. If it 
be objected that the subject-matt@r of this book is inevitably earth-bound, 
the answer is to read the third Part where Mr. Clive Parry, writing in English, 
leads the reader through page after page of stimulating and learned discus- 
gion about the international public corporation. 

So we come to the editor’s comparative analysis. Hewrites: “ The historical, 
political, economic and legal background, which all the contributors have 
streesed in their analysis of the development and function of public enterprise 
in their country, cannot be detached from a study of these institutions, and 
the comparative analysis here should be read with this reservation. Yet, out 
of the very diversity and—in many cases—haphaszardness of these develop- 
ments certain: broad conclusions of great theoreticaP and practical significance 
seem to emerge.” The first of these two sentences points to the almost 
insuperable difficulty of compsring JétabHssements pubkcs in France, 
nationalised industries in Great Britain, Mifalei Yam Homelah Ltd. in Israel, 


‘Ente Nasionale Oslulosa in Italy, the Tennessee Valley Authority in the ¢ 
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U.S.A. and a State Trust of the U.S.S.R. Certainly they have common 
characteristics, 
“ As hounds, and greyhounds, mongrels, spaniels, curs 
Shoughs, water-rugs, and demi-wolves, are clept 
All by the name of dogs...” 
I anf not so sure, despite the considerable interest of many of the facts 
assembled in these essays, that the “broad conclusions” do emerge. To 
complete the quotation: 
“the valued file i 

Distinguishes the swift, the slow, the subtle, 

The housekeeper, the hunter, every one 

According to the gift which bounteous nature 

Hath in him clos’d, whereby he does receive 

Particular addition, from the bill 

That writes them all alike.” 


The several qualities, advantages, defects and fallings of the corporations 
described and thelr place in the structure of the societies of which they are 
a part, remain largely unrevealed and the value of this file is so diminished. 
The reader is left with the feeling with which he may have begun: that the 
comparative study of institutions divorced from thelr social, palltical and 
economic background is not a rewarding or indeed a possible undertaking. 
But the book contains much information and the essays are most valuable as 
introductions to the forms adopted in the various countries concerned. 


J. A. G. GROFITH. 


Tue Court OF JUSTICE oF THE EUROPEAN COAL AND STEEL 
Commouniry. By D. G. VALENTINE. e Hague: Martinus 
Nijhoff. 1955. 278 pp. 12.50 guilders. 


Ox December 21, 1954, there was concluded the “ Agreement concerning the 
relations between the United Kingdom of Great Britain and Northern Ireland 
and the European Coal and Steel Community.” This agreement contained 
many unusual features. First, it was concluded in tripartite form between 
“the Government of the United Kingdom of Great Britain and Northern 
Ireland of the one part and the Governments of the States members of the 
European Coal and Steel Community and the High Authority of the European 
Coal and Steel Community of the other part.” (In other words the B.C S.C. 
was considered as having a sufficient degree of international personality to 
be able to enter into certain treaty obligations apart from its members: yet 
there were other obligatfons even in the field of coal and steel which, it seems, 
could only be assumed by the members of the Community individually ) 
Secondly, the representatives authorised „to sign the agreement on behalf 
of the United Kingdom Government were, in addition to Mr. Duncan Sandys 
(formerly Minister of Supply and, at the tme of signature, Minister of 
Housing and Local Government), Sir Hubert Houldsworth (Chairman of 
the Natonal Coal Board) and Sir Archibeld Forbes (Chairman of the Iron 
and Steel Board). Thirdly, provision was made in the agreement for “ special 
meetings in which the United Kingdom Government, represented by one of 
its members together with persons discharging public responsibilities in regard 
to coal and steel in the United Kingdom,” should meet with the Council of 
Ministers of the States forming part of the E.C S.C. and also with the High 
Authority of the E.C.S.C. itself. International lawyers are already familiar 
with the inter-governmental (and even with the inter-departmental) agreement 
as a descendant of the original treaty concluded between Heads of State. 
Must they now prepare themselves for agreements between “persons dis- 
charging public responsibilities” in regard to nationalised industries in one 
country and another? ill such agreements be governed by international law? 
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All these questions and others show how important it is that lawyers 
in the United Kingdom should be alive to recent developments on the 
Continent The appearance of Dr. Valentine’s book at this time 1s therefore 
greatly to be welcomed. In writing this book Dr. Valentine had many 
exceptional advantages, including a fellowship at the University of U 
under the guidance of that distinguished lawyer, Professor Vergijl; the 
facilities of the Peace Palace at The Hague; the co-operation of the Legal 
Department of the High Authority of the E.C.S.C.; and actual visits to the 
court itself in Luxembourg. Dr. Valentine has made full use of these advan- 
tages and has produced a work which is a mine of information on a subject 
which is still new and unfamiliar to English lawyers, 


A court, however, is not an easy subject to write about, especially when 
it is at the beginning of its career, and has, as yet, acquired no kind of 
tradition or assured place in the body politic. Dr. Valentines method is to 
begin with some of the comments made during the debates on the ratification 
of the E.C.S.C. Treaty; to proceed with an analysis of the organisation, the 
competence and the procedure of the court; to consider next the few cases 
which have so far come before the court; and to wind up with a chapter 
(now probably only of academic interest) concerning possible future work for 
the court in connection with the European Defence Community and the 
European Political Community. While this method is generally sound, a 
possible defect is that it is apt to assume in the average reader a greater 
knowledge of the E.C.S.C. itself than is likely to exist in practice There 
is believed to be still no comprehensive work on the Community as such 
readily available in English. For want of such a work, some of the state- 
ments made in the ratification debates seem to require more explanation then 
Dr. Valentine gives them. It would be interesting to know why, for Instance, 
so learned an authority as Professor Rolin described the court of the E.C.S.C. 
as having been “created in flagrant disregard of the laws of international 
Justice.” A possible reason might be that the Judges are not required to be 
lawyers (although they can, {t seems, be persons who are not nationals of the 
States forming the E..C.SC.). Another reason might be an unhealthy insistence 
upon secrecy in the court’s procedure. Thus the publication of dissenting 
opinions is not permitted and the arrangements for publishing information 
about the conduct of cases, the briefs of the parties and so on seem quite 
inadequate. Dr. Valentine might have been able to clear up some of these 
points if the court had had to deal with more cases, but of the ten cases 
which were available for study five were withdrawn and the other five were 
still pending. 

The reviewers conclusions must therefore be that Dr. Valentine has 
produced a work which, though very valuable as dar as it goes, is still 
essentially provisional. It is to be — that he will return to the subject 
in a few years’ time to‘tell us how the court, and the E.CS.C. itself, are 
working in practice. 

D. H. N. Jomxsoy. 


KEY AND ELPHINSTONE’S PRECEDENTS IN CONVEYANCING. Fifteenth 
edition. Volumes 1 and 2 by R. R. A. WALKER, R. G. MeT- 
CALFE, E. H. Bopmm, L. R. Norris, E. J. T. G. Bacsuawe, 
V. G. Marrerr and T. A. BLranco-Wmre, Barristers-at-Law; 
Volume 8 edited by T. I. CasswELL, Registrar in H.M. Land 
Registry. [London: Sweet & Maxwell, Ltd. Vol. 1, clxxii 
and 1270 pp and index:197 pp.; Vol. 2, ‘cliy and 1116 pp. and 
index 125 pp.; Vol. 8, xxxvi and 608 pp. and index 74 pp» 
(8 Vols. £15 15s. net). ] 
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Amona the modern collections Key & Elphinstone can claim to be at least 
primus inter pares, so the publication of the fifteenth edition after an interval 
of fourteen years is a welcome and notable event. As before, Volumes 1 and 2 
deal, with conveyancing generally and Volume 8 solely with registered land 
Supplements are now to be issued on a more or less regular basis—a valuable 
step. Books of conveyancing precedents, recording as they do both the law 
and practice of conveyancing and enjoying almost persuasive authority in the 
courts, hold a special place among legal publications.: Long and happy 
experience has taught the profession to expect a great deal from them:— 
clear and accurate forms, covering a wide range of transactions and achieving 
precisely the stated legal result, full notes on the law with references to all 
the relevant statutes and cases, and authoritative guidance on the best choice 
among alternative methods. The editors of the new edition therefore faced 
a formidable task, for there have been extensive changes in law and practice 
since 1989. 

It is convenient to discuss first Volumes 1 and 2, where the law ls stated 
as at July 1, 1958. Here the work of revising the previous edition and 
bringing it up to date has been well and thoroughly done. The space 
available in a review forbids more than illustration. 

Comparison of the old and new tables of contents (the latter is clearer) 
shows numerous precedents omitted or amended and over 100 new ones 
added. Obsolescence has caused the deletion of forms concerning coal mining 
leases, opposition to railway bills, the restraint on anticipation and the 1925 
transitional provisions; others, like building society mortgages and agreements 
to take. electricity, go because standard forms are always employed. Planning 
law is now fully covered, accounting for about a quarter of the new forms; 
the editors hold the now prevalent conservative view of the effect of this 
legislation on conveyancing practice, but include precedents for those who 
think differently (Vol. 1, pp. 617-20). Other noteworthy additions include 
an agreement for employment of a research chemist (VoL 1, p. 40); articles 
of clerkship in accordance with the rules of the Institute of Chartered 
Accountants (Vol. 1, p. 214); covenants by lessees to spend or pay fixed sums 
in respect of repairs (Vol. 1, p. 1012); remodelled agricultural leases and a 
printing of the regulations concerning “fixed equipment” (Vol 1, pp 115% 
98); a remodelled section on Patents including a sale of “know-how” (Vol. 2, 
p 519); new protective and discretionary trusts (Vol. 2, pp. 626-80); a merely 
precatory name-and-arms clause (Vol. 2, p. 784); and gifts to the National 
Trust and cancer research (Vol. 2, pp. 882, 918). The accompanying notes 
have been equally carefully and successfully revised and useful additions 
made; that on Conveyances subject to Rentcharges may be especially men- 
toned (Vol. 1, pp. 840-4). Here and elsewhere it is pleasant to find the 
retention of what the publishers rightly term “vigorous phrases from the 
characteristic pen” of the late Mr. F. E. Farrer, who had done preliminary 
revision of some titles, And, of course, &part from new matter, there is still 
the older material on which rested the reputation of Key & Elphinstone— 
to take only one example, the precedent (Vol. 2, p. 655) enabling trustees 
for sale to buy a house as a residence (of. Re Power [1947] Ch. 572). 

Indeed, having regard to their size and scope, the contents of these two 
volumes provide only scanty material for criticism. The general conditions 
of sale (Vol. 1, pp. 881-81 and see Vol. 8, pp. 881-96) might perhaps be 
omitted now standard printed forms are so commonly used, and the agree- 
ment to build steamships (VoL 1, pp. 21-7) converted to one for, say, sailing 
dinghies. The purchaser covenanting to register title and produce a Land 
Certificate In one month §Vol. 1, p. 685) is likely to need an extension of time; 
in 1958-54 the average time for first registration was 25-85 days (Chief 
Land Registrars Report, 1958-54, at p. 8). Is it so certain that a legal charge 
need not contain any precise statement of when the money is due at law 
apart from the covenant to repay? (Vol. 2, pp. 100, 105, 107). The effect 
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of Weston v. Henshaw [1950] Ch. 510 is misstated in Vol. 2 at p. 769— 
suppression of the vesting deed postponed not the settlement but the 
purchase (of. correct statement in Vol. 8 at p. 228). 


However, this admirable revision is, broadly speaking, limited to traditional 
conveyancing—its terms of reference have been set by the previous edjtion. 
There remains the further question of what may be termed new inventon. 
How far should Key & Elphinstone concern itself with new methodse of 
conveyancing, especially those principally initiated by the desire to minimise 
restrictions on the use of property? In the past, fertile Imagination prompted 
by this motive has resulted in valuable developments, e.g„ uses and trusts, 
the barring of entails, and, lately, the protective or discreHonary trust. 
Without such expedients property lawyers would not have discovered “the 
ultimate products of analysis” and produced “one of the finest parts of our 
law, in its main principles and structure... superior to all forelgn laws 
dealing with the subject” (Lawson—The Rational Strength of Engish Law, 
pp. 77, 89). Of course no one wants to fill Key & Elphinstone with experi- 
mental conveyancing—it is a question of where to draw the line. The test, 
it is suggested, should relate to practice:—is the matter of such importance 
that the average practitioner needs information and guidance? Those 
responsible for the new edition have recognised the problem (Publishers’ 
Note, Vol. 1, pp. vil, vif) but have, it is submitted, been unduly cautlous 
and conservative in excluding at least the following matters. First, freehold 
flats or “flying freeholds”; whether desirable or not this type of interest is 
becoming more frequent and any practitioner may have to cope with the 
problems it raises. Second, an occupational licence for a service occupancy, 
to match the new service tenancy (Vol. 1, p. 1071). This particular Ucence 
has a respectable history of over 100 yeers (6.9. Hughes v. Chatham Over- 
seers (1848) 5 Man. & G. 54) and can hardly fall under the editorial ban of 
“loopholes” in the Rent Restriction Acts (Vol 1, p. vil). Other occupatonal 
licences, though of considerable practical importance, seem still too experi- 
mental for inclusion. Third, an agreement for letting a purchaser into 
possession without giving him the protection of the Rent Acts if the sale goes 
off. Fourth, a clause settling money to be spent on the upkeep of land with 
a gift over if the land is sold, on terms which prevent its being wold under 
the Settled Land Act, 1925, s. 106, as in Re Burden [1948] Ch. 160 and Re 
Aberconway [1958] Ch. 647. These cases are referred to in notes (Vol. 2, 
pp. 768, 880) but there Js no precedent. Fifth, and most important, settle- 
ments designed to minimise the incidence of tax and death duties. This 
subject the editors regard as too specialised and liable to change for inclusion 
(Vol. 1, p. vil, Vol. 2, pp. 607, 757), so the notes rarely do more than warn 
of the existence of revenue problems. Yet these must be a dominant factor 
—often the dominant factor—when any settlement is contemplated whatever 
ite principal purpose. Tax planning is a major development in post-war 
conveyancing. The result is that practitioners must seek guidance and precet- 
dents elsewhere and this, it is submitted, is a matter for regret. It would 
have been better, surely, to include a special note with some precedents; 
thus isolated, the section could easily have been varied in supplements if 
changes in the law rendered it out of date. One may indeed express the hope 
that supplements will in fact meet all or some of the points here taken. 


Discussion of settlements prompts the suggestion that when the next - 


edition of Key & Elphinstone is prepared consideration be given to re- 
arrangement and consolidation of the various titles bearing on this topic. 
At present there are in Volume 1, Appointments (by deed, almost wholly 
concerned with powers of appointment), Appointments of New Trustees, 
Assent, Disclaimer and Disentafling Assurances, in all some 140 pages. 
Volume 2 contains Releases, Settlements (Personal), Settlements (Real), Wills 
(including appointments under powers by will), and Mr. Farrer’s Note on 


Remoteness. Would not economy, clarity and convenience be served if all ¢ 
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these topics were collected in Volume 2, at present 280 pages shorter than 
Volume 1? It would also be helpful if room could thereby be made in 
Volume 1 for Mortgages (now in Volume 2) for this title requires some cross- 
reference to Volume 1 (¢.g., for parcels) and of course will often be needed 
In conjunction with Conveyancing and Leases. The length of Mortgages 
(800 pages) does however present difficulties. 

Volume 8 of Key & Elphinstone, first issued with the 14th edition, differs 
from Volumes I end 2 in that it combines the functions of a work on the 
investigation of tite with that of a collection of precedents. There is first 
a general discussion of the principles and practice of registered conveyancing 
(pp. 1-855), covering Land Registry procedure—e.g., applications for first 
registration, the entry of notices, restrictions, etc—as well as the ordinary 
conveyancing transactions. This ts followed by precedents, Registry forms 
and, usefully, Fee orders (pp. 857-608). The form and content of this 
volume, initiated by the late Professor Potter, seem to be amply justified; 
it is the best textbook on registered land (for Brickdale is a commentary on 
the Act) containing learned and lucid discussion of the special problems 
presented by the Land Registration Act and Rules. All practitioners, 
experienced or not in this type of conveyancing, will find it invaluable. 

In this edition the most interesting new material is the discussion of 
indefeasibility of title in the light of Re 159 Deptford High Street [1951] 
Ch. 884, and the editor’s differences of opinion with his predecessor. In the 
latter instances, which are not unduly extensive, both views are given, thereby 
producng some stimulating passages on important points. For example, 
Professor Potter thought section 65 of the Law of Property Act, 1925, 
making execution of a conveyance by the grantee unnecessary to the reserva- 
tion of an easement, inapplicable to a registered transfer (p. 189); that the 
Administration of Estates Act, 1925, s. 86, concerning endorsements on 
probates, made it necessary for a purchaser from personal representatives 
of a registered proprietor to obtain an acknowledgment for production 
(p. 279); and that despite section 74 of the Land Registration Act (providing 
that neither the registrar nor persons ‘dealing with registered estates or 
charges shall be affected with notice of trusts, reference to which shall where 
possible be excluded from the register) there should be entered against 
trustees for sale a restriction limiting their powers to those conferred by the 
Law of Property Act, 1925 (p. 256). On these points the editor takes the 
opposite view and in so doing stresses that the registry would not require 
execution by a purchaser, accepts as evidence of title office copies of probate 
(which would not bear endorsements) and urges the entry only, against 
trustees for sale, of the restriction against payment of purchase-money to less 
than two persons (pp. J40, 279, 257). In each instance the editor's view is 
fully and fairly argued but it is perhaps worth remarking that the registry 
view, as reflected in its practice, is only persuasive though most important. 
Only the court can settle the law and the practitoner’s task is to avoid 
any posalbility of trouble. 

One would like to see further discusston of possession and occupation as 
an overriding interest. City Permanent Building Sooiety v. Miller [1952] 
Ch. 840 is cited three times (pp. 54, 176, 291) for the proposition that an 
agreement for a lease is not an overriding interest without mention of the 
qualification- that the prospective tenant there was not in possession (see 
[1952] Ch. at p. 854). Woolwich Eqwiitable Building Sootety v. Marshall 
[1952] Ch. 1, where Danckwerts J. held a prospective tenant in possession 
to have an overriding interest, is not cited. Nor is there any discussion of 
deserted wives or occupg tonal licensees, though in Bendall v. MoWhirter 
[1952] 2 Q.B. 468 at p. 488 Denning LJ. said that occupation would give 
them an overriding interest. ‘This is, however, a small gap in such a 
comprehensive survey. 

To sum up; allowing for the self-imposed limits of Volumes 1 and 2, 
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the fifteenth edition of Key & Elphinstone should maintain and enhance the 
deservedly high reputation won by its predecessors. Criticism of editorial 
policy does not detract from, and must not obscure, the wealth of learning 
and experience in each of the three volumes. They will be of very great 
service to the legal profession. 


F. R. Caake. 


+ 


PATENTS FOR INVENTIONS AND THE REGISTRATION OF INDUSTRIAL 
Desions. By T. A. Branco Warre, of Lincoln’s Inn, 
Barrister-at-Law. Second edition. [London: Stevens & Sons, 
Ltd. 1955. 542 pp. £8 8s.] 


Tae first edition of Mr. Blanco-White’s book was tmely. The publication 
of the second edition is an event of even greater importance to all those who 
are in any way concerned with, or interested in, these particular branches of 
the law relating to monopolies. 

At the date of first publication the Patents Act, 1949, and the Designs 
Act, 1949, had only just come into force. The second edition records with 
precision the changes brought about by the cases decided both before the 
Comptroller-General of Patents and tn the High Court in the course of the 
fntervening five years. 

The author has decided views but his approach to the problems of 
monopoly jurisprudence is stimulating and he never falls to make it plain 
where he is expressing personal opinions. The course of events has inevitably 
brought about a need for revision of some of the propositions put forward in 
the first edition. It was, for example, originally suggested, that, having regard 
to the terms of section 87 and section 41 of the Patents Act, 1949, and Article 
5a (4) of the International Convention for the Protection of Industrial 
Property, a compulsory licence could not be secured to work inventions 
relating to food and medicines until the expiry of three years from the date 
of sealing of the patent. This question, which became one of great importance 
m the rapidly developing field of patents relating to the manufacture of 
antibiotics, was considered in the House of Lords in R. v. Comptroller- 
General, 71 R.P.C. 169, when it was decided that in the medical field & 
compulsory licence under Letters Patent might be obtained at any time after 
sealing. In this, and in all other relevant cases, the text has been altered. 
If the reader stills feels that he may differ from the author's views on some 
points yet to be decided, for example the extent to which prior publications 
may be effective in attacking the validity of a patent of addition on the 
ground of obviousness, he can never be heard to say that these points, as 
ralsed, arc not so raised as to Indicate ‘quite clearly that there may be a 
possibility of a divergence of opinion. , 

A new and valuable feature of the present edition, from the point of view 
in particular of the practitioner, is the full series of annotations to the text of 
each of the sections of the Acts as printed in the appendices. For each 
section there is given a history of the particular enactment, a note of the 
extent and nature of such changes as have been made from time to time and 
appropriate references to the Patent Rules and the text of the book. These 
annotations are of very real assistance and add greatly to the value of the 
book as a whole as a work of reference. 

This is the only up-to-date work in the particular field. The whole of the 
enlarged and revised text is extremely readable. "Che manner in which the 
question of “ patentability ” is dealt with will be of assistance and interest 
to all those concerned in taking out patents. Further the author deals in an 
Iuminating manner with such important questions as the construction of 


the specification and its validity. This work gives comprehensive guidance k 
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on all those questions which will confront anyone who, whether through 
intention or misfortune, finds himself involved in patent and design litigation. 
If it 1s suggested that this work is one to be compared with the great “ Frost” 
those familfar with the literature available at the turn of the century will - 
not misunderstand the implications of the suggestion and will, the comparison 
notwithstanding, greet publication of the second editton with the greatest 
waymth. 
J. W. 


PRESTON AND NeEwsom’s RestnicrivE COVENANTS AFFECTING 
FrEeHoLD Lanp. Second edition by G. H. Newsom. 
ndon: Sweet & Maxwell, Ltd. 1955. xxiv and 217 and 

index) 9 pp. 85s. net.] 


Tam first edition of this monograph was published in 1989. It quickly became, 
end has remained, the invaluable vade mecum for any practitioner concerned 
with land subject to restrictive covenants or with the imposition of new 
restrictive covenanty when land is being sold. Practitioners will welcome the 
publication of a new edition; and, as it is thought that academic lawyers are 
not generally aware of the great merits of this little book, this may be a 
suitable time to recommend it to them as containing, in a few pages, quite the 
best, clearest and most readable discussion of the history and progeny of 
Tulk v. Moxhay (1848) 2 Ph. 774. 

The first edition appeared at a time when it was reasonable to hope that 
the then recent decision of Clauson J. in Re Balard’s Conveyance [1987] Ch. 
478 might soon be reconsidered in the Court of Appeal. It has not been. 
The present edition appears at a time when many lawyers have serious doubts 
about the correctness of the decision of Upjohn J. in the only important 
recent case on this branch of the law, Newton Abbot Co-operative Society 
Lid, v. Wilkamson ¢ Treadgold Ltd. [1952] Ch. 286 (see, og. the critical 
article by Elphinstone, “Assignment of the Benefit of- Covenants Affecting 
“Land,” at 68 L.Q.R, 858). Mr. Newsom, too, is outspoken in his criticism; 
indeed he so far disapproves of the Newton Abbot decision that he expresses 
the view that it is desirable that it should be overruled, and, so that the text 
may not be encumbered with discussion of what he hopes will be a mere 
temporary gloss on the law, he has put his discussion of the case into an 
excursus at the end of Chapter 2. 

It is surprising that Mr. Newsom has so little to say about Smith and 
Snipes Hall Farm v. River Douglas Catchment Board [1949] 2 K.B. 500, 
C.A.; for, although that case was concerned with a positive covenant, it is 
very relevant to the discussion of the benefit of any type of covenant affecting 
Jand; and it might, with advantage, Mave been discussed more fully in 
Chapter 2. 

The principal change in the new edition is the addition of a helpful 
chepter dealing with the variation and discharge of covenants by the Lands 
Tribunal, under section 84 (1) of the Law of Property Act, 1925. 

The decision in Telk v. Morhay was itself a striking and sophisticated 
development in the law of real property; but the use that has been made of 
it has not always been intelligent and has sometimes been silly. A surprising 
amount of Jand is found, in practice, to be subject, according to the title 
deeds, to restrictive covenants which are badly drawn, which may never have 
been enforceable, and wkich do not appear to have had any real economic 
value to the owners of the land intended to be benefited. Anyone with 
experience of registered titles knows how often the covenants entered on the 
register include (to take an example of silly draftsmanship) a covenant not to 
-build a house at a smaller prime cost than £850; and, in spite of the fact 
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that there is no hope today of building any house at all for so small a sum, 
solicitors have solemnly to read through such antiquarian comics whenever the 
land changes hands, In the case of unregistered land the bold lawyer may 
simply omit to refer in the conveyance to covenants which are obviously 
obsolete. But, in spite of section 84 (1) of the Law of Property Act, 19285, it 
is likely that many titles will continue to be incumbered with wordy’ and 
worthless restrictions. - 
The second edition has been printed with a maler page and a pleasanter 
type than the first edition. There are a few unimportant misprints: 6.9. on 
p. 6, where, in the heading which should read “Conditions in which covenants 
can run with the land,” the word “with” has been replaced by “into”; on 
p. 19, where “the covenant to repair a road” is printed as “the covenantee 
to repair a road”; and on p. 50, where the figures 752 in a case reference 
have got mixed up. As a personal preference, I would Hke to relegate to 
footnotes the references to volumes and pages of the reports which now appear 
in the text immediately after each case that is cited. 
Lxeotrmm Price. 


THe Law RELATING TO COMMERCIAL LETTERS OF CREDIT. By 
A. G. Davis, LL.D. Second edition. [London: Sir Isaac 
Pitman & Sons, Ltd. 1954. 207 pp. (with index). 80s. 
net. | 


Tax new edition of this book remains substantially unchanged, and little need 


be added to the review of it which we printed when it first appeared- 


(4 M.L.R. p. 289). It was then warmly commended to the profession and in 
the regrettable absence of a new edition of the late Professor Gutteridge’s 
book, a deficiency which it is understood will shortly be repaired, it is the 
only competent up-to-date treatise on the subject. The demand for It is well 
indicated by the fact that it was reprinted several times before the new edition 
was ready. 

The number of English decisions directly bearing upon bankers’ docu- 
mentary credits which have been given since 1989 when the work first 
appeared could be counted upon the fingers of one hand, so from that point 
of vlew Professor Davis has not needed to make radical additions to his text. 
Indeed even Bank Melk Iran v. Barclays Bank [1951] 2 T.L.R. 1057 and 
Rayner v. Hambros Bank [1948] K.B 87 which are discussed in some detall 
and which gave rise to comment in banking circles at the time, involved little 
more than the application of well-known principles. Professor -Davis has 
filled out his text in several of the chapters by reférence to decisions in the 
U S. courts which seem to handle these gases much more frequently than do 
ours. One of the most valuable fgatures of this book is the full use made 
of the American cases which are indeed from time to time cited as authority 
for statements in the text which it is not possible to support clearly from the 
English decisions. 

Considering the enormous and growing use of bankers’ credits in overseas 
commerce this paucity of case material is strange. The intervention of the 
war years is no doubt a partial explanation, but I am inclined to think that 
it is the policy of the banks to keep these cases out of court. Mr. Megrah 
has shown in his Gilbart Lectures of 1951 and 1952 that there are numerous 
unresolved points which arise in connection with these credits—though no one 
comparing the two editions of this book would think that this could possibly 
be so. t 

Thus the additions made to this edition do not extend the text by more 
than about eight pages, which is eloquent testimony in support of my state- 
ment that there has been very little development of the law during the past 


fifteen years and Professor Davis has missed nothing of significance. A very o 
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few pages have been gained by shortening the chapter on the legal relation- 
ships between seller and banker which from the legal point of view are among 
the most interesting in the book. Professor Davis explains that this was 
done out of deference to advice from bankers and to give himself space to 
expand the more practical chapters. The saving is so small as to be hardly 
worth the making, but the shortening has not in fact diminished the value 
of he chapter. The fact that bankers like and make use of the book is 
understandable, for the author has an unusual ability to explain the many 
dificult legal points involved in this subject in a clear, commonsense way, 
devoid as far as possible of technical jargon. Finally it is perhaps worth 
noticing that the price has risen threefold since 1989, a fact eloquent of the 
rise in publishers’ costs during the interval. 


C. 


Couet oF Prortrcrion PRracrce (Hrywoop AND Massey). 
Seventh edition by Donatp G. Hunt, of the Court of Pro- 
tection, and Joun F. Panes, LL.M., Barrister-at-Law. 
[London: Stevens & Sons, Ltd. xxxv and 614 (incl. index 
27) pp. £5 8s.] 


Heywood ond Massey is a classic in the sphere with which it deals. Like 
many institutions of government that sphere has changed its name. When it 
first appeared in 1900 the sphere was entitled “Lunacy,” and the volume in 
conformity was called “Lunacy Practice.” In 1984 the name of the Depart- 
ment of .the Master in Lunacy was changed to the “Management and 
Administration Department,” the intention being to avoid as far as possible 
any reference to the word “lunatics” or “lunacy.” The subsequent 
prevalence of referring to departments by their initials suggested that this 
was a case of making confusion worse confounded. Since 1947 the sphere is 
now known as the Court of Protection, and hence the change in the ttle of 
the book which for the first time appears without any reference to Lunacy 
in its name. 

Heywood and Massey is one of those none too numerous works which are 
virtually self-contained, in so far as between two covers the practioner has 
everything that is required to enable him to deal with his case, litigious or 
non-litigious, from start to finish without need for reference elsewhere except 
for further exploration of the authorities cited by them, statutes, regulations 
or decided cases. Edited by an officer of the court in question, and a 
member of the Bar, the difficulties envisaged by the department and the 
practitioner have been fully realised. The practice of the court is dealt with 
adequately in Part I of*the work, which includes the procedure in the cases of 
Leases and the Sales of Land and other conveyancing matters, as well as the 
Appointment of New Trustees and Vesting Orders. Part II is entitled 
“Related Matters,” and includes Contracts, Torts and Crimes, Administration 
and Probate, Marrlage and Matrimonial Causes, and Legislation generally. 
Parts III, IV, V and VI set forth the relevant Statutory Material and Regula- 
Hons, and Part VII some 180 pages of valuable Forms and Precedents which 
Include such Conveyancing Forms as a Sale on behalf of a Patient, a Tenancy 
Agreement, a Conveyance, Mortgages and Legal Charges, and Appointments 
of New Trustees and Settlements under section 21 of the Lew of Property 
Act, 1925. There are several valuable Court Forms and Orders, and the 
whole work constitutes an indispensable vade mecum for those who are called 
upon to deal with this extremely complicated subject. Considering the great 
range of topics dealt with, the dimensions of the book have been so carefully 
planned as to make it a portable volume which can be handled with ease. 
There is a good working index and the Publishers are to be congratulated 
upon an excellent piece of book production. 


Batam B. Beoas. 
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THe QUANTUM oF DAMAGES IN PERSONAL INJURY Cuams. By 
Davin A. Mcl. Kemer and Marcarer SYLVIA Kempe. [Sweet 
& Maxwell, Ltd. 1954. 88s. 6d. net.] 


Every practitioner who consults this work—and anyone who has to advise on 
quantum in a personal injury claim is now likely to do so—will feel, with Lord 
Justice Birkett who wrote the Foreword, that “the enterprise and industry 
of the authors are most praiseworthy” In “measuring the immessurable” 
(as Romer L.J. put it in Rushton v. National Coal Board [1958] 1 Q.B. 495, 
502) assistance can only be derived from the amounts awarded in similar cases. 
The difficulty hitherto has been to discover such cases; and the authors have 
earned the gratitude of the profession by their labours in compiling a body 
of cases—many of them unreported (or like Paris v. Stepney Borough Council 
[1951] A.C. 867, reported only on the question of Iability)—which deal with 
the assessment of damages for personal injuries. 

The book is, however, longer (and therefore more expensive) than is 
justified. It is unduly repetitive. It serves little purpose to reproduce 
judgment after judgment setting forth, in almost identical terms, the prin- 
ciples on which the Court of Appeal will interfere with an award of damages. 
One or two authoritative statements, with a footnote reference to other cases, 
would suffice. In their criticism of Harris v. Brights Asphalt Contractors 
[1958] 1 Q B. 617 (in which Slade J. held that prospective loss of wages could 
only be taken into account for the period of expectation of life after the 
accident, and not for the pre-accident perlod of expectation), the authors are 
especially diffuse. Another example of their prodigality is the footnote on 
p. 18, in which no less than fifteen-lines are devoted to the quotation of a 

from Birkett L-J.'s judgment in Manley v. Rugby Portland Cement 
Co., 1951 (mot 1952) C.A. No. 266, although the Judgment is set out in 
extenso on pp. 884 et seg. The substitution of cross-reference for repetition 
would effect a substantial reduction in the size of this work without in the 
least impairing its utility. 

In other respects, too, the authors, in offering the fruits of thelr labours, 
do not seem to appreciate that enough is as good as a feast—and far more 
digestible. No one will deny the relevance of changes in the purchasing power 
of the £ sterling, but all that the lawyer needs to know of this subject for the 
purpose of advising or arguing on quantum could easily be set out on a single 
page. Instead, the authors, in Appendix D, give verbatim extracts from 
Hansard, representing parliamentary answers given on seven occasions, and 
not content with tables setting out the decline in the value of the pound 
between 1900 and 1949, and again between 1988 and 1952, they reprint a table 
showing the decline month by month from October, 1951, to May, 1958. 

One may question the relevance (in Chapter 8) of the Prescribed Degrees 
of Disablement under the National Insurance (Industrial Injuries) Act, 1946, 
to loss of amenities of life. A foot injury constituting a 5 per cent. disable- 
ment for the purposes of the Act may mean more to a keen footballer in 
terms of loss of amenities than the 80 per cent. disablement of an amputated 
thumb. 

A number of minor errors call for correction in the next edition (which 
should not be long delayed if practitioners respond as they ought to the 
authors’ request for reports). On p. 10, the Widows’, Ophans’ and Old Age 
Contributory Pensions Act, 1986, is referred to without mention of ita repeal 
by the National Insurance Act, 1946. Example (5) on p. 64 is ill-phrased, 
and would be better expressed in percentages: for the increase of an award 
on appeal from £1,000 to £1,750 is proportionately’ greater than an increase 
from £2,250 to £8,250. On p. 245, for “£8,000” read “£5,000”; on pp, 890 
and 417, for “ £125” read “£150.” In the Index, “ Hysterical blindness ”— 
under “Eye Injuries”—should refer to p. 874, not p. 219; and it could 
usefully refer also to p. 207, which deals with limitation of field of vision ‘ 
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through hysteria. The list of anvards in Appendix B could be made more 
useful by adding in appropriate cases, after “C.A.; award affirmed,” the 
words “but held to be too low” (or as the case may be). The omisston of 
such comment may be misleading as regards the proper amount of an award, 
in view of the Court of Appeal’s reluctance to interfere with damages. 

TY ts indeed most unsatisfactory that the amount of an award should 
depend so much on the luck of the draw—on whether the case is tried by A 
rather than B or C. It is-not surprising that the researches of the authors 
have convinced them of the necessity of some such reform as that which Lord 
Justice Singleton has suggested on several occasions, namely, that in serious 
personal infury cases three Judges should sit together to assess damages. 


G. ELLENPOGEN. 


THe Jupician Process aMONG THE Barorse or NORTHERN 
Ropers. By Max Guiuckman. [Manchester University 
Press. 1955. xxiii and 886 pp. 87s. 6d.] 


Tis volume is greatly to be welcomed, for it gives an unusually—even 
uniquely—vivid picture of how an African court actually works. Not, of 
course, that the Barotse can be regarded as wholly typical of similar courts 
elsewhere, for certain features of the Barotse system as it appears in these 
pages seem peculiar to themselves; but much the same could be said of most 
Indigenous systems. Yet the fact remains that as we watch these court 
members try their case, eliclt the facts, examine the parties and their 
witnesses, enunciate principles of customary law, and then apply those 
principles to the facts at issue, we get not only a detailed picture of the 
Berotse court concerned, but also a tolerably accurate idea of similar 
indigenous processes in other parts of Africa. i 

It has, of course, often been remarked that an African court is not 
primarily concerned, when dealing with some dispute, to apply certain clear- 
cut rules of law, but rather to readjust the social equilibrium and reconcile 
the parties. One of the many virtues in Professor Gluckman’s work—for 
which, indeed, his anthropological training particularly fits him—s the way in 
which he emphasises the wider scope and greater importance of this aspect of 
their work where it concerns a family or village dispute, with the lasting and 
multiple relationships necessarily involved, than is the case in regard (among 
the Barotse) to questions of marital discord or the breach of merely 
contractual ties. 

Again, Professor Gluckmen is more acutely aware than many anthro- 
pologists of the differénce between those customs and norms which will, or 
may, be enforced by the courts and those which lack any judicial sanction; 
and he continually emphasises that custom or morality are among the 
sources from which the Barotse draw thelr law rather than Identical there- 
with. Some idea of his jurisprudential position and use of terms may be 
gleaned from his definition of “law,” “morality” and “legal rules,” 
respectively. The first he sums up as “a set of rules accepted by all norma] 
members of the (Barotse) society as defining right and reasonable ways in 
which persons ought to behave in relation to each other and to things, 
including ways of obtaining protection for one’s rights” (p. 229); the second 
he regards as identical, with the solitary exception that he would substitute 
the term “generous ways” for “reasonable ways”; and the third he defines 
as “those rules which Losi (or Barotse) courts ought to enforce” (p. 280). 
It is clear, then, that the distinction between the first two ia, to him, merely 
one of degree, and somewhat shadowy at that; while it is the term “legal 
rules” which represents what the term “law” means to most lawyers. It is 
somewhat—though not entirely—in this sense that we read, at p. 284, that 
“A judge ought to abide by the law even if its application is inequitable.” 
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One point in which this reviewer cannot altogether share Professor 
Glockman’s enthusiasm is the significance he finds in the recognition, among 
the Barotse, of a parallel to the English lawyers concept of the “ reasonable 
man.” But is a certain vague parallel to this concept really a matter of any 
major significance? Surely it amounts, in fact, to no more than a regard | for 
what an ordinary man, or an average headman, father, son or husband “(as 
the case may be), would normally do in given clrcumstances—and, as sueh, 
represents a canon of Judgment which is basic to human thinking, however 
inarticulate it may sometimes be? 

The book is made up of eight chapters, together with a Table of Cases, 
Foreword, Preface, Acknowledgments, Bibliography, Index, Maps and 
Diagrams. In the Foreword Professor Arthur Goodhart welcomes this con- 
tribution to “legal philosophy” in the warmest terms. The first chapter 
(“ Background of Litigation”) gives a general description of the Barotse or 
Losi; the second (“The Task of the Judges”) contains a detailed report of a 
number of cases and an outline sketch of others; the third (“The Reasonable 
Man”) presents material and argument to ilustrate how this common law 
concept is basic, in Professor Gluckman’s view, to the Barotse judicial process; 
the fourth (“Legal Rules, Customs and Ethics”) comprises an interesting 
discussion of the mutual relations of these distinct, yet mutually related, 
concepts; the fifth (“Judicial Logic and the Sources of Law”) includes the 
most tmportant jurisprudential discussion in the whole book, coupled mith an 
attempt to show the “bagic similarities between processes of law in stmple 
end in complex societles”; the sixth (“‘Certainty’ and ‘Uncertainty’ in 
Law”) representa a further study of the nature of law and a defence of the 
thesis that “the ‘certainty’ of law resides in the ‘uncertainty’ of its basic 
concepts ”; the seventh (“Some Comparative Implications of the Lod Judicial 
Process”) ventures somewhat further into the realm of general Jurisprudence; 
and the last (“Conclusion”) summarises Professor Gluckman’s opinions. 

Where much is so good it seems captious to criticise. The chief defects 
in this book, to this reviewer, are a tendency to deduce a great deal from a 
very little, and then to analyse and discuss this deduction at considerable 

# length; a recurrent proneness to prolixity and repetition; and a certain 
propensity to moralise. Perhaps it is a sign of legal pedantry to recoil 
somewhat from the “ distinctive titles” which have been given to many of the 
cases (0 g, the “Case of the Dog-in-the-Manger Headman” or of the “ Man 
who Helped his Mothers-in-Lew Cross a Ford”). Be that as it may, one 
cannot but wonder whether, instead of the proposed magnum opus of three 
books—the present volume and two promised campanions, devoted to “The 
Rôle of the Courts in Barotse Soclal Life” and “The Ideas of Barotse Jurts- 
prudence,” respectively—the cause of scholarship would not have been 
adequately served by incorporating all the material concerned, in a more 
concise form, in a single, comprehensive, and very valuable treatise. 


J. N. D. AxDrs tox. 


PRIVATE [INTERNATIONAL Law. By J. A. C. THOMAS, M.A., LL.B. 
[Hutchinson’s University Library. 1955. 170 pp. and index. 
88. 6d. ] 


Me. Tuomas states the objects of this book as being to assist prospective 
lawyers in preparing for examinations and to convey to the general reader a 
picture of the problems in private international lawa It is doubtful whether 
two such objects are completely compatible; but if they are not, at least 
the author goes a long way to make them -appear so. From the point of 
vlew of the law student this is an excelent introduction to the subject and is 
sure to be widely recommended as preliminary reading. But the author 
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himself will probably be the -first to admit that the limits of space imposed 
upon him inevitably lead to the exclusion of much detail and some general 
matter essential to a student preparing for law examinations. The reaction 
of a general. reader is more difficult to assess. His position differs from 
that of the law student, in that the latter will usually have read law for at 
leas? two years before approaching this most difficult subject. One can at 
least surmise that the general reader will have to exercise sustained effort to 
comprehend all the ramifications of various general problems with which Mr. 
Thomas hag dealt This is no reflection either on the author or the 
general reader, but rather on the special nature of the subject involved. It is 
simply the difficulty of building a legal superstructure without legal founda- 
tions. The attempt which the author has made to overcome this formidable 
difficulty is entirely admirable. His writing is clear, his numerous examples 
of factual problems most helpful and his style is very readable without being 
chatty, yet one is left with the impression that so far as concerns the general 
reader too much information has been compressed into too few pages. No 
doubt many persons to whom this small volume is addressed will need to refer 
to the glossary of Latin terms compiled by the author. 

Although the nature of a book of this kind gives little scope for original 
ideas in anything except style and treatment, the author makes two sugges- 
tions of great interest to scholars in this subject. In dealing with the law of 
succession (p. 180) Mr. Thomas suggests a solution of the dispute as to the 
date at which testamentary capacity should exist by proposing that the 
testator should have capacity by the law of his domicile both when making 
the will and when it becomes operative. Secondly, he makes an interesting 
clasatfication of presumptions in the conflict of laws, treating irrebuttable 
presumptions as “true rules of lew” and referable to the lew oausae, other 
presumptions being regarded as of an evidentiary character and ue referable 
to the lew fori. 

This book is up to date in its E PEE E EE E ws and 
of a high standard of accuracy in its statement of law. It is open to 
criticism on a few matters, mostly of minor Importance, of which it may assist 
the author to mention the following: 

In an excellent introductory chapter he states (at p. 24) that English 
literature on this branch of the law has a very short history and refers to the 
first appearance of Dicey’s important treatise in 1896. This statement gives the 
inaccurate impression that no English writing of importance took place before 
the end of the nineteenth century and ignores, among other works, Henry’s 
Foreign Judgments in 1625, Burge’s Colonial and Foreign Lar in 1888, West- 
lakes Private International Law and Dicey’s own Law of Domicile in 1879. 
Secondly, the author’s main treatment of renvoi (pp. 29-81) is likely to give 
the impression that the problem only arises as between domicile and nation- 
ality, and does not concern immovables, so that the lay reader may realise 
with surprise later in the book (pp. 101, 129, 188) that the doctrine applies 
to land. To say, as the author does (at p. 86), that “polygamy is against 
public policy” is to make a wide statement of doubtful authority which is 
not entirely consistent with more traditional views expressed on pp. 46 and 47. 
At p. 82 the author argues in favour of capacity to contract by the proper 
law, but does not mention the logical objections to this proposal, that the 
proper law cannot be ascertained until capacity has been exercised, and that 
such a proposal would enable parties to a contract to confer capacity on 
themselves by the choice of an appropriate law. In dealing with negotiable 
instruments the author fails to make explicit a point that is implicit in his 
description of negotiable instruments, that the transferee obtains a better 
right than is possessed by his transferor. Obviously this only applies if the 
transferor’s title is defective. It is a matter of record rather than of 
criticism that Mr. Thomas regards section 8 of the Wills Act, 1861, as confined 
to wills of British subjects. 
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This book deserves warm commendation as a general introduction to the 
subject for students. So far as the general reader is concerned, he will at 
least be made aware of the existence of problems in this branch of law. 


R. H. Graveson. 


Le CONTRÔLE JUDICIARE DE L’ADMINISTRATION ANGLAISE. By 
GusBerT Toourr. Foreword by Professor Marcel Waline. 
[Paris: Libraire Dalloz. 1954. 187 pp.] 


ExauisH students, conscious of defects in their own system of adminis- 
trative law, have recently tended to turn towards the United States and 
France for sources of inspiration. Interest in the principles of French 
administrative law and the working of the Conseil d'Etat has been stimulated 
by the publication, within the space of less than two years, of comparative 
studies by Professors Street, Mitchell, Schwarts and Hamson. Few will 
be surprised to learn that French lawyers have not shown an equal urge 
to seek enlightenment on this side of the Channel. It is nevertheless strange 
that M. Ttxler’s monograph is the first to have been written by a Frenchmas 
for Frenchmen on judicial review of administrative action in England. . uw 

The author is a young French academic lawyer who is also a menre; 
of the English bar. He begins his book with a good historical introducilth 
and an account of the sources of English law and the system of courts, 
and goes on to discuss the methods of review, the slira vires doctrine, the 
concept of natural justice and the standard of reasonableness. On the 
whole he has succeeded in presenting a clear outline of a difficult subject. 
But in this branch of the law simplicity too easily becomes over-simpli- 
fication, and accuracy cannot be achieved without elaborate classification 
and cautious qualification which will necessarily blur the outlines. As a 
starting-point for further investigation by French students, M. Tiders 
work should, however, prove helpful. It is a pity that it should be marred 
by countless misprints and a large number of inaccurate citations: Wilts 
v. United Dairies, Lid. (1922) 91 L.R.K.B. 887 (clted with a different 
but also inaccurate reference in the index) is a sample. Mistakes ou 
important points of substance are rare; but it is not correct to say that 
orders of mandamus cannot be addressed to Crown servants or that 
certiorari will issue to quash decisions for unreasonebleness. An applica- 
tion for certiorari is described in out-of-date terminology. There are a few 
errors in the account of the jurisdiction of the courts. Also, one has the 
impression that the writing was completed a long Ume before publication. 
This may explain the absence of any reference to R. v. Manchester Legal 
Aid Oommitteo or Barnard v. National Dook Labour Board, which would 
surely have caused the author to ‘soften the asperity of his comments on 
the scope of judicial review. 

M.: er has found little to admire in the state of English administra- 
tive law. The slira vires rule is ineffective; natural Justice is disregarded; 
reasons are seldom given for decisions; unreasonable decisions often stand 
inviolate; inspectors’ reports are not disclosed; Ministers determine Justici- 
able issues in which they have a departmental interest; the composition 
and procedure of administrative tribunals are unsatisfactory. These matters 
would be put right by drastic reforma, but the changes would not include 
the transplantation of the Conseil d'Etat to an alien soil; instead, there 
should be created a special Division of the High Cqurt with extended powers 
of review, including the power to apply the substantial evidence rule to 
administrative findings of fact. 

“Those of us who find rather less to condemn in the present law, but 
who are aware of the need for raising standards of administrative 
oe 
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adjudication and improving the techniques of judicial review, may profit by 
reflecting upon the criticisms of a foreign observer whose native system 
affords better protection to individual rights than our own, even if we are 
unable to accept all his suggestions for setting our house in order. 


® S. A. DE Serre. 


Precis pu Drorr PUBLIC DE La FINLANDE. By Pror. V. MERIKOSKI. 
[Helsinki: Akateeminen Kirjakauppa. 1954. xii and 258 and 
41 (Tables and Annexe) pp. | 


Tais is the first volume of the series Ins Finlandiae to be published by the 
Association of Finnish Lawyers. The series is intended to cover the whole legal 
system of Finland, and it will be published in the main European languages. 
With the present volume, in French, the serles has got off to a good start. 
This volume purports to describe the constitutional and administrative lew of 
Finland, but, because of its title, its scope is rather wider than might be 
~ expected by the English reader. There is, for example, a short exposition of 
the system of taxation (central and local), and of the treatment of alcoholics 

`A habitual criminals, since these can come under the heading of “ Formes 

‘contrainte administrative.” At the same time, it is a book which takes 

_ > for granted, definitions abound, even of such terms as administrative 
authority. It ts therefore inevitable, when the sise of the book is remembered, 
that the description which it gives should be general. As an introduction for 
students to a Continental method of government and law it is entirely 
admirable. It gives a clear and well-ordered picture. For those who already 
have some idea of public law outside this Kingdom, it has, for the same 
reasons, some disadvantages; they may wish that more detail had been given, 
and may be left with unanswered questions about some of the generalities it 
contains. 

Even for this second group there is, however, much of interest, for it is 
surprising how much information Professor Merikoski has managed to pack 
into this book. The constitution is not a simple one, it is complicated by 
linguistic and religious provisions, and it has to provide for a state which 
is neither strictly federal nor strictly unitary, because of the special treatment 
of the Aland Isles. Moreover, the troubled background to the constitution 
has left its mark in the practical aspect of some of the fundamental rights 
which it contains. On the side of administrative law there are interesting 
variants in the powers and composition of the administrative courts and in 
the position of Délégugd judiciaire de la Chambre. The latter is elected by 
the Chamber of Representatives, without being a Minister properly so called, 
and is charged with supervising the legality of the administration on behalf 
of the Chamber. 

Enough has been sald to show that the book, though brief, makes interest- 
ing and stimulating reading. As one would expect from its origin it is 
excellently produced upon paper which it is a pleasure to handle. 


J. D. B. Mrroper.. 


EL Concerto DEL DERECHO MERCANTE and ESTUDIOS DE DERECHO 
Mercantin. By Proressor Gmon Tena. [Madrid: 1954 and 
1955. | Š 

Proresson Giron Tena’s latest works on mercantile law are importent 

additions to any international lawyers library, and valuable works of 

reference for all students of commercial law. 
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The first work is & philosophical and theoretical approach to commercial 
law generally, and the frequent references to foreign legislation, jurispru- 
dence, and writers are by way of illustration of a point or confirmation 
of a theory. 

‘ The second work is to me the more attractive and practical of the two. 
It is an extraordinarily detalled and clear account of the historf of 
Company and Partnership law in France, Germany, England, Switzerland, 
Italy, and of course Spain. After considering the past, Professor Giron 
Tena goes on to examine and compare the evolution of the various concepts 
_ and institutions in each country, and finally he sets out the current law and 
doctrine under each system. Professor Giron Tena also devotes sections 
to bills of exchange and banking transactions, which he analyses in the same 
way. 

I am impressed with the remarkable attention to detail and with the 
most interesting recitals of medieval statutes which I now read for the 
first—and possibly for the last—time. For instance, the Ordinances of Blois 
of 1579 and the Code Michaud of 1629. The work is essentially of greater 
practical value in countries where comparative legislation plays a more 
vigorous part than in England. In Spain, for instance, a Pleading will 
frequently contain lengthy references to foreign law and doctrine, and th 
Spanish court will consider the Judgments and writings of foreign 
and jurists. Their effect is not of course binding, but certainly 
and Professor Giron Tena has eased the task of the practising S 
and Latin-American lawyer by collecting in one work, I think for the first 
time, the salient elements and national characteristics of companies and 
associations under the principal systems of Europe. 







Rarary VALLS. 


AnnuAL SURVEY oF SOUTH ArFrican Law, 1954. lished for 
the Faculty of Law of the University of the Witwatersrand 
by Juta & Co., Ltd. Cape Town. 1955. xxxvi and 854 pp.] 


THis volume, which gives a complete account of the legislation, case law and 
literature produced in South Africa in 1954, has been edited by members of 
the Faculty of Law of the University of the Witwatersrand, and is composed 
of contributions written by academic and practising lawyers. It provides 
convincing testimony of the high standards attained in the administration 
and academic study of law in the Union. But the intellectual delight and 
stimulation which this book does provide for every lawyer will be marred 
for many by the numerous reminders, scattered throaghout the book, of the 
policy of racial discrimination which is practised in that country. The clearest 
expression of the political climate ig found, of course, in the section dealing 
with constitutional law. A case is reported there which asserts the common 
law right of the police to force thelr way into a private meeting if appre- 
hensive that seditious speeches would be made. This decision purports to 
follow Thomas v. Sawkins, thus confirming the fears which were expressed 
at the time by the critics of that decision. On the other hand, the critics of 
Bedder and McCarthy will be interested to find that the South African courts 
continue to adhere to the subjective test in determining the presence of 
provocation. 

Obviously, one of the great cases of the year in South Africa was John 
Bell ¢ Oo, Lid. v. Esselen, where the Appellate Division, in holding that a 
company could not recover from the payee the proceeds of a cheque drawn 
by the secretary in settlement of a private debt, went rather out of its way 
to declare that the decisions of the Privy Council are of no more than 
persuasive authority. On the other hand, the decision of the Privy Council in 
McKee v. McKee [1951] A.C. 852, was followed by the High Court of 

@ 
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Southern Rhodesia. The significance of this gesture, however, may appear in 
a different light if it is remembered that in MoKee v. McKee it was held that 
a foreign custody order does not possess the force of a foreign judgment. 
Consequently, the High Court of Southern Rhodesia could consider itself free 
to form its independent judgment on the custody of a child in respect of 
whom an order had been made by an English court. 

The Contract Section contains, from the English lawyer's point of view, 
some of the most interesting material. In Smetman v. Volkersz it was held 
that an offer made verbally inter prassenies does not give implied authority 
to the offeree to accept by post so as to complete the contract at the moment 
of posting. By limitng the scope of the rule as to acceptance by post, this 
decision, whatever its merits, tends in the direction taken more recently in 
this country in Hrtores v. Miles Far East Corp., but if this case is dis- 
regarded, there remains little authority to support the dogmatic statement, 
made in the Survey, as well as frequently elsewhere, that “ generally speaking, 
of course, a contract is not concluded unless the offeree communicates his 
acceptance to the offeror.” 

Another case reported in this section deals with the application of restraint 
of trade to the agreements, also in common use in this country, by which a 
garage is tled to a petrol company. This decision provides useful guidance 
on a point on which there appears to be little authority, apart from Foley v. 
Classique Coaches and from the analogy of ted public-houses. 

The value of this Survey, apparent, it is hoped, from the few examples 
discussed here, would be even greater, at any rate to readers in this country 
without ready means of following up references to South African reports, if | 
the facts of the cases given were to be stated more fully. It also seems ` 
rather excessive to divide the material into twenty-two sections, especially 
as there are no rubrics for the more academic subjects, such as Juris- 
prudence, Legal History or Public International Law. At present, there is 
a great deal of unnecessary repetition, as in the case of Bell v. Esselen, 
mentioned above, which appears, with rather inadequate cross-references, in 
no less than five sections. In some instances these duplicate reports are not 
easily reconciled, and again, on a few occasions, the principal discussion of 
an item is not to be found in what would seem the most appropriate context. 
But these are, Indeed, small mattera, possibly without any relevance to the 
needs and habits of the South African profession for whom the book is 
primarily intended. 


J. Uxor. 


ENTSCHEIDUNGEN QES BUNDESVERFASSUNGSGERICHTS. Edited by 
Members of the Federal Constitutional Court. Vol. 8. viii and 
456 pp.- [1954. J. C. B. Mohr (Paul Siebeck), Tübingen. 
25 DM.] i i 


Ix notes on the earlier volumes of decisions of the German Constitutional 
Court the present reviewer has expressed the opinion that no serious con- 
temporary observer of German affairs can possibly obtain a true perspective 
of the currents and cross-currents in the perplexing scene of modern German 
life. This statement is no less true of the present volume which ‘contains 
two Judgments which have created a considerable stir in Germany and have 
been reported in the general press throughout the world. The first of these 
judgments—now generally referred to as the “ Beamtenurteil "—has ruled 
that every civil service relationship existing between an individual and the 
German Reich came to an end with the downfall of the Hitler system No 
doubt, the decision as such was less remarkable to most critics than the 
arguments on which it was based. The court refused to seek refuge in 
adopting one or the other of the various competing theorles on the legal 
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nature of the strange situation created in Germany by the various acts of 
the Allied Powers, the “unconditional surrender,” the disappearance in fact 
of the Reich and its State power, etc, or in resorting to a mere technical 
solution based on a restrictive interpretation of the rules on continuation of 
lability in case of State succession. In the court’s view the civil service 
relationship—at all times one of the pillars of German national life*was 
perverted during the course of the Hitler régime into a personal tle between 
the individual and the dictator to such an extent that there could be no room 
for survival once the dictatorship had come to an end. There could conse- 
quently be no “well-acquired rights” resulting from that period and no 
claims could be maintained other than those resulting from the positive 
law of the Federal Republic, which has, of course, made some provision 
for civil servants not re-engaged. Few Supreme Court judgments have ever 
been more bitterly attacked in Germany. This will not be found surprising 
by anybody who relishes—ag does the present reviewer—the outspoken 
frankness with which the court has presented the picture of the civil service 
law as it stood during the Hitler period and has enjoyed the numerous 
quotations from legal works written during that time whose authors are 
now trying to live down—though not to withdraw—what they wrote then. 
The second judgmet—commonly styled “ Soldatenurteil ”"—deals with the 
positon of professional soldiers and comes to similar conclusions. Both 
judgments are eloquent evidence of the supreme {importance of this court 
as a guardian of democracy in the Federal Republic. Many attempts of 
course are being made to undermine its position. Foreign observers will 
do well to watch the fate of this court with sympathy and anxiety. 

The present volume includes a list of the courts Judges. This is a welcome 
innovation in Germany, where the impersonal character of judicial work 
has for long been a cause of complaints. 

E. J. Comm. 


YEARBOOK ON Human Ricuts For 1952. Compiled by the Human 
Rights Division of the United Nations Secretariat. [New 
York: United Nations. London: H.M.S.O. 1954. xv and 
490 pp. 87s. 6d.] 


Iw publishing the 1952 Yearbook on Hwman Rights, the Human Rights 
Division of the United Nations Secretariat has ensured that international 
lawyers generally, and especially those interested in the promotion of human 
rights as legal rights, remain firmly in its debt. 

As with its predecessors, the current volume is divided into four parts. 
The largest is devoted to national law and decisions of national courts—the 
present reviewer can never accustom himself to finding legislation like the 
South African Group Areas Amendment Act, which includes within the 
coloured group “any white man between whom and a woman who js... a mem- 
ber of the coloured group, there exists a marriage or who cohabits with such a 
woman,” in a volume devoted to human rights. It is Hke a breath of fresh 
air to turn from this to the decision of the Supreme Court of South Africa in 
R. v. Ormonde, 1952 (1) S.A L.R. 272, in mhich it was held that discriminatory 
legal provisions should be interpreted in favour of the offender, and that the 
burden of proving a person coloured lay positively upon the prosecution. 
There are no judicial decisions from the United Kingdom. Instead there is a 
note on the independence of the judges by Birkett L-J. while English legisla- 
tion is represented by the 1952 Defamation Act 

The other three sections*of the volume deal with laws and texts on human 
rights in trust and non-self-governing territories, including the text of the 
Gambian Deportation (Immigrant British Subjects) Ordinance, 1952; treaties 
and agreements adopted under the auspices of the United Nations, specialised 
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agencies and other inter-governmental agencies; and a final section devoted to 
the ,work of the United Nations itself in the fleld of human rights, dealing 
with such matters as the Dreft International Covenant on Human Rights and 
measures for implementation, freedom of information, the status of women, 
the protection of minorities and the prevention of discrimination, trade union 
righfs and forced labour, and such specific questions as the ractal situation In 
South Africa and the plight of concentration camp survivors. ` 
Whether one seeks information on countries which are well known for ther 
respect for human rights or on those with less envious reputations, the Fear- 
books on Human Rights constitute the most comprehensive collection of 
Information in this field that one could hope to find. This volume alone 
contains details of the position in, among others, Latin America, the satellite 
countries of Eastern Europe, Eritrea, Ethiopia and revolutionary Egypt. 


L. C. Gaueex. 


Tae Concise Law Dictionary. By P. G. Ossonn. Fourth edi- 
tion. [London: Sweet & Maxwell. 899 pp. 18s. 6d.] 


Tue compiler of a work such as this has always one problem before him; 
shall he explain the word or phrase in everyday language or is a technical 
definition required? By and large the author has solved the problem 
satisfactorily, although objection might be made, for example, to dismissing 
“ Custodes pacis” as “The justices of the peace (q.v),” without a reference 
to the Act of Edward III. Where a technical definition has been given, the 
appropriate statute has almost invariably been cited, but the references to 
leading cases are not so frequent. “Accomplice,” for example, {s defined with 
Davies v. D. P. P. in mind, and yet no case is cited. The author, no doubt, 
is mindful of the danger of making the Dictionary a mere list of leading 
cased. 

Latin words and phrases repeatedly occur. Many are Roman law terms, 
but are these not explained in the fextbooks? Others scarcely seem to deserve 
Inclusion; a fortiori, em cathedra, and so forth. As for the maxims, Lord 
Shew’s observation upon res ipsa loquitur in Ballard v. N. B. Ry. applies; 
“Had it not been in Latin, nobody would have called it a principle”; and 
judicious pruning will cause few regrets. 

The heresy of the action on the case and in consimik casu again rears 
its ugty head; the student ought surely to have been referred to the arguments 
of Professor Plucknett end Miss Dix. In a work intended, in part, for 
students, there are no references to current legal literature, which is to be 
regretted The list of law reports contains what may be a unique feature, 
namely, the number of volumes forming each series, as well as the period 
covered. ° 

ALLISTER LONSDALC. 


LEARNING THE Law. By Gruanvoiue Woruxs, LL.D. Fifth 
edition. [London: Stevens & Sons, Ltd. 1954. ix and 216 
pp. 18s. 6d. net.] 


Ix this edition the author has added a chapter on the interpretation of 
statutes which, besides an account of the principal rules of interpretation, 
explains the conflict between the liberal and the strict approaches to statute 
law. He may be too optimistic to describe as a thing of the past the belief 
of the Judges in the superior quality of the common law as compared to 
legislation, and, indeed, from the point of view of formal expression, this 
belief is perhaps not without foundation. But to have raised this and other 
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points of equal deias shows that Doctor Williams does not believe: 
. In writing down for the beginner, which may account largely. for the success' 
of his book, 


Tse Barrish JOURNAL oF ADMINISTRATIVE Law. [London: Shaw 
& Sons, Ltd.; Jordan & Sons, Ltd. 458. per annum. | 2 . 


Tuis journal, the first to be devoted to questions of Engilish gdministrative 
law, is now entering upon its second year of publicetion.. Its contents 
comprise editorial comment, articles (which are in the main brief), local: 
government notes, book reviews.-and the administrative law reports. These 
reports occupy `a considerable part of each Issue. They consist of 
summarised reports of decislons-of superior courts in the United Kingdom 
on administrative law matters, and-also of decisions of administrative and 
- domestic tribunals and other specialised courts. 
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CRIMINAL Dicest or IND (1904 To 1958). Vol. II. [All India 
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by C. J. Hamson, Professor of Comparative Law in the Univer- 
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